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The-ordinary high water line is typically defined as the boundary be- -
tween privately-owned riparian uplands and publicly-owned lands beneath
non-tidal navigable waters. Dean Maloney considers the definition of the or-
dinary high water line, the question of whether federal common law controls
the definition of the line, the use of the meander line as an alternative bound-
ary, the necessity of an ambulatory line, and the question of whether a def-
inition based on statistical averaging would he legally valid. -

THE ORDINARY HIGH WATER
MARK: ATTEMPTS AT SETTLING
AN UNSETTLED BOUNDARY LINE

. | - Frank E. Maloney*

-

INTRODUCTION

It would seem that something as basic to the determina-
tion of property rights as the method for establishing the
boundaries of laads bordering navigable inland waters would
be more than well-settled in the law. In most states and in the
federal system the ordinary high water line! (OHWL) is the
boundary between privately-owned riparian uplands and pub-
licly-owned sovereignty lands beneath non-tidal navigable

Copyright©) 1978 by the University of Wyoming.

*Professor of Law and Dean Emeritus, University of Florida Law. Center; B.A.,
1939, University of Toronto; J.D., 1942, University of Florida. Dean Maloney is
the Principal Investigator of the Water Resources Scientific Information Center of
Competence in Eastern Water Law.

The preparation of this articie has been supported by the Department of Nat-
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1. Most cases defining ordinary high water line or ordinary high water mark use the
two terms interchangeably. Even though the word “mark™ seems to describe a
point on the bank rather than a continuous line, most cases clearly recognize that
“mark” or even ‘‘point” means “line” in this context. See, e.g., Tilden v. Smith,
113 So. 708, 712 (Fla. 1927). At least one case has stated that the terms are “syn-
onymous.” City of Manhattan Beach v. Cortelyou, 10 Cal. 2d 653, 76 P. 2d 483,
487 (1938). See generully 19A WORDS AND PHRASES 80 (1970); 30 WORDS AND
PHRASES 420 (1972); BLACK'S LAW DICTIONARY, 1763 (4th ed. 1851}. For pur-
poses of consistency, this article will use the term ordinary high water line (OHWL)
as inclusive of all other variants of wording. :
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2 LAND AND WATER LAW REVIEW Vol. X111

waters.? Ironically, the determination of the OHWL is as con-
fused as it is important.

The most significant aspect of the OHWL is its operation
as a boundary for purposes of title. It delineates the riparian
upland with its concomitant entitlement to certain rights not
available to the public generally® from the submerged bed
owned by the sovereign* and usually held in trust for public
use, enjoyment and protection® Additionally, the title to
lands below the OHWL is held subject to the paramount pow- -
er of Congress to regulate commerce and navigation.$

The OHWL is not the only standard used to separate pub-
lic and private interests in navigable water bodies. A number
of states’ have chosen the line of ordinary low water? {o ac-
complish this purpose. The low water line allows the riparian
owner a greater property interest and, where seasonal influ-
ences cause significant fluctuation in water elevation, would
include title to the exposed shore asggxell. In states recogniz-
ing the OHWL, any such exposed #ga between the OHWL
and the actual water level at the moment is part of the public
domain and the public may be allowed to travel along it or
even recreate therel SR

2. It is important to understand at the outset the scope of applicability of the OHWL
definition. It applies to non-tidal, navigable water bodies, generally inland from the
coast. It does not apply to inland non-navigable, and therefore privately-owned wa-
ter bodies, although it may have some relevance in that context where the extent
of surface usage of riparian owners must be defined. Cf., Diana Shooting Club v.
Husting, 145 N.W. 816 (Wis. 1914}; Duval v. Thomas, 114 So.2d 791 (Fla. 1959);
Publix Super Market, Inc., v. Pearson, 315 S0.2d 98 (Fla. 2d Dist, Ct. App. 1975).

3. See generally TRELEASE, WATER LAW: RESOURCE USE AND ENVIRONMENTAL
PROTECTION 238-456 (2d. 1974). .

4. The interests of the state in ownership and control of the bed, e.g., navigation, rec-
reation, conservation, are quite different from the traditional property interests of
the individual upland owner. The distinction has taken on added significance since
the case of Bonelli Cattle Co. v. Arizona, 414 U.S. 313 (1973), which suggests that
the nature and extent of sovereign ownership and control may be limited according
to the interests which the public actually has in maintaining title to the bed. In
some situations, for example, sovereign ownership may be limited where the value
of the bed is restricted to particularized public uses such as navigation and recrea-
tion. - .

5. . Jlinois Central R.R. v, Illinois, 146 U.S. 387 (1892).

6. Oklahoma v. Texas, 258 U.S. 574 (1922), appeal denied, 260 U.S. 711 {1922); The
Abby Dodge, 223 U.S. 166 (1912); Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824).

7. Including Alabama, Delaware, lllinois, Indiana, Louisiana, Massachusetts, Minne-
sota, Missouri, Montana, North Carolina, Pennsylvania, South Dakota, Tennessee,
Virginia and West Virginia. See 78 AM.JUR. 2d Water 386 (1975) for a compila-
tion with case citations.

8. The ordinary low water mark may be defined to be the usual and common or ordi-
nary stage of the river, when the volume of water is not increased by rains or {fresh-
ets, nor diminished below such usual stage or volume by long continued drouth, to
extreme low water mark. Nance v. Womack, 2 Shannon’s Cases 202 (Tenn. 1877).

9. Some jurisdictions, however, have denied public use of the shore on the theory that
it interferred with the riparian owner’s “‘exclusive privileges.” See, e.g., Doeml v.
Jantz, 180 Wis. 225, 193 N.W. 393 (1923), criticized in Waite, Public Rights to Use
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It should -also be noted that there are lands within the
United States which were acquired from Mexico and Spain
and which included submerged lands under navigable waters
previously conveyed to private ownership. The general rule is
that the foreign law in force at the time of the grant will gov-
ern the area, nature and extent of such conveyances® In
other words, a valid grant of title to submerged lands into pri-
vate ownership before such lands were ceded to the United
States would be preserved,!! thereby preventing the acquisi- -
tion of title by the state through operation of the equal foot-_
ing doctrine which granted to new states the same “‘right, sov-
ereignty, and jurisdiction . . . as the original states possess
within their respective borders”, including title to lands un-
der navigable waters.

The OHWL should be clearly distinguished from the
mean high tide line of waters subject to tidal influence.’®* The
primary distinction is that the latter is determined through a
statistical averaging technique!* while the former is generally
ascertainable by reference to the physical characteristics of
the banks and bed of the water body.® The leading defini-
tioh of the OHWL emphasizes the actual, physical nature of
the line. ' o

. This line is to be found by examining the bed and
banks and ascertaining where the presence and action
of waters are so common and usual and so long con-
tinued in all ordinary years, as {0 mark upon the soil
of the bed a character distinct from that of the banks,
in respect to vegetation, as well as in respect to the
nature of the soil itself.1®

Thus, the déterrhination of the OHWL dependé'in Iargé part
upon several factors which are physical characteristics of the

and Have Access to Navigable Waters, 1958 WIs. L. REV, 335, 371-74. See general-
ly 91\619L0NEY, PLAGER & BALDWIN, WATER LAW AND ADMINISTRATION Chs. 4-5
(1 ).

10. See Hill, Spanish and Mexican Land Grants Between the Nueces and Rio Grande, 5
S. TEX. L.J, 47 (1960). -

11. Knight v. United Land Ass'n, 142 U.S. 161 (1891); State v. Grubstake Inv, Ass'n,
117 Tex. 53, 297 S.W, 202 (1927), Apalachicola Land & Development Co. v. Mc-
Rae, 86 Fla. 393, 98 So0. 505 (1923).

12. Mumford v. Wardwell, 73 U.S. {6 Wall.) 423, 436 (1867); Pollards Lessee v. Hagan,
44 U.S. (3 How.) 212 (1845).

13. See generally Maloney & Ausness, The Use and Legal Significance of the Mean High
Water Line in Coastal Boundary Mapping, 53 N.C.L. REV. 185 (1975) [hereinafter
cited as Coastal Boundary Mapping] .

14. Id. at 195-98.

15. Willis v. United States, 50 F, Supp. 89 (5.D. W.Va. 1943); Kelly's Creek & North-
western R.R. Co. v. United States, 100 Ct. Cl. 396 {1543).

16. Howard v. Ingersoll, 54 U.S. 381, 427 (1851) (Concurring Op. of Curtis, J.).
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bed and banks.!” The efficacy of the determination depends
upon how closely these physical indicators correlate with the
common and ordinary level of the water.

Three recent cases from the United States Supreme
Court®® provide the major impetus for this article. These cases

as possible, this article will address what the author considers
to be the most critical points: the definition of the OHWL;

definition of the line, the use of the meander line as an al-
ternative boundary, the necessity of an ambulatory line, and
the question of whether a definition based on statistical aver-
aging would be legally valid.

DEFINITION OF THE O_RDINARY HIGH WATER LINE

The source of the modern definition of the OHWL is the
leading case of Howard v. Ingersoll. §.-At issue was the mean-
ing of a call in a deed conveying lind from Georgia to the
United States, which land later became part of the State of
Alabama. The boundary was described as running up the
western bank of the Chattahooche River.?® The three opinions
rendered in the case do little, however, to establish a clear
definition. . )

Mr. Justice Wayne speaking for the majority construed
the language of the call to mean the “water line impressed
upon the bank.”? But, rather than clarifying his definition,
his explanation was confusing and fended toward what with
hindsight we would call over-breadth. o

When banks of rivers were spoken of, those boundaries
were meant which contain their waters at their high-
est flow. . . . [The line] neither takes in overflowed
land beyond the bank, nor includes swamps or low

17. See text accompanying notes 28 to 35, infra. .

18. Oregon ex rel. State Land Bd.v. Corvallis Sand & Gravel Co.,_.__U.S.____, 97 S.Ct.
582 (1977); Utah v. United States, 425 U.8. 948 (1976), for full text sce Report
of Special Master reproduced in 1976 UTAH L. REV. 245; Bonelli Cattle Co. v.
Arizona, 414 U.S. 313 (1973).

19. 54 U.S. 381 (1851). : o

20. [d., at 397.

21. Id., at 415, e ’

raise questions regarding traditional legal theory associated™’
with the OHWL and the role of the state and federal courts"
in its determination. In order to cover these questions as fully

the question of whether federal common law controls the
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grounds liable to be overflowed, but reclaimed for
meadows or agriculture. . .. Such a line may be found
upon every river, from its source to its mouth. It re-
quires no scientific exploration to find or mark it out.
The eye traces it in going either up or down a river, in
any stage of water.”?

The main problem with this version is that it apparently con-
templates drawing the line at the “highest flow” or stage of
the river. ' .

In a concurring opinion, Mr. Justice Nelson brought this
line closer to the normal or ordinary stage of the river.

[T]1he true boundary line . 7. is the line marked by
the permanent bed of the river by the flow of the wa-
ter at its usual and accustomed stage, and where the
water will be found at all times in the season except
when diminished by drought or swollen by freshets.
This line will be found marked along its borders by
the almost constant presence and abrasion of the wa-
ters against the bank. It is always manifest to the eye
of any observer upon a river, and is marked in a way
not to be mistaken.?®
Although this was generally more accui‘ate, the idea that the
line is “always manifest” is over-simplistic, especially where
property rights are involved. It was left to the final concur-
rence to develop a more practical and usable definition.

Mr. Justice Curtis emphasized the importance of a line
which would “promote the convenience and advantage of the
parties” rather than any fixed line on the bank. To this end
he defined the line by reference to several ascertainable phy-
sical characteristics of the bank.?

[The] line is to be found by examining the bed and
banks, and ascertaining where the presence and action
of water are so common and usual and so long con-
tinyed in all ordinary years, as to mark upon the soil
of the bed a character distinct from that of the banks,
in respect to vegetation, as well as in respect to the
‘nature of the soil itself. Whether this line . .. will be

22, Id., at 415.16.
23. [d., at 424, :
24. Id., at 427. It should be noted that Justice Curtis was here also referring to the
' legal rule for interpretation of the language of the deed in the absence of the clear

intent of the parties,
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6 LAND AND WATER LAW REVIEW Vol. XIII

found above or below, or at a middle stage of water,
must depend upon the character of the stream.?

Although the opinion speaks mainly of differences in the soil,
and the manner in which vegetation? relates to this differ-
ence, later cases”” have distilled out soils and vegetation as
well as other related factors for more distinct treatment.

Before discussing those cases, it is helpful to delineate the’
factors more fully.®® It is important to note that unlike the
mearn. high water mark of tidal waters,*® the OHWL refers to
an observable physical mark caused by the action of water
upon the banks.3® The OHWL represents the point at which
the water prevents the growth of terrestrial vegetation.3! The
Curtis opinion pointed out that this test does not require the
absence of all vegetation, but only of terrestrial vegetation. %
Obviously, a vegetation line may mark the division between
land-based and aquatic plant species. Another aspect of the
vegetation test emphasized by Justice Wayne is that it should
exclude from the bed land which is fit for agricultural pur-
poses.® Probably more useful tltsm the vegetation test in
most areas is the soil test.# The GHWL represents the point
at which the character of the soil of the bank differs from
that of the upland. This includes surface markings, such as
-erosion, shelving and litter,® as well as sub-surface geological
characteristics. : : ' o ‘

25. Id. . .
26. The opinion emphasizes that the water may not necessarily denude the bed of vege-
tation, but that aquatic vegetation may exist there, The test requires an absence of

" terrestrial vegetation. Id., at 428,

27. The subsequent decision of Alabama v, Georgia, 64 U.S. (23 How.) 505 (1860}, in-
volving the same boundary as in Howard v. Ingersoll attempted to clarify the defi-
nition. “[T]he bed of the river is that portion of its soil which is alternately cov-
ered and left bare, as there may be an increase or diminution in supply of water,
and which is adequate to contain it at its average and mean stage during the entire
year, without reference to the extra-ordinary freshets of the winter and spring, or
the extreme droughts of the summer or autumn.” Id. at 515. As to the validity of
averaging to determine the OHWL, see the text accompanying notes 174 to 204.

28. Beyond their apparc-t legal significance, these factors have a great deal of impor-
tance with regard to the surveying effort. The convenience and accuracy of surveys
of the OHWL should be kept in mind in order to appreciate the utility, or lack
thereof, of the various factors.

29., See, Coastal Boundary Mapping, supra note 13, at 185-8.

30. See note 15, supra. .

31. See note 26, supra; Hayes v. State, 496 S.W.2d 372 (Ark. 1973).

32. Howard v. Ingersoll, supra note 19, at 428.

33. Id., at 415416. )

34, See Borough of Ford City v. United States, 345 F.2d 645, 648 (3d Cir. 1965), cert.
denied, 382 U.S. 902. “*The vegetation test is useful where there is no clear, natural
line impressed on the bank, If there is a clear line, as shown by erosion, and other
easily recognized characteristics such as shelving, change in the character of the
soil, destruction of terrestrial vegetation, and litter, it determines the line of ordi-

nary high water .. .. These are not really two separate tests but must, of nzcessity,
complement each other.” -
35. Id.

3
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1978 ORDINARY HIGH WATER MARK 7

The federal cases defining OHWL after Howard often in-
volve the question of navigable servitude,® rather than the
physical limits of ownership. Under federal law, the bed be-
neath navigable waters is subject to an easement or servitude
in behalf of the government to maintain or improve navigabil-
ity 3 Often-cited dictum in the opinion of Harrison v. Fite ¥
adopts the Howard definition for OHWL and applies it to the
question of the limit of the government’s navigable servitude.

The bed of the river is that soil so usually covered by
water that it is wrested from vegetation and its value
for agricultural purposes is destroyed. It is the land
upon which the waters have visibly asserted their do-
minion, and does not extend to or include that upon
which grasses, shrubs, and trees grow, though covered
by the great annual rises.®

Thus, the orientation of the Ctirtis opinion toward the ascer-
tainment of physical factors was ultimately adopted and
strengthened .40

Recent cases demonstrate some of the potential pitfalls in
applying this OHWL definition. In Borough of Ford City v.
United States** the question of damages caused to the city’s
gravity-flow sewerage system by the construction of a dam
on the Allegheny River by the United States raised the issue
of the location of the OHWL before construction of the dam.
The District Court adopted the findings of Ford City’s witness
who used the vegetation fest exclusively, and appeared to
ignore three government witnesses who considered shelving,
erosion and litter, as well as vegetation, in setting the OHWL

36. See generally Martz, The Role of the Federal Government in State Water Law, 5
KAN. L. REV. 626 (1957); Sato, Water Resources Comments Upon the Federcl-
State Relationship, 48 CaL. L. KEV. 43 (1980); Trelease, Federal Limitations on
State Water Law, 10 BUFFALO L. REV, 399 (1861).

87. The case of United States v. Chicago, M., 5t. P. P, R.R. Co., 312 U.S. 592 (1941)
embodies the several principles of the servitude, It extends to the OHWL of a nav-
#able stream. The bed is subject to the servitude regardless of who owns the bed,
and the government may take the land below the OHWL without payment of
compensation. If lands above the OHWL are taken, however, the owner of such up-
lands must receive just compensation. United States v. Kansas City Life ins. Co.,
339 U.S. 7992 (1950). But no compensation need be paid where the rights taken are
dependent on or derive their values from the flow of navigable waters, since owner-
ship of the flow is already in the public. United States v. Virginia Elec. & Power
Co., 365 U.S. 624 (1961). See afso United States v. Commodore Park, Inc., 324
U.S. 386, 390 (1945). o

38. 148 F. 781 (Bth Cir. 1906). .

39. '![‘dhe opinion cites a state court which follows Howard v, Ingersoll in this respect.

., at 183.

40. See also Paine Lumber Co. v. United States, 55 F. 854, 865 (E.D. Wis. 1893) (em-
phasizing the usefulness for agricultural purposes in charge to the jury).

41. 345 F.2d 645 (3d Cir. 1965), cert. dented, 382 U.S, 902 (1965).
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at a somewhat higher point.? According to the Court of Ap-
peals, the initial problem was that the City’s witness failed to
consider at what peint the soil could not be used for agricul-
tural purposes while at least one government witness did.© In
applying the vegetation test of Harrison v. Fite, the court em-
phasized one aspect.

PN

What the river or action of the water actually destroys -
is the value of its soil for agricultural purposes. The .-
difference [between this and the general absence of
vegetation test] is vital here and generally and is read-

ily discernible. It is merely a question of using the
proper norm.*

The court apparently did not recognize the practical difficul-
ties inherent in a judgement of the ‘“value for agricultural
purposes” of a given tract of land.® Fortunately, this appar-
ent overemphasis of one aspect of the basic test has not been
strictly followed by later courts. oL

The case of Snake River Ranch 4galinited States* demon-

strates the difficulty in applying an$¥®ne test of OHWL to all

) navigable rivers in the country.#? The court -held in a quiet

title action by a private landowner, the Government had not

sustained its burden of proof in attempting to show gross

fraud or error in a meander line survey in that the meander

line was so divergent from the actual water boundary as to

manifest an intent not to delineate a water boundary.¥® The
difficulty was in the nature of the Snake River. Specifically,

[It] is characterized as braided, and has multiple in-
terlacing flow patterns, during low periods, around
alluvial lands within its channel. The braiding is caused
by the carrying of a large sediment load on a steep
gradient at high velocity, eight feet per second in the
vicinity of the Snake River Ranch, which has result-
ed in the formation of a wide, shallow channel with
either no clearly apparent thalweg . . .* at a given
point in time or a shifting thalweg over time.5°

42. Id. at 649-50.

43, Id. 2t 649,

44. Id at 651

45. This is the type of judgment which would be difficult for a surveyor to make, for
example,

46. 395 F. Supp. 886 (D, Wyo. 1975).

47. See also Motlv. Boyd, 286 S.W. 458, 469-70 {Tex. 1926).

48. Snake River Ranch v. United States, supra note 46, at 900.
49, This is defined as the point of deepest and most rapid flow. Id. at 893.

3 50. Id.
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1978 ORDINARY HIGH WATER MARK !

The court recognized the necessity for a departure from the
traditional definition of OHWL in such a situation.

The *“mean high water mark” of the banks of the
main channel, while properly defined as the point of
separation between surrounding vegetation and the
water is more appropriately characterized on the
Snake River as the outer boundaries of the braided
channel that carries water during the substantial part

of the snowmelt high-flow period from May to Sep- -
tember of most years.% .

The court apparently felt it was necessary to look beyond the
definition to the practicalities of the situation. Clearly, the
reasonable expectations of landowners would be that the
boundary extends to the spring limits of the bank. Further,
the public interest in the maintenance of navigability by the
sovereign owner of the bed favors such a result.

The case of Goose Creek Hunting Club, Inc. v. United
States® provides a final illustration of the application of the
OHWL definition in the federal courts. The United States had
constructed a dam on a navigable stream which was two wa-
terbodies downstream from the plaintiff’s land. That is, water
in the non-navigable stream on which the plaintiff’s tract bozr-
dered flowed into a navigable stream that in turn flowed into
the stream upon which the dam was constructed.® The result
was the permanent flooding of 110 acres of the plaintiff’s
land which had previously been flooded only during the wet
season.’® The court noted that the OHWL had been defined
in various ways by the federal courts:%

[E1.g., as the line where that water stands sufficiently
long to destroy vegetation below it . .. or, the line
below which the soil is so usually covered by water
that it is wrested from vegetation and its value for
agricultural purposes destroyed . . .;** or as the line
below which the waters have so visibly asserted their
domain that terrestrial plant life ceases to grow and,

51. Id. at 893. This case is a good one to demonstrate the types of factual analyses that
are necessary to determine the OHWL using physical characteristics asdeterminants.
. 518 F.2d 579 (Ct. Cl. 1975). :

i . Id.at 581-82.
ey . Id. at 581,
Ee e . Id. at 583,
;;ﬁ,v;" . Citing Kelly's Creek & Northwestern R.R. v, United States, 100 Ct. Cl. 396, 406
f oy (1943).
Eix ey . Citing Harrison v. Fite, 148 F. 781, 783 (8th Cir. 1906).
L2, ’
~e7,

Ixd ) %

Gk S ‘:Ci;‘_-?
A Yiwi et L TN B IR
Gl O ARSI

Es o ¥
et T S R

P

SN et S e R PPt
R RO A e S an T N R R }-““% :»3:3 i ;%%_,2,1-0 -’«»“gﬁ‘;-,:wi%“
S T o G TR B g e e YT Ry N N R STHCNSR IO T Rt ok | D T e S g L P U A TR s T Y et T e
m@mﬁﬂmww;&;mwmmm&am&m%m R S g e e




10 LAND AND WATER LAW REVIEW Vol. XIII

therefore, the value for agricultural purposes is des-
troyed ... . or as the line below which the soil is
kept practically bare of vegetation by the wash of the
waters of the river from year to year in their onward
course.5?

Yet whatever differences the court discerned in these defini-
tions, by any of them the land in question was above the
OHWLE and not subjeet to the navigational servitude of the™
government.®! In particular the opinion noted that the land -
was “covered with good grass during the dry season” and-
contained several species of terrestrial trees, among them wil-
lows, bitter pecan, and overcup oak trees.®? The court gave
the plaintiff a judgement for damages for the property tak-
en.®® . . :

A number of state courts® have put their stamp of approval
upon the traditional definition of the OHWL. One of the
leading cases is Diana Shooting Club v. Husting,® where the
owner of the upland® sued a hunter who had rowed his boat
into the wild aquatic vegetation at the edge of a navigable
river. The court adopted a fairly brbga;dfdgfinit_ion of OHWL:

By ordinary high water mark is meant the point on
the bank or shore up to which the presence and ac-
tion of the water is so continuous as to leave a distinct
mark either by erosion, destruction of terrestrial vege-
tation, or other easily recognized characteristic.¥

The definition was held to apply whether the waters be deep
or shallow, clear or covered with vegetation 5 and in this case
to preclude the trespass action. ' : "

68. Citing Borough of Ford City v. United States, 345 F.2d 645, 648 {3d Cir. 1965),
cert. denied, 382 U.S. 902 (1965). : . . :

59. Citing Oklahoma v, Texas, 260 U.S. 606, 632 (1923).

60. 518 F.2d at 583-84. .

61. fd:at 583. R

62. Id. at 584.

63. Id. On its demands for the determination of damages the court made a very inter-
esting determination, It held that since 49 acres of land above the 110 which were
clearly inundated would be “permanently damaged” because of che raised water

_-table, damages, would lie for these acres as well,

64. See, eg., Tilden v. Smith, 113 So. 708 (Fla. 1927); Sun Dial Ranch v. May Land
Co., 119 P. 758 (Ore. 1912), which quoted 2 FARNHAM, WATER AND \VATER
RIGHTS § 417 for the traditional definition taken from Howard v. Ingersoll.

65. 145 N.W. 816 (Wis. 1914).

66. Here the owner of the upland also had a valid exclusive lease of the bed of the river
in the area of the alleged trespass. In Wisconsin the beds of navigable rivers are pri-

it vately owned subject to the public right of navigation and rights incident thereto.
Foiheg 1d. '

—s_‘:m;; 67. Id. at 820. . .

Tesliy 68. Id. AR
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1978 ORDINARY HIGH WATER MARK 11

It is important to note that it would be impractical and
unrealistic to strictly apply the OHWL definition where the
situation calls for some departure. The state courts have fol-
lowed the lead of the Snake River Ranch court in the avoid-
ance of ridiculous results through flexible application of the
definition. Certainly the presence or absence of vegetation is
not always conclusive. The Iowa Supreme Court stated in
Siate v. Sorenson,*® for example, that large trees may some-
times continue to grow although covered with water at their
bottoms for some period. The court relied on the testimony
of a botany expert that trees of the size and character involved
could easily have gained a foothold and grown below the -
OHWL notwithstanding the fact that small vegetation could
not grow there.™ This and other cases™ imply the converse
as well. That is, even where aquatic vegetation is found some
distance inland, in marshland or other poorly drained areas,
for example, the finding of a realistic OHWL should not be
upset.

As noted above, most state courts addressing the prob-
lem™ have simply adopted word for word the definition of
Justice Curtis in Howard v. Ingersell. State v. Bonelli Cattle
Co.,"® a case which was reversed on other grounds™ which
will be discussed later, conforms to this pattern. In holding
that the state rule regarding avulsion applied to vest in Arizona
title to land exposed as a result of a federal channelization
project, the opinion adopted the Curtis statement of the def--
inition.™ In addition the cowrt attempted a clarification.

[Ordinary high-water mark] is not the line reached
by unusual floods, but it is the line to which high wa-
ter ordinarily reaches. ‘“High-water mark” means what
its language imports—a water mark. It is co-ordinate
with the limit of the bed of the water, and that only
is to be considered the bed which the water occupies
sufficiently long and continuously to wrest it from

69. 271 N.W, 234 (lowa 1937).

70. Id. at 236-7. ) ) )

71. See, e.g., Hayes v, State, 496 S.W. 2d 372 (Ark. 1973).

72. This article does not purport to analyze even a small fraction of these state court
cases. Particularly instructive are the recent decisions in Belmont v. Umpqua Sand
and Gravel, Inc., 542 P.2d 884 (Ore. 1975); Hayes v. State, 496 S.\¥.2d 372 (Ark.
1973); Dep’t of Nat. Resources v. Pankratz 538 P.2d 984 (Alas. 1975).

- 73. 108 Ariz. 558, 495 P.2d 1312 (1972).

74. Bonelli Cattle Co. v. Arizona, 414 U.S. 313 (1973).

75. See text accompanying notes 96 to 107 infra.

76. State v. Bonelli Cattle Co., supra note 73, at 1314,

B e S
= SRR I

¥

3 Tl o g *?x‘s-' SRS
£ IMIPELT ¥ IR £ T S LIS )



e . . e i S e ot e .. - PR

12 " LAND AND WATER LAW REVIEW Vol. XIII

e

"t ¥
i

)
Y

vegetation, and destroy its value for agricultural pur-
poses.” :

e

This emphasis on physical markings has been reinforced by
usage in other state courts. In Florida, the OHWL was ex-
pressly defined in Tilden v. Smith,® adopting language froma
Minnesota opinion, Carpenter v. Hennepin County.™

[The] high-water mark, as a line between a riparian
owner and the public, is to be determined by examin- _
ing the bed and banks, and ascertaining where thg
presence and action of the water are so common ard
usual, and so long continued in all ordinary years, as$
to mark upon the soil of the bed a character distinct
from that of the banks, in respect to vegetation, as
well as respects the nature of the soil itself. “High-
water mark” means what its language imports—a wa-
ter mark 8

Thus, it appears that most state definitions conform substan-
tially with each other and federal la zzon the definition of the
OHWL. %

DOES FEDERAL COMMON LAW CONTROL THE
DEFINITION OF THE OWHL?

It appears from the previous discussion that the federal
and state definitions of OHWL are all derived from the same
source and, thus, are substantially the same. However, the
question of whether federal common law controls is an im-
portant one for several reasons. Under some circumstances
the state might think it desirable to fix the line relative to
some point in time? Moreover, the definition of OHWL
carries with it a number of corollary property concepts relat-
ed to accretion, reliction and avulsion. If the federal courts
retain jurisdiction over these matters in all cases, it would
mean that the extent of basic property rights, traditionally
left to the states for determination, would be litigated at the

federal level.® Although these substantive issues are dis-

1. Id.

78. 113 So. 708 (Fla. 1927). It should be noted that the Tilden court was not called
upon to define the limits of sovereignty lands. However, it is fairly clear that the
definition given was intended to cover Litle questions as well. Jd. at 711.

79. 56 Minn. 513, 58 N.\v. 295 (1854). ] _

80. Tilden v. Smith, supra note 78, at 712 (emphasis in original).

81. Sec,e.g. FLA.STAT.§ 253.191 (3),‘3) (1975); State v, Florida Nationa) Properties,
Inc.. 338 So.2d 13 (Fla, 1976): United States v. Washington, 294 F.2d 830 (9th
Cir. 1961), cert. denied, 369 U.S. B17(1962).

82, See generally Note, Artificial Additions to Riparian Land: Accretion, 14 ARIZ. L.
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1978 ORDINARY HIGH WATER MARK 13

cussed later in this article,® it is necessary at the threshold
to attempt to delineate the circumstances under which federal
law has been held to control their determination. Obviously,
if the federal definition controls, the question of what the
states can do to clarify their own definitions is wholly aca-
demic.®

The landmark case of Borax Consolidated, Ltd. v. Los
Angeles® set forth the rule that federal law would apply to
determine tidal boundaries where a federal question was in-
volved. In that case the upland owner, Borax, received title
through a federal patent to its predecessors. As to whether
this situation called for the application of federal common
law the Supreme Court declared: |

The question as to the extent of this federal grant,
that is, as to the limit of the land conveyed, or the
boundary between the upland and the tideland, is
necessarily a federal question. It is a question which
concerns the validity and effect of an act done by the
United States; it involves the ascertainment of the es-
sential basis of a right asserted under federal law %

This principle was subseqﬁently applied to accretion in the
Washington and Hughes cases discussed below,

United States v. Washington® concerned the ownership
of accretions to littoral land owned by the federal govern-
ment along the coast of Washington. The primary issue was
whether state or federal law applied. It was argued that fed-
eral law followed the common law position and recognized
the ambulatory nature of tidal boundaries. Under state law,
however, the boundary was fixed as of the date of statehood,
and subsequent accretions were owned by the state rather
than the littoral owner.

The federal court of appealé, reversing the trial court,
held that the Borax case was contrelling and declared that

REV.-315 (1972); Comment, Federal Common Lew Determines Ownership of Re-
Exposed Navigable River Beds, 50 WasH. L. REV. 777 (1975); Young, Ripurian
Ouwner, Not State, Owns Bed Deserted by River, 60 A.B.AJ. 221 (1974).

83. See the discussion regarding “The Necessity of an Ambulatory Line™ beginning at

b

p. 29, infra. .
84. The Florida National Properties case, infra, which declared Florida's boundary stat-
ute unconstitutional, illustrates this point, See text at page for an analysis of

the present status of this opinion.
85. 296 U.8.10(1935). -
86. Id.at 22, .
87. 294 F.2d 830 (9th Cir. 1961), cert. denied, 369 U.S. 817 (1962).
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14 LAND AND WATER LAW REVIEW Vol. X111

accordingly, federal law would prevail over state law. The
court stated that, while Borax had not been directly concerned
with accretion, the principle of that case is equally applicable
because accretion is an attribute of title and *““the determina-
tion of the attributes of an underlying federal title, quite as
much as the determination of the boundaries of the land re-
served or acquired under such a title, ‘involves the ascertain-

ment of the essential basis of a right asserted under federal
Jlaw.” 78 S

The rule in the Washington case was reaffirmed several
years later by the Supreme Court in Hughes v. Washington. #
The issue involved whether the plaintiff, successor in title to
an original federal grantee, was entitled to the gradual and
imperceptible accretions added to her land both before and
after the admission of Washington to the Union. The state
trial court, relying upon the Borex and Washington decisions,
held that federal law applied and confirmed title to the ac-
creted lands in the plaintiff. The State supreme court, how-
ever, reversed, declaring that st%';.é rather than federal law
governed in this instance. Since under the law of Washington
the boundary was fixed as of the date of statehood, the court
held that all accretions since that time belonged to the state
rather than the littoral owner. '

The case was then brought before the United States Su-
preme Court. The issue before the Court was whether or not
a state could alter the ambulatory boundary between its tide-
lands and uplands patented by the federal government prior
to statehood by declaring that boundary to be permanently
fixed at the line of ordinary high tide on the date of admis-
sion to statehood, thereby depriving the uplands owner of
natural accretions occurring since that date. The Supreme
Court held that this question was controlled by federal law,
not- state law and, therefore, the littofal owner was enti-
tled to the accretions. The Court relied on the Borax case to
reach its decision: “While the issue appears never to have
been squarely presented to this Court before, we think the
path to decision is indicated by our holding in Borax, Ltd. v.
Los Angeles. . . . No subsequent case in this Court has cast

88. Id. at 832.
89. 389 U.5.290(1967).
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doubt on the principle announced in Borax.”®® The Court
reached its decision in spite of the fact that the Borax case did
not deal with accretions. It nevertheless declared:

While this is true, the case did involve the question as
to what rights were conveyed by the federal grant and
decided that the extent of ownership under the feder-
al grant is governed by federal law. This is as true
whether doubt as to any boundary is based on a broad
guestion as to the general definition of the shoreline
or on a particularized problem relating to the owner-
ship of accretion.®

The right asserted by Mrs. Hughes, whose predecessor in
title had acquired the upland before statehood, was a right as-
serted uader federal law. Under federal faw accretion belonged
to the upland owner. The main policy behind the federal
common law was to protect the riparian owners’ access to the
water.$? Therefore, the accretion to Mrs. Hughes’ property
belonged to her, and not to the state. In a concurring opin-
ion, Mr. Justice Stewart recognized Washington’s fixed
boundary rule as a change in the state’s water law. He argued
that Mrs. Hughes’ right to accretion should be based on the
principle that the application of stite law was a taking of
property without compensation.%

Thus, both the Washingion and the Hughes cases recog-
nized the ambulatory boundary as a part of the federal law
and held that this principle would prevail over a contrary
state rule. While Hughes involved a federal patent made prior
to statehood, both Washington and Borax involved patents
made after statehood. These decisions would therefore sug-
gest that federal law will govern wherever a federal patent is
involved. This would virtually destroy the efficacy of any
state law that attempted to establish a fixed boundary as far
as those states carved out of the federal domain are con-
cerned,* including well over half of the coastline of the
United States. The validity of these decisions, at least as they
might have applied to inland non-tidal navigable water bodies,
is now in question, however, since the rendering of a very

90. Id. at 291-92.

91. Id. at 292,

92, Id. at 293.

93. Id. at 204.98. ’

94. Note, Florida Sovereignty Submerged Lands: What Are Thev? Who Owns Them
and Where Is the Boundary?, 1 FLA. ST. L. REV, 586, 630 (1973).

*
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recent United States Supreme Court decision to be discussed
later, Oregon v. Corvallis Sand and Gravel Co.%

Another decision by the Supreme Court, Bonelli Cattle
Co. v. Arizona® further extended the applicability of federal-
common law when the Court took the position that when
states are successors in title to the federal government, they"
are subject to federal common law with respect to boundaries
of land abutting on all navigable waters. Bonelli involved a
dispute between an upland owner and the State of Arizona,
as owner of the bed of the Colorado River, over title to land
exposed by rechanneling the river. The Arizona Supreme
Court considered the exposed land {o be the result of avulsion
since a sudden change in the character of the land was in-
volved, and held that title to the exposed land remained in
the State.®” The Supreme Court of the United States reversed.
Although urged to apply the Hughes analysis—that a federal
question was involved because the upland owner traced his
title through a federal grant—the Court sidestepped this argu-
ment® in favor of a broader rationale.®® A federal question
was involved, the Court reasoned, because the State acquired
its title to the riverbed under the equal footing doctrine }® Fur-
ther, the State’s title was held to be a limited one in that it
held the beds of navigable waters for the purpose of public
navigation®! In cases in which the channeling project en-
hanced the state’s interest in the navigability of the river, the
Court decided that as a matter of public policy the State
should not be permitted to acquire the exposed land in what
would amount to a “windfall, since unnecessary to the State’s

95, ___US.__,978S.Ct. 582 (1977).
96. 414 U.S. 313 (1973).
97. State v. Bonelli Cattle Co., 107 Ariz. 465,489 P.2d 699 (1971).
98. “[I]t is unclear whether at the time of Santa Fe Pacific's patent, the portion of the
-Jand which ultimately became Bonelli’s parcel was actually riparian.” Bonelli Cattie
Co.v. Arizona, supra note 96, at 321 n. 11.
99. The court made an important distinction between questions of riparian rights
- yranted by the states in sovereignty beds (determined by state law said the court),
and questions of the extent of state ownership of sovereign lands (determined by
federal common law). “We continue to adhere to the principle that it is left to the
states to determine the rights of riparian owners in the beds of navigable streams
which, under federal law, belong to the State . . . The issue before us is not what
rights the state has accorded private owners in lands which the state holds as sov-
ereign right; but, rather, how far the State’s sovereign right extends under the equal-
footing doctrine. .. .” Id. at 319. :

100. The states which entered the Union after its formation were admitted with the
same rights as the original states within their respective borders. Mumford v. Ward-
well, 73 U.S. {6 Wall.) 423 (1867). Title to lands under navigable waters passed to
the new states under the equal footing doctrine. Pollard’s Lessee v. Hagan, 4.1 U.5.
{3 How,) 212 (1845).

101. Bonelli Cattle Co. v. Arizona, supra note 96, at 322-23.
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purpose in holding title to the beds of the navigable streams
within its borders.”'” To avoid this windfall to the State,
which would have resulted from classifying the drying up of
the bottomlands as avulsion, the Court in effect redefined
avulsion and accretion, no longer emphasizing the speed with
which the change was brought about, but rather finding ac-
cretion because of the lack of “navigational or related public -
purposes.”1® Lack of such interests, said the Court, called -
for application of the accretion theory, which gave the land

to Bonelli, the adjoining landowner. - .

Obviously the holding of Bonelli implied far-reaching
consequences. The majority apparently intended through use
of the equal footing doctrine to broaden the applicability of
federal common law under Borax beyond those relatively
limited!™ lands to which title derived from a federal patent.
Under the equal footing rationale the only submerged sov-
ereignty land that would be excepied would be that under
navigable waters situated in the original thirteen states and
Texas, where the federal government was not the source of
title. It was this seemingly irrational exclusion against which
Mr. Justice Stewart dissented.’® The impact of the decision
was to shift the basis of the holding that federal law applies
when there is a finding that title to the upland derived from a
federal grant'®® to a determination of the extent of state in-
terests in sovereignty land under the equal footing doc-
trine 1" The effect was to require an analytical focus on the
extent of sovereignty land as a federal question, rather than
on the extent of riparian land.

Despite the fact that Bonelli was so recently decided and
by a seven-to-one majority, its treatment of the equal footing

102. Id. at 328. L.

103. Id. at 329. : ’ :

104. The Borax rule was relatively limited in that it apparently applied only to those
states carved out of the federal domain. )

105. *“I think this ruling emasculates the equal footing doctrine . . . The upshot of the
Court’s decision is that the 13 Original States are free to develop and apply their
own rules of property law for the resolution of conflicting claims to an exposed
bed of a river, while those States admitted after the Constitution’s ratification must
under today’s decision knuckle under to this court’s supervisory view of ‘federal
common law.' A later-admitted State like Arizona is thus not at all on an equal
footing with the orginal States in the exercise of sovereignty over rezl property
within its boundaries.” Bonelli Cattle Co. v. Arizona. supra note 96, at 336.

106. Borax Consolidated, Ltd. v. Los Angeles, 296 U.S. 10 (1935); United States v.
Washington, 294 F.2d 830 (9th Cir. 1961), cert. denied, 369 U.S. 817 (1962);
Hughes v. Washington, 389 U.S. 290 (1967).

107, 414 US. al 321 n.11. See note 100, supra.
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doctrine as a source of federal common law has been express-
ly overruled by Oregon v. Corvallis Sand and Gravel Co. 198
Corvallis concerned a complicated situation involving a “cut-
off” formed during a flood of the Willamette River in Oregon.
During the flood a wide bend in the main channel of the
river became a secondary branch when the force of the water
cut across the neck of the peninsula formed by the bend.1®
Corvallis Sand had been excavating in the new riverbed for

cels. The trial cowrt awarded parcels to each party and set
damages for previous use by Corvallis of parcels awarded