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Preface

Florida is blessed with an abundance of coastal resources, including some 1,300 miles of shoreline
that stretches from the St. Mary’s River near Fernandina Beach to the Perdido River west of
Pensacola. For more than twenty years, the State of Florida has been involved in efforts to better
manage the state’s coastal resources through a variety of programs prescribed by the Florida
legislature. The range of management techniques involved in these programs ranges from efforts
to develop better planning for coastal uses and activities, direct regulation of many of these uses
and activities, the promotion of sound building and development practices in sensitive coastal
areas, hurricane planning and other types of disaster preparedness, marine fisheries
management, and land acquisition to protect environmentally sensitive areas and to provide for
public recreation and enjoyment of the state beaches and coastal waters.

This report exarnines three major state programs that involve different types of planning for
coastal development and resource protection. In preparing this report, the research team from
Florida State University and Florida Atlantic/Florida International University looked at plans
prepared for aquatic preserves, local government comprehensive plans, and plans that are
prepared by water management districts to help protect and restore important surface waters of
the state. The authors have tried in this study to answér the question of whether plans developed
for these three purposes are consistent with each other, and if so, to what extent. To help answer
this question, the authors closely examined a number of plans that have been developed for these
purposes in two areas of the state, and talked with a number of people who have been involved
in preparing and implementing these plans.

The authors gratefully acknowledge the participation and assistance of all of the people working
in federal, state, regional and local government agencies who graciously gave of their time and
their experience to help us complete this project. Whether through formal interviews, telephone
conversations, written correspondence, or reviews of various draft material for this final report,
many people too numerous to name cooperated with the researchers and aided us in preparation
of this final report. Agencies with whom we conducted interviews for this project are listed in
Appendix 2, and we thank each one of those persons who were involved for their input and
contribution to our work. '

Additionally, we wish to recognize and thank two individuals in particular who were very
instrumental in analyzing the many plans and other documents that were examined during the
course of the project, and who also helped write portions of the final report. Anne Guthrie of the
FAU/FIU Joint Center for Environmental and Urban Problems and Steve Ovendon, a graduate
student in FSU’s Department of Urban and Regional Planning both made significant
contributions to the final report, and we thank them for their help.

Finally, the authors acknowledge and thank the coastal management staff in the Department of
Community Affairs for their help during the course of the project, as well as those persons in the
Department of Environmental Regulation who administered the coastal management program
prior to the legislature transferring it to the Department of Community Affairs, effective April
1992. David Worley and Jim Stoutamire from DER were particularly helpful in getting the project
underway, and during the transition of the contract from one state agency to another during the
course of the project.

’



Executive Summary

The Florida State University’s Homer Hoyt Center for Land Economics and Real Estate, in
cooperation with the Florida Atlantic /Florida International Universities’ Joint Center for
Environmental and Urban Problems, evaluated the degree of consistency between the goals,
objectives, policies, and implementation strategies contained in the SWIM, Aquatic Preserve, and
Local Comprehensive Plans for portions of two areas, Tampa Bay and the Indian River Lagoon.
The study was carried out at the request of the Department of Environmental Regulation (DER)
pursuant to Florida's Coastal Zone Management program. In addition, a review of law and rule
was conducted to determine whether conflict exists among the enabling legislation for each of the
three planning efforts. Based on this evaluation and analysis, conflicts among these plans were
identified and a report with recommendations for corrective actions (needed on a statewide basis)
was produced.

Additionally, the Homer Hoyt Center, in cooperation with the FSU Florida Resources and
Environmental Analysis Center (FREAC), originally planned to examine the consistency of
technical data needs and transfer of information between the three plans, the theory being that
the availability of common data sets to different agencies will result in more consistent and
rigorous plans. However, the Homer Hoyt Center study team found during interviews with the
Hillsborough County Environmental Protection Commission that the Commission, under the
direction of the Hillsborough County Commission, is currently working with the Tampa Bay
Regional Planning Council to inventory and acquire Geographic Information System (GIS) data
for the purpose of developing a resource management strategy for the Cockroach Bay Aquatic
Preserve. Therefore, the Homer Hoyt Center documented the efforts to date of the task force
responsible for inventorying and acquiring relevant digital data for the Cockroach Bay area.

Chapter I of this study provides an introduction to the three programs and their plans, and
provides the context in which these plans are written and impleménted. Chapter Il is an analysis
of the enabling legislation and other relevant statutes and rules for the three planning programs
studied. Chapter Il presents the comparison and analysis of the plans themselves. Chapter IV
offers a summary of findings, conclusions, and a set of eight recommendations for consideration.
Finally, Appendix 1 is a case study of Cockroach Bay and the efforts to address its environmental
problems through a comprehensive plan amendment and the creation of a set of digital
environmental and other data for inclusion into a GIS. Appendixes 2 through 6 are the set of

policy matrices used in the analysis and comparison of the three types of plans for the Tampa Bay
and Indian River Lagoon areas.

Overall, the review and consistency analysis of the SWIM, aquatic preserve, and local
government comprehensive plans within the two study areas of Florida revealed general
consistency among these three types of plans. At a minimum, all local government
comprehensive plans have policies that call for coordinating with the agencies responsible for
writing and implementing the aquatic preserve and SWIM plans within their jurisdiction, and
most local government comprehensive plans within both study areas directly acknowledge the
existence of aquatic preserve and SWIM plans within their jurisdiction. Furthermore, the review
and analysis of the statutes and administrative rules for the three programs revealed no overt
inconsistencies among them.



Funds for this project were provided by the Department of Environmental Regulation, Office of '
Coastal Management using funds made available through the National Oceanic and Atmospheric
Administration under the Coastal Zone Management Act of 1972, as amended.
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| Chapter I

Coordination of SWIM, Aquatic Preserve,
and Local Government Comprehensive Plans

PROJECT DESCRIPTION

Florida’s coastline has always served as a magnet for growth. During the 1960s, increasing
development pressure and dredge and fill activity, particularly noticeable along the southern
Gulf Coast, generated concern for protection of state submerged lands. Two areas, Boca Ciega
Bay and Estero Bay, received special attention for estuary protection measures due to public
concern for habitat degradation from extensive dredging of state-owned submerged bottom lands
to provide fill for new waterfront housing developments. From the time of fledgling efforts to
respond to these coastal crises to the present, some twenty-five years later, Florida has taken
many steps to protect its coastal resources and manage development in the coastal zone. It has
pioneered many programs of its own, and it has participated with other coastal states in an effort
to manage the nation’s coasts wisely. This report looks at coastal protection plans prepared under
three major programs that the state of Florida has developed to protect and preserve its coastal
resources.

* These programs are overseen by three state agencies and are implemented at all three levels of

government in Florida: state, regional, and local. They are:
¢ the Aquatic Preserve program,

» the Local Government Comprehensive Planning and Land Development Regulation act,
and :

e the Surface Water Improvement and Management (SWIM) program.

Although these programs vary considerably in terms of their purpose, scope, and processes, all
three involve planning efforts that precede a management process. In the case of aquatic
preserves, the focus is on managing state-owned submerged lands in sensitive coastal areas to
prevent disruption from development activities. The Florida Department of Natural Resources

repares resource management plans that are to guide all activities and decisions taken by the
Trustees of the Internal Improvement Trust Fund (the Governor and Cabinet) with respect to
submerged lands and waters within an aquatic preserve. Under the local comprehensive
planning and land development regulation statutes, local governments prepare comprehensive
plans that are to guide growth and development within their community, partly in anticipation of
adopting land development regulations that will help carry out those plans. Finally, under the
SWIM program, the state in partnership with water management districts is attempting to clean
up and restore major water bodies that have been degraded over many years by abuse, neglect,
and the steady pressure on marine resources that stems from development activities and
population growth in the state’s coastal areas. Management plans are prepared for water bodies
designated under the SWIM program that outline specific protection and restoration measures
that should be carried out to improve water quality.



The state’s role in these three programs varies, from landlord in the case of aquatic preserves, to
guidance and oversight of local government actions in the case of local comprehensive plans, and
a direct agent of physical change in the case of the SWIM program. The three state agencies who
are most directly involved in environmental protection, natural resource management, and
growth management efforts are in charge of these activities. Respectively, they are the
Department of Environmental Regulation, the Department of Natural Resources, and the
Department of Community Affairs. Florida’s coastal management program serves as a source of
policy guidance, interagency coordination, and to some extent direct funding to address specific
coastal protection issues and conflicts in particular geographic areas.

Project Purpose

The purpose of the study was to evaluate the degree of consistency among the goals, objectives,
policies, and implementation strategies contained in SWIM, aquatic preserve, and local
comprehensive plans in an east and a west coast setting in Florida. The study was conducted by
research teams at Florida State University’s Homer Hoyt Center for Land Economics and Real
Estate and the Joint Center for Environmental and Urban Problems at Florida Atlantic and
Florida International Universities. It was requested by the Department of Environmental
Regulation, which until April 1992 administered the state’s coastal management program.! This
analysis of plan consistency among three major state programs is seen as important to the
ongoing efforts under Florida’s coastal management program to better coordinate state policies
concerning coastal land and water uses. The results of the consistency analysis are presented and
discussed in this report.

In addition to examining potential conflicts among the three types of plans involved with these
two study areas, the study also examined the underlying laws and rules that govern the
operation of these three programs to determine if there are any inconsistencies that exist at the
enabling level of agency statutory authority. Chapter II of this report describes how the SWIM,

aquatic preserve, and local comprehensive planning programs are legally constituted, and how
they relate to each other.

A microcosm of how these programs can work together is revealed in a case study in Appendix 1
that was prepared for the Cockroach Bay area in Hillsborough County. The case study
documents the activities of a number of federal, state, regional, and local authorities that are
cooperating on an interagency basis to address coastal development problems in this area. All
three of the state programs that are examined in this study are involved in this effort.
Comprehensive planning, water management, land development regulation, land acquisition,

marine research, citizen participation, and public education and awareness are all key ingredients
in this effort.

Study Area

The study focused on water bodies of statewide significance targeted for protection and
restoration under the state’s Surface Water Improvement and Management Act of 1987. Tampa
Bay and the Indian River Lagoon are two of six such areas in Florida that were top matters of
legislative concern when the SWIM program was founded in 1987. Tampa Bay and the Indian

1At the request of the Governor, the legislature transferred administration of the coastal management
program to the Department of Community Affairs by enactment of Chapter 92-276, Laws of Florida,
effective April 14, 1992,



River Lagoon are also two of only three areas in Florida designated for special funding and
management attention under the National Estuary Program.

Additionally, both areas contain aquatic preserves for which the Governor and Cabinet have
adopted management plans, which is not the case for all SWIM water bodies. Likewise, not all of
Florida’s 42 aquatic preserves have adopted management plans, a prerequisite for those aquatic
preserves selected for study (see Table 1, below). .

- Table 1. Aquatic Preserve Management Plans Needing Revision, Being Revised, or Revised.

Aquatic Preserves w/ Management Agquatic Preserves w/ Recently Revised

Plans Needing Revision Management Plans (Or Being Revised)

1. Alligator Harbor 1. Apalachicola Bay

2.  Banana River 2.  Biscayne Bay-Card Sound

3. Biscayne Bay-Cape Florida to Monroe 3.  Big Bend Seagrasses
County* .

4. Boca Ciega Bay 4.  Coupon Bight

5. CapeHaze _ 5.  Ft Pickens

6.  Cape Romano-Ten Thousand Islands* 6.  Guana River Marsh

7.  Cockroach Bay* 7.  Jensen Beach to Jupiter Inlet

8.  Estero Bay* 8.  Lake Jackson

9.  Ft. Clinch State Park 9. Lake Weir

10. Gasparilla Sound-Charlotte Harbor* 10. Lemon Bay

11. Indian River-Malabar to Vero Beach 11. Lignumvitae Key

12. Indian River-Vero Beach to Ft. Pierce 12.  Mosquito Lagoon

13. Loxahatchee River-Lake Worth Creek 13. Oklawaha River

14. Matlacha Pass 14. Pellicer Creek

15. Nassau River-St. Johns River Marshes 15. Rainbow Springs

16. North Fork St. Lucie 16. Rocky Bayou

17. Pine Island Sound 17.  St. Andrews Bay

18. Pinellas County* 18.  St. Joseph Bay

19. Rookery Bay* 19. Tomoka Marsh

20. St.Martins Marsh 20. Yellow River Marsh

21. TerraCeia

22. Wekiva River*

*To be revised in 1993.

In defining the areas to examine for the consistency study, the researchers looked first at the
watershed areas defined in the SWIM plans for the Tampa Bay and the Indian River Lagoon,
since they depict the largest geographic units. Attention then turned to that portion of the SWIM
watershed which coincided with aquatic preserve areas that could be examined in the study. For
the west coast study, there are four aquatic preserves located within the watershed area of the
Tampa Bay SWIM plan. However, management plans have only been adopted for two of these



areas, Terra Ceia and Cockroach Bay. The west coast study therefore concentrated on these two
areas and on local government comprehensive plans that are associated with them. The Terra
Ceia and Cockroach Bay aquatic preserves are relatively adjacent to each other (separated only by
Port Manatee), share a common shoreline, and together form a logical study unit for the purposes
of this project. Additionally, both preserves are currently experiencing development within their
watersheds. The Cockroach Bay watershed in particular is expected to receive a great deal of
residential development in the near future, which will test the resource protection plans which
have been adopted for this area.

The east coast study area concentrated on the lower portion of the 155-mile long Indian River
Lagoon, or more specifically, the aquatic preserve that extends from Jensen Beach to Jupiter Inlet.
There are two other aquatic preserves located along the length of the Indian River Lagoon.
However, the aquatic preserve management plan that was adopted November 15, 1990 for the
lower portion of the Jensen Beach to Jupiter Inlet area represents DNR's statewide prototype for
all new and revised aquatic preserve management plans since that time.2 Therefore, the east coast
portion of this study focused on that area and on the local government comprehensive plans
associated with it. The general location of the two study areas is shown in the map on page 5.

After defining the two general study areas, attention turned to identifying the cities and counties
in which development activities would most directly affect and be affected by activities in the
aquatic preserve areas. The objective was to strike a balance between reviewing local plans of
literally dozens of cities and counties that, while located within these two general SWIM
watershed areas, had no likely direct significance to the subset of areas under investigation,
namely, the aquatic preserves.

For example, the Tampa Bay SWIM plan watershed area encompasses approximately 2,275
square miles of land and water, including portions of 7 counties, ranging from Pasco County
south to Sarasota County, and east to include small portions of Polk and Hardee counties.
However, the vast majority of the watershed is contained within the 3 counties of Hilisborough,
Pinellas, and Manatee. By concentrating the focus of attention to the aquatic preserve areas, in the
case of Tampa Bay this process reduced the focus of the consistency study to Manatee and
Hillsborough counties angd the City of Palmetto. For the lower Indian River Lagoon area, there
were three counties and eight municipalities that were identified to undergo plan consistency
analysis through this process. They were:

Counti Municipaliti

1. Palm Beach
2. Martin
3. St. Lucie

Jupiter

Tequesta

Jupiter Inlet Colony
Jupiter Island
Ocean Breeze Park
Sewall’s Point

Fort Pierce

Stuart

NN AW

After determining which local governments were most likely to be involved, the researchers then
examined the upland watershed sub-basin areas of the three aquatic preserves to insure that the
scope of the consistency review had not been narrowed too greatly. In all three cases, those sub-

2The Jensen Beach to Jupiter Inlet aquatic preserve management plan is being prepared in two phases. The
phase 1 plan is the one that was adopted in November 1990. It covers the portion of the preserve between
Hobe Sound and Jupiter Inlet.



Figure 1. Tampa Bay and Indian River Lagoon Study Areas.
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basin areas constituted areas which were physically smaller than the corresponding county
planning areas. This meant that when the local comprehensive plans were reviewed as part of the
consistency analysis, areas of the county plans beyond those which directly influence the aquatic
preserves were also evaluated, accounting to some extent for external influences such as land use
and stormwater impacts on the aquatic preserve and the SWIM water body. The researchers also
determined in advance that the local comprehensive plans of all five counties and the nine
municipalities involved in the two study areas had been adopted and found to be in compliance
with state law and rules by the Department of Community Affairs prior to the beginning of the
study. ,

Study Procedures.

In order to determine whether inconsistencies existed among the plans within the two study
areas, the researchers collected and evaluated all appropriate plans and supporting documents.
Where possible, this included examining the review comments of various public agencies during
the three plan adoption processes. The purpose of this was to determine whether inadequacies
existed in the plans before they were adopted locally or certified by DCA, and to evaluate the
extent to which any such inadequacies were addressed as part of the final adoption process. A
major part of this review involved examining the comments of state agencies, regional planning
councils, and water management districts for each local government comprehensive plan
represented in the study area to determine their areas of concern. All objections,
recommendations, and comments contained in reports of the Department of Community Affairs
to local governments pursuant to Chapter 163, F.S., were specifically examined when reviewing
the final plans of local governments in the two study areas.

This document analysis process was supplemented by an extensive interview process with 53
persons who work with these three programs within 24 different organizations at the federal,
state, regional, and local government level. A complete list of agencies that were interviewed for
this study is found in Appendix 2. The remainder of this chapter looks briefly at the general
nature of Florida’s coastal management program and the three specific programs that are
examined in this study, in order to provide a context for the chapters that follow.

AN INTRODUCTION TO FLORIDA’S COASTAL MANAGEMENT PROGRAM

Florida’s efforts to protect its valuable coastal resources through an organized coastal
management program predates the 1972 federal Coastal Zone Management Act by two years, the
legislature having created a Coastal Coordinating Council in 1970. The 1972 federal legislation
encouraged all coastal states in the country to develop coastal management programs that would
meet federal objectives and criteria specified by Congress and the National Oceanic and '
Atmospheric Administration (NOAA), the agency which implements the federal legislation. The
first several years of the program involved a planning period, during which funding was
provided to states in order to help them prepare a coastal management program.

Unlike some other states which created new regulatory and administrative processes for their
coastal management program during this period, Florida’s coastal management program relies
on a series of networked authorities under state law to carry out state policies for protecting and
enhancing the state’s coastal resources. The state had already enacted numerous resource



planning and protection measures that encompassed many coastal management objectives prior
to the legislature’s adoption of the Florida Coastal Management Act in 1978. Florida’s coastal
management program built on this policy and administrative structure in fashioning its
application for federal approval.

As an example, the federal act required states to designate “geographic areas of particular
concern” as a prerequisite to obtaining approval for Florida’s coastal management program.

- Approval would qualify the state for federal funding to implement its program, as well as

encourage consistency of federal activities with the Florida program. The state’s existing aquatic
preserve program was used as one example of where Florida had already taken steps to
recognize the importance of geographically distinct areas for increased coastal protection. Thus,
Florida chose to rely instead on doing a better job with the existing authority of the state and
regional agencies whose programs collectively comprise Florida’s coastal management program,
and improving in areas that do not provide sufficient protection for the state’s coastal resources.

Implementing a networked coastal management program of this nature relies heavily on
intergovernmental coordination strategies that encourage maximum cooperation among the
agencies involved, including those at the state, regional and local level. Where shortcomings
exist, refinements that will improve the protection of coastal resources can be pursued
administratively by agencies under their existing statutory authority, or new approaches can be
taken with the approval of the Florida legislature. Since federal approval of Florida’s coastal
management program in 1981, Florida has taken both of these approaches to improve
management of its coastal resources, rather than create a new state authority devoted entirely to
coastal management.

Brief History of the Three Statutory Programs

A complete description of the statutory framework for the three programs discussed in this
report is found in Chapter II. The remainder of this chapter will present a brief overview of each
program and its evolution to the present time, including the administrative framework within
which each program is managed.

- The Aquatic Preserve Program

In 1967, the Florida legislature provided statutory authority (Section 253.03, F.S.) for the Governor
and Cabinet, sitting as the Board of Trustees of the Internal Improvement Trust Fund, to exercise
proprietary control over state-owned lands. Following that legislation, an Interagency Advisory
Commiittee was created, and in 1968 the committee issued a report which recommended
establishment of twenty-six aquatic preserves. In 1969, the Legislature designated the Boca Ciega
Bay Aquatic Preserve for a prescribed area of submerged bottomlands, the water column upon
those lands, and the islands owned by the state within the boundaries of the preserve in Pinellas
County.3 The legislative designation had the effect of sharply curtailing dredge and fill practices
within the preserve area. It also provided that further sales or leases of state-owned sovereignty
lands within the preserve would not be authorized unless it was in the public interest, signaling a
shift in the state’s prevailing land management philosophy.# Later that year, the Governor and

3 According to a 1989 Performance Audit of the Aquatic Preserve program conducted by the Auditor
General’s Office, the first aquatic preserve was created in 1966 by the Governor and Cabinet, sitting as the
Board of Trustees of the Internal Improvement Trust Fund.

4Section 258.396, Florida Statutes



Cabinet, by resolution, adopted eighteen of the twenty-six aquatic preserves which the
Interagency Advisory Committee had recommended.

The legislature designated the Pinellas County Aquatic Preserve in 1972, followed by the Lake
Jackson and Biscayne Bay Aquatic Preserves in 1973 and 1974, respectively. By the end of 1974, a
total of twenty-two aquatic preserves had been formally adopted by a combination of the
Governor and Cabinet resolutions and the legislative acts. This included the Jensen Beach to
Jupiter Inlet Aquatic Preserve in the Indian River Lagoon.

In 1975 the legislature enacted the Florida Aquatic Preserve Act.> This act consolidated the
administration of all aquatic preserves under one single management authority for the first time,
declaring “that the state-owned submerged lands in areas which have exceptional biological,
aesthetic, and scientific value....be set aside forever as aquatic preserves or sanctuaries for the
benefit of future generations.”® Management responsibility for the aquatic preserves was given to
the Department of Natural Resources, and the program was initially placed under the agency’s
Division of State Lands. The Aquatic Preserve Act further limited the authority of the Trustees of
the Internal Improvement Trust Fund to sell or lease submerged lands, and limited the uses and
activities that may take place in aquatic preserves. This coincided with the passage of the
Environmental Reorganization Act of 1975, which in part also sharply curtailed coastal dredging
and filling practices by re-establishing the waterward boundary of bulkhead lines to the line of
mean high water.” Additional legislative acts designated the Cockroach Bay Aquatic Preserve in
1976 and the Gasparilla Sound—Charlotte Harbor Aquatic Preserve in 1979.8 The Terra Ceia
Aquatic Preserve was established by the legislature in June, 1984.? The boundary was amended in
June, 1985 to include additional lands in the southermn pom'on.10 However, Subsection two (2) of
this legislation exempted existing wastewater or effluent discharge activities from the
requirements of the Aquatic Preserve Act. '

Management plans for aquatic preserves were slow to develop. By 1981, a total of thirty-one
aquatic preserves existed. However, state funding had never been appropriated to implement the
Aquatic Preserve Act's objectives or for management of the preserves. Up to this point, the
program existed as a process of designation only. Decisions of the Board of Trustees as to
allowable uses, activities, and management practices in aquatic preserve areas were decided on
an ad hoc basis, since management plans for the preserves had not been formulated to guide their
actions.

In February 1981, Chapters 18-20 and 18-21, Florida Administrative Code were adopted by the
Board of Trustees, which provided administrative rules concerning the types of activities allowed
within aquatic preserves and state submerged lands. Specifically, Section 18-20.013 mandated the
development of a resource inventory and management plan for each aquatic preserve, and
Section 18-20.016 called for the coordination of governmental agencies which have related
management or permitting responsibilities on state sovereignty lands. In March, 1981, the
Trustees adopted The State Lands Management Plan which established policies concerning, among
other things, submerged lands and grassbeds, unique natural features and “outstanding native
Florida landscapes.” Those policies served to provide management guidance to the aquatic
preserve program. Three aquatic preserves—Boca Ciega Bay, Pinellas County, and Biscayne Bay

5Part 11, Chapter 258, F.S.

6Chapter 258.36, F.S.

“Chapter 75-22, LF

8Chapter 76-197, LF, and Chapter 79-115, LF, codificd in s. 258.391 and s. 258392, F.S,, respectively.
9Chapter 84-312, L.F,, codified in 5. 253.393, FS. '
10Chapter 85-345, L.F.



Aquatic Preserves—were exempted from the provisions of Rules 18-20 and 18-21, and
management plans have not been adopted for these aquatic preserves.!!

With the passing of the state Coastal Management Act (Chapter 380, Part II, F.5.) in 1978, and
approval of Florida’s coastal management program by the National Oceanic and Atmospheric
Administration (NOAA) in 1981, Florida began to qualify for federal CZM grant money to
implement its coastal management program. Aquatic preserves were recognized as “geographic
areas of particular concern” in Florida’s coastal management program. In the absence of state
funding, initial funding to prepare aquatic preserve management plans was supported by CZM
grants procured through the U.S. Office of Ocean and Coastal Resource Management within
NOAA. .

The aquatic preserve program received eight CZM grants during the period 1984-1991 totaling
approximately $1,109,000 (see Figure 2). In addition, participation in the CZM federal funding
program required the state to match 30% of the amount of the federal government’s grant of
CZM money. However, a large portion of the $1.1 million was used to fund a GIS study and
resource inventory of the Little Manatee River watershed involving Landsat imagery. Although
this project interested many agency resource managers at first, lack of finer detail in the maps
prevented the information from being critically useful in projects requiring more site-specific
resource inventories.

In 1983, the first CZM grant enabled DNR to begin hiring personnel and writing aquatic preserve
management plans. The first management plan, for the Charlotte Harbor Aquatic Preserve, was
approved by the Board of Trustees in May, 1983. In 1986, DNR obtained legislative support for
funding staff positions and management. Eleven positions were specifically designated, with the
large Indian River Lagoon system of preserves garnering the majority of these. A pattern of
funding allocation had emerged where CZM grants were typically used for writing management
plans and state funding was used for preserve management and plan implementation.

Between 1983 and 1987, management plans adopted by the Board of Trustees contained policy
guidelines that addressed various activities in the preserves, some of which were not specifically
regulated by rule. Staff frequently used the plans in making recommendations on development
proposals within the preserves. An incident occurred in 1987 that led to a challenge over the
utilization of the plans in regulating development activities on submerged lands within the
preserves. The challenge was directed at the fact that the plans did not constitute rules of the
Board of Trustees, since they had not been formally adopted as rules. A long debate ensued over
the issue between the Department’s Office of General Counsel and members of the Joint
Administrative Procedures Committee. The decision was finally made that all aquatic preserve
management plans must be adopted as administrative rules if they were to be used in regulating
development activities on submerged lands within the preserves. In 1988, Chapter 18-20, F.A.C,,
was amended to incorporate by reference all aquatic preserve management plans adopted by the
Board of Trustees.

Sporadic state funding of DNR’s aquatic preserve program along with a series of CZM grants
have allowed the preparation of management plans for all but three of the current total of forty-
two aquatic preserves. However, the early aquatic preserve management plans that were

11Unlike other less disturbed aquatic preserve areas, these 3 preserve areas were heavily urbanized at the
time DNR’s rule 18-20 was adopted, and the Department recognized the existence of local permitting
programs that were already in place at the time of rule adoption. A draft plan for Boca Ciega Bay has been
submitted by Pinellas County to the Trustees for review on several occasions, but a final plan has not been

agreed upon.



Figure 2. Federal and State Funding for Florida’s Aquatic Preserve Program, 1981-1991.
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developed have been criticized as being too general and ineffective. On February 6, 1989, the
Florida Office of the Auditor General issued the Performance Audit of the Aquatic Preserve Program
Administered by the Department of Natural Resources, Report No. 11164. At that time, DNR had
completed management plans for only 19 of the 41 aquatic preserves that existed in 1989,
according to the audit report. Of the plans that had been completed, the audit found that they
lacked adequate resource inventories, were too generic, and did not address each preserve’s
unique needs. The audit also criticized DNR's effectiveness in protecting the resource by failing
to inspect one-third of the applications for use of state-owned submerged lands and not routinely
checking completed projects for compliance or investigating and resolving reported violations.

An earlier event that had occurred in 1988 had already prompted DNR to begin changing the
manner in which it prepared aquatic preserve management plans. An application for
development of a marina within the Jensen Beach to Jupiter Inlet Aquatic Preserve had been
recommended for denial by DNR based on the policies of the preserve’s management plan. The
denial was appealed to the Governor and Cabinet. In their decision to grant development
approval, the Governor and Cabinet directed DNR to recognize the “urban characteristics” in
certain areas adjoining aquatic preserves and to adopt management policies which were more
compatible with adjoining land uses. Public criticism of the decision combined with DNR’s
objective to provide a more site-specific form of resource management led to the adoption in 1988
of a new format for aquatic preserve management plans.

10



DNR's responses to the Auditor General’s findings made frequent mention of the need for
sufficient funding of staff and equipment in order to meet the program’s goals of protecting the
preserves’ resources. DNR began reworking some management plans to make them more
detailed and site-specific, and referenced the St. Joseph Bay Aquatic Preserve Management Plan
as the first such “second generation” plan. In addition, first priority was given to completing
general plans for those preserves which had greater development pressure or that already had
existing staff to write them.

The review and adoption of aquatic preserve management plans after 1988 also involved
increased public involvement and a more critical review by agencies and local governments,
compared to plan review prior to 1988. Since 1990, final aquatic preserve management plans have
been sent to the affected local governments for verification of consistency with their local
comprehensive plan, prior to adoption of the management plan by the Governor and Cabinet.
Local governments are requested to provide a letter to DNR stating that the proposed
management plan does not conflict with the local comprehensive plan.

At present, there are a total of forty-two formally established aquatic preserves in Florida,
comprised of both estuarine and freshwater systems. According to DNR, 28 preserves have
management plans which have been recently revised or are in the “second generation” plan
preparation process now. (The remaining plans are in need of revision, including the Terra Ceia
management plan.) The Jensen Beach to Jupiter Inlet Aquatic Preserve, Phase I, management plan
is a completely revised plan, adopted on November 15, 1990. However, Phase Il is not yet
complete. It will cover the northern portion of the preserve, from Hobe Sound to Jensen Beach.
Also, two additional aquatic preserves have been designated for the Indian River Lagoon. They
extend north from Jensen Beach to Fort Pierce, and from Ft. Pierce to Malabar, respectively.

The Local Government Comprehensive Planning and Land Development Regulation Act

Prior to 1975, comprehensive planning had been a voluntary and largely advisory exercise for
local governments in Florida, with many cities and counties lacking any formal planning
structure at all. To the extent that local governments exercised land use controls through
traditional means such as zoning and subdivision regulations, they were largely unguided by
comprehensive plans setting forth the manner in which communities should grow and develop in
an orderly fashion. Rapid population growth became increasingly difficult for many local
governments to handle, and no-growth citizen movements appeared in several parts of Florida
during the early 1970s in response to problems created by unplanned and uncontrolled growth.

Comprehensive planning became mandatory for each municipality and county in Florida in 1975.
In that year the legislature enacted a measure recommended by the Governor’s first _
Environmental Land Management Study Committee (ELMS I) requiring each city and county to
adopt a comprehensive plan that would have the force and effect of local law. The 1975 Local
Government Comprehensive Planning Act (LGCPA), contained in Part II of Chapter 163, F.S.,
declared the intention of the legislature to “ . .. utilize and strengthen the existing role, process,
and powers of local governments in the estabhshment and implementation of comprehensive
planning programs to guide and control future development.”12 The act prescribed the minimum
contents of local plans, required internal consistency among plan elements, required each plan to
be economically feasible, and set forth a continuing process of planning, evaluation and plan
revision. Although the original schedule called for local governments to have their plans adopted

1250ction 163.3161(1), F.S.
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not later than 1979, delays largely due to a lack of initial state funding forced the leglslature to
postpone compliance until at least 1981.

Dissatisfaction with the quality of many local comprehensive plans during the early 1980s led to
legislative and executive re-evaluation of the effectiveness of the 1975 LGCPA. Close scrutiny of
and recommended changes to the existing statute suggested by the House Select Committee on
Growth Management and the Governor’s second Environmental Land Management Study
Committee (ELMS II) in 1983 and 1984 led to a sweeping overhaul of the local comprehensive
planning act in 1985. New measures included a state review scheme directed by the Department
of Community Affairs to insure local government compliance with the law. The new act also
required local consistency with adopted state and regional planning policies, enhanced citizens’
standing to participate in and help enforce the local planning process, and required mandatory
adoption of land development regulations to implement revised local comprehensive plans. New
substantive requirements were added for coastal planning and management as well, including 11
minimum components for the coastal management element alone.!3

Perhaps the most significant new feature of the 1985 legislation linked, for the first time, the
issuance of local development permits with the ability to provide infrastructure in a timely
fashion to meet the demands of new growth. Termed the “concurrency doctrine,” this new
planmng requirement injected a heavy dose of fiscal reality to the local planning process by
requiring infrastructure to be available concurrently with the impacts of new growth, or else local
permits for development would be halted. To complement the new importance thus accorded
infrastructure planning, a capital facilities planning element became mandatory under the 1985
law. Intergovemmental coordination is heavily encouraged as well by the statute among cities
and counties, in order to promote successful plan implementation.

All local governments were given a schedule within which to adopt new local comprehensive
plans and land development regulations meeting the requirements of the new act. DCA adopted
a minimum criteria rule (9J-5, F.A.C.) for determining whether local comprehensive plans were in
compliance with state law. Under the law, DCA reviewed and provided written objections,
recommendations, and comments on all 67 county plans as. well as those of 393 municipalities
prior to their adoption. DCA also reviewed all final local plans for compliance with state law and
rules, which often resulted in reaching compliance agreements with local governments to insure
that they met the full requirements of the act.

Brevard County became the first locality to adopt a comprehensive plan under the new local
planning statute in 1988. All other county and municipal plans were scheduled for adoption on a
staggered time schedule that extended from July 1, 1988 to July 1, 1991, beginning with local
governments in coastal areas.14 A small number of cities and counties remain in non-compliance
with the act due to unresolved administrative challenges.

The SWIM Program

The legislature adopted the Surface Water Improvement and Management (SWIM) Act in 1987 in
response to declining surface water quality in some of the state’s most popular rivers, lakes, and
bays. Similar to aquatic preserves prior to 1975, the legislature had been addressing some of these
problems on a piecemeal basis for several years, appropriating money separately for water

13gection 1633178, F.S.

Mgection 163.3167(2), E.S., and Rule 9J-12, F.A.C,, entitled “Schedule for Submission of Revised Local
Government Comprehensive Plans and Procedures for Early Submissions.”
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quality improvements in major water bodies of the state such as Lake Apopka and Lake
Okeechobee, Biscayne and Tampa bays, and the Indian River Lagoon.!® Some of these activities
were associated with ongoing aquatic preserve management efforts, such as those in Biscayne
Bay.

For example, in 1986 the legislature amended s. 258.397, F.S., pertaining to the Biscayne Bay
Aquatic Preserve, authorizing special restoration and enhancement measures for the preserve in
response to stormwater quality problems.’® A majority of the first-time funding provided to DNR
for the aquatic preserve program, also in 1986, was earmarked for local protection efforts for the
Indian River Lagoon. Similarly, the legislature authorized creation of the Tampa Bay Commission
in 1984 to formalize an extensive intergovernmental approach to multi-jurisdictional bay
management, initiated earlier by the Tampa Bay Regional Planning Council.”

The enactment of the SWIM program provided a uniform way for the legislature to direct DER
and the state’s five water management districts in new efforts to protect and restore surface water
quality in major water bodies in Florida. It also coincided with congressional establishment of the
National Estuary Program (NEP) in the Water Quality Act of 1987. Indian River Lagoon and
Tampa Bay were designated NEP areas by the Environmental Protection Agency in 1990.

Under the SWIM program, water management districts prepare plans that outline specific |
measures {0 protect and restore Friority water bodies designated according to criteria outlined in
the law and in the rules of DER.!8 The initial legislation focused attention on the following six

water bodies:
1. Lake Okeechobee,
2. Biscayne Bay,
3. Indian River Lagoon,
4. Tampa Bay,
5. Lake Apopka, and
6. the Lower St. Johns River.

Others were added in the first year of the program as each district developed a list of priorities
among major water bodies of regional or statewide significance needing protection or restoration
within their region. (See Figure 3 for current SWIM projects within Florida.) The SWIM priority
lists were developed and are maintained in cooperation with DER, the Department of Agriculture
and Consumer Services, the Department of Community Affairs, the Game and Fresh Water Fish
Commission, DNR, and local govemments.‘9 DER approves these lists of priority water bodies,
and supervises the SWIM program at the state level. The SWIM priority lists are reviewed and
updated every three years. Water management districts prepare SWIM plans for the water bodies
on the approved priority lists as funds are available, and in cooperation with state and local
agencies. SWIM plans are developed on a watershed basis and address major problems
contributing to declining water quality such as stormwater runoff, water quality violations, local
land use influences, and agricultural activities. The plans must describe the strategies for

154n Analysis of Florida's SWIM Program, 1991, May, Brumback et al, p. 10-11.

16House Bill 1282 amended Section 258.397, F.S., pertaining to the Biscayne Bay Aquatic Preserve, See
Chapter 86-295, L F. Identical language was also adopted in another bill during the same legislative session.
See Chapter 86-186, L.F.

17Chapter 84440, F S.

18Chapter 1743, F.A.C. :

19The Department of Agriculture and Consumer Services, the Department of Community Affairs, and local

governments were added to this list in 1989.
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restoring or protecting the water body to Class III or better, a schedule for doing so, and estimates
of funding needed to carry out the strategies.2’

In a number of cases, SWIM water bodies encompass one or more aquatic preserves within their
planning area. DNR, other state agencies, and local governments are provided copies of proposed
SWIM plans for review and comment prior to their adoption by the district governing board, to
maximize opportunities for intergovernmental coordination in the SWIM program. After
adoption by the governing board, DER has the final authority to ensure that a SWIM plan is
consistent with state water policy and the state comprehensive plan.

The legislature established a Surface Water Improvement and Management Trust Fund to
provide money to the districts to prepare and implement detailed SWIM plans. Funds are
provided to the districts through DER on a 60/40 matching basis.2! The legislature has not
provided a permanent funding source for the SWIM program, relying instead on annual
appropriations from the state’s general revenues. Water management districts annually provide
DER with funding proposals for their SWIM program, identifying activities needing state
funding for the next fiscal year and describing the specific restoration or protection activities
proposed.Z DER considers these requests in making its annual budget request to the legislature.

The amount of money appropriated annually to the SWIM Trust Fund has varied considerably,
ranging from an initial level of $15 million in 1987 to only $3 million in 1992-93 (see Table 2). The
lack of a permanent funding source coupled with this sharp reduction in state funds for the
SWIM program has hampered the efforts of water management districts to carry out the full
potential of the SWIM program, especially in the Northwest Florida and Suwannee River
districts. For different reasons, their ability to raise revenue through their ad valorem tax is
considerably less than that of the other three water management districts in Florida.23

SWIM plans are updated as necessary, but at least once every three years.24 Regarding the Indian
River Lagoon and Tampa Bay SWIM plans, these efforts are very closely coordinated with the
preparation of management plans under the National Estuary Program, as further discussed in
Chapters IIl and IV. Although the timing of the plan adoption cycle for SWIM plans and local

- comprehensive plans in many instances did not coincide for first round of SWIM plans (SWIM

plans generally preceded the adoption of local comprehensive plans), much closer coordination
with local government plans and land development regulations is expected in the future.

In 1989, the legislature enacted a water resources bill which contained several features that tie
water resource planning closer to local government comprehensive planning. It specifically
directs water management districts to assist local governments in developing and revising local
comprehensive plan elements or public facilities reports (in the case of special districts, as
provided in S. 189.415, F.S.), related to water resource issues.2> It also required them to provide
certain data to local governments before July 1, 1991 that would assist in preparing and

20gection 373.453(2), FS.

21prior to July 1, 1991, the required match amounts were a minimum of 20% from water management
districts and a maximum of 80% from the SWIM Trust Fund.

2gection 373.453(4), FS.

23The Northwest Florida Water Management District is limited by Article 7 Section 9 of the Florida
Constitution to 1/20th of the ad valorem tax levy enjoyed by the other 4 districts, which is .05 mills. The low
tax base within the Suwannee River Water Management District limits its ability to generate district
revenues on its own.

24Chapter 17-43.035(5), FA.C.

Lgection 373.0391(1), FS.
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Table 2. State Appropriations for the SWIM Program, 1987-1993.

District 1987-88* 1988-89 1989-90 1990-91* 1991-92*

NWFWMD 9,774 1,160,800 1,500,000 986,988 950,000
SJWMD 4,645,161 4500000 4,000,000 2,400,000 2533333
SFWMD 6,677,420 4500000 5500000 1500000 2,533,333
SWFWMD 2,032,258 4500000 2,500,000 2694418 2533334
SRWMD 96,774 339200 1500000  _71859 950,000
subtotal 13,548,387 8300000 9,500,000
budget authority 6,700,000 . 6,622,824
other 1,951,613 500,000*
Annual total $15,500,000*  $15,000,000 $15,000,000 $15000,000 $16,622,824

"For FY 1987-88 the legislature appropriated SWIM project funding for each of the six priority
water bodies specified in the 1987 legislation. The district funding totals in this first column
reflect DER’s allocations for 5 of these 6 water bodies, in addition to first year planning money

for each district. An additional $1,451,613 was divided between the South Florida and St.
Johns River water management districts for joint SWIM project work for the Indian River
Lagoon System. This is reflected in the “other” category, together with $500,000 that DER

returned as part of a cost savings measure for the Governor’'s Office that year.

“The total legislative appropriation for FY 1990-91 to the SWIM Trust Fund was $15 million.

New funding included $3 million of General Revenue money and $5.3 million in interest
earned by the SWIM Trust Fund from July 1987 through June 1991. This accounts for the

$8,300,000 subtotal. The remainder of the $15 million consisted of $6.7 million in previously
allocated but unused funds, held over from the previous year.

™The total legislative appropriation for FY 1991-92 to the SWIM Trust Fund was $16.6
million. New funding included $10 million of General Revenue money, of which DER

returned $500,000 in a cost savings measure for the Governor’s Office. The remainder of the

money for FY 1991-92 consisted of $6.6 million in previously allocated but unused funds.

*4**The total legislative appropriation for FY 1992-93 to the SWIM Trust Fund was $3 million.

Each district received $300,000 in base funding plus an additional agreed-upon amount based

upon district need.
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implementing their local comprehensive plans or public facilities reports. This includes
information about district programs and regulations, surface water basins, groundwater
characteristics (including regional water resource needs and sources), land acquisitions,
minimum flows for surface water courses, and minimum water levels for aquifers.2

This same legislation authorized and directed DER, water management districts, and local
governments to develop mutually compatible stormwater management programs. Significantly,
after July 1, 1992, local governments developing stormwater management programs as part of
their Jocal comprehensive plan must consider four things:

1) state water policy

2) district stormwater management goals

3) approved SWIM plans, and

4) technical assistance information provided by the water management district.2”

The effect of this requirement will be to further reinforce coordination between district water
resource planning, the SWIM program, and the local government comprehensive planning
process. Water management districts are also currently engaged in a major process of water
resource planning that will culminate with the adoption of regional water management plans no
later than November 1, 1994, as required by the State Water Policy Rule.28 All five districts have
completed an assessment of water supply needs and sources within their respective district areas
for the next 20 years, based in part upon population projections and other information contained
in local government comprehensive plans.”~ Each distriét has completed a draft water
management plan that takes this assessment of future water supply needs and sources into
account in its overall long-range water resources plan for the area. These plans also identify
current and expected water resource problem areas geographically, and suggest prevention or
remediation measures which may be taken to address these problems. The plans will serve as a
basis of policy guidance for the district’s responsibilities in four major areas:

1)  water supply

2) flood protection

3) water quality management, and
4) natural systems management.

When the final district water management plans are completed in 1994, the expectation is that
they will be organized by DER into a state water plan for protecting Florida’s water resources.
The opportunity and imperative for close coordination with local governments in their
continuing comprehensive planning efforts during this time must not be overlooked. Creative
strategies and hard work will be necessary to bring together state, regional and local
governments as part of their ongoing intergovernmental coordination duties to insure that this
actually takes place.

265ection 373.0391(2), F.S.
Ysection 403.0891(3)(a), F.S.
285ection 1740501, F.AC.

29¢C%., Southwest Florida Water Management District, Water Supply Needs & Sources, 1990-2020, January 1992
(Revised Draft),
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Chapter II

Comparative Analysis Of The Three Statutes And
Their Implementing Rules

INTRODUCTION

In order to conduct a complete analysis of the consistency among SWIM, aquatic preserve, and
local government comprehensive plans, a legal analysis was performed to highlight any
obvious consistencies and inconsistencies between the statutes enabling the establishment of the
three programs and the agency rules outlining the implementation of the enabling statutes.
This chapter assesses the consistency of three statutory programs: Ch. 163 Part I, F.S.,
commonly referred to as the Growth Management Act; Ch. 373.451 to .4595, F.5., the Surface
Water Improvement and Management Act; and Ch. 258 Part II, F.S., the Aquatic Preserve Act.
The major implementing rules of these three programs are Rule 9J-5, Rule 17-43, and Rule 18-20,
respectively, of the Florida Administrative Code.

The legal analysis revealed no overt inconsistencies in language or intent among the three .
programs and their implementing rules. However, the intent and scope of the three programs
vary enough that the actual implementation of the plans could possibly result in inconsistent
actions. The aquatic preserve program is to “preserve” designated waterbodies, the SWIM
program is to “improve” surface water quality of designated waterbodies, and the Growth

Management Act, through the implementation of local comprehensive plans, is to “guide and
control” future development.

In addition, no clear mandate exists requiring these plans be consistent with each other. On the
other hand, clear directives for coordination among the agencies developing and implementing

these plans do exist. Herein lies the potential for avoiding inconsistencies between SWIM,
aquatic preserve, and local comprehensive plans.

NATURE OF CONSISTENCY

All state statutes and programs must be consistent with the Florida Constitution. This document
delineates the boundaries of permissible government limitation of individual rights,
establishes the authority of various governmental entities, and announces specific state
policies on a variety of subjects, including natural resources protection. If a program contravenes
the constitution, it will be invalidated by the courts.

No similar form of judicial review requires that all state programs be consistent with each
other in order to survive challenge, in the absence of specific statutory provisions requiring such
consistency. Therefore, it is impossible to assess the consistency of these three different
statutory programs with each other without first defining consistency.

The State Comprehensive Planning Act! requires that all state agency actions and programs be
consistent with the goals and objectives of the State Comprehensive Plan.2 One of the three

1Ch. 186, FS.
2Adopted at Ch. 187, F S.
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statutes, the Growth Management Act, contains a definition of consistency: that one provision
must not only be “compatible with” but also “further” the other to be considered consistent with
it.3 The SWIM Act similarly reinforces the State Comprehensive Planning Act by explicitly
providing that it must be consistent with the State Comprehensive Plan, as well as the State
Water Policy. Therefore, all three programs must be consistent with the Florida Constitution
and the State Comprehensive Plan.

State Constitution

The Florida Constitution generally supports the policy of protecting the surface waters of the
state. Article II, Section 7 provides:

It shall be the policy of the state to conserve and protect its natural resources and
scenic beauty. Adequate provision shall be made by law for the abatement of air
and water pollution and of excessive and unnecessary noise.

Article X, Section II of the Florida Constitution addresses waterbodies in particular, and
provides that:

The title to land under navigable water, within the boundaries of the state, which have
not been alienated, including beaches below mean high water lines, is held by the state, by
virtue of its sovereignty, in trust for all people. Sales of such lands may be authorized by
law but only when in the public interest. Private use of portions of such lands may be
authorized by law, but only when not contrary to the public interest.

Most states have similar public trust doctrines governing sovereignty of submerged lands, which
are defined in Florida as encompassing beaches between mean high-water and mean low-water
lines, islands within navigable waters, lands beneath lakes and rivers, and lands under the
Gulf of Mexico and the Atlantic Ocean.’ Navigability is determined with reference to the
navigability of waters at the time Florida became a state in 1845, when the lands became
vested in the ownership of the state of Florida.é The Aquatic Preserve Act, Chapter 258, F.S,,

establishes preserves in the most valuable of these sovereignty submerged lands, as discussed
below.

State Comprehensive Plan

The intent of the Plan is to provide long-range guidance for the orderly growth of the state in
all of its aspects. The Plan does not authorize action; it is implemented by actions authorized
by other statutes. The statute provides for annual review of each section of the Plan by the

P

3See, e.g, Ch. 1633177(10)(a), FS.
4The Aquatic Preserve Act predates and has not been amended to address the State Comprehensive
Plan :

5 Brickell v. Trammell, 77 Fla. 544, 82 So. 221 (1919).

6See Calvarese, Stephen C. et al, "State and Federal Regulation of Construction Activities in the Waters
and Wetlands of Florida,"” in Florida Environmental and Land Use Law, Vol. 1, page 4-22 through 4-39 for a
detailed treatment of Chapter 253, F.S., governing sovereignty of submerged lands.
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Executive Office of the Governor in cooperation with those state agencies significantly affected
by the provisions under review.”

Water resources was one of the major concerns guiding the drafting of the Plan 8 Several of its
goals and policies are relevant to the restoration and preservation of surface waters.

Water Resources

The Water Resources goal is to “maintain the functions of natural systems and the overall
present level of surface and ground water quality” and to “improve and restore the quality of

waters not presently meeting water quality standards.”? Policies implementing this goal
include:10 '

o Identify and protect the functions of water recharge areas and provide incentives for
their conservation )

e Protect and use natural water systems in lieu of structural alternatives and restore
modified systems

* Establish minimum seasonal flows and levels for surface watercourses with primary
consideration given to the protection of natural resources, especially marine, estuarine,
and aquatic ecosystems

* Discourage the channelization, diversion, or damming of natural riverine systems

e Encourage the development of a strict floodplain management program by state and local

governments designed to preserve hydrologically significant wetlands and other natural
floodplain features

» Protect aquifers from depletion and contamination through appropriate regulatory
programs and through incentives

* Protect surface and groundwater quality and quantity in the state

* Eliminate the discharge of inadequately treated wastewater and stormwater runoff into
the waters of the state, and

7Ch. 186.007(8), F.S. The last revisions to the State Comprehensive Plan were in the 1990 legislative session.
The Third Environmental Land Management Study Commission considered changes to the form and
content of the State Comprehensive Plan, including recommendations for the adoption of a state vision,
of a new implementing plan, known as the Strategic Growth and Development Plan, in place of the
existing translational plans, and of processes for the regular review and update of the SCP. The
Commission reaffirmed the primacy of the SCP in the state’s planning and regulatory structure, but
recommended integration of the local planning experience and greater coordination with state agencies,
regional entities and local governments, consistent with the recommendations of this report.
Environmental Land Management Study Committee. Building Successful Communities. Final Report.
December 1992.

8See, eg., Ch. 186.002(2), F.S.

SCh. 187.201(8)a), FS.
10,
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e Reserve from use that water necessary to support essential non-withdrawal demands,
including navigation, recreation, and the protection of fish and wildlife.

Coastal and Marine Resources

The goal in this area is to “ensure that development and marine resource use and beach access
improvements in coastal areas do not endanger . . . important natural resources” and for access

and acquisition programs to be “consistent with sound environmental planning.”!! Policies-
implementing this goal include:12

e Accelerate public acquisition of coastal and beachfront land where necessary to protect
coastal and marine resources or to meet projected public demand

* Avoid the expenditure of state funds that subsidize development in high-hazard coastal
areas :

- Protect coastal resources, marine resources, and dune systems from the adverse effects of
- development

Encourage land and water uses that are compatible with the protection of sensitive
coastal resources

Protect and restore long-term productivity of marine fisheries habitat and other aquatic
resources

Avoid the exploration and development of mineral resources which threaten marine,
aquatic, and estuarine resources

Prohibit development and other activities that disturb coastal dune systems, and ensure
and promote the restoration of coastal dune systems that are damaged, and

¢  Give priority in marine development to water-dependent uses over other uses.

Natural Systems and Recreational Lands

The goal in this area is to “protect and acquire unique natural habitats and ecological systems

. . . and restore defraded natural systems to a functional condition.”’3 Relevant implementing
policies include:! : :

e Conserve forests, wetlands, fish, marine life, and wildlife to maintain their
environmental, economic, aesthetic, and recreational values

* Acquire, retain, manage, and inventory public lands to provide recreation, conservation,
and related public benefits

11Ch. 187.201(9)(a), FS.
12] d :

13Ch. 187.201(10)(a), F.S.
14] d ’



Prohibit the destruction of endangered spedés and protect their habitats

Establish an integrated regulatory program to assure the survival of endangered and
threatened species within the state

Promote the use of agricultural practices which are compatible with the protection of
wildlife and natural systems

- Encourage multiple use of forest resources, where appropriate, to provide for timber
production, recreation, wildlife habitat, watershed protection, erosion control, and
maintenance of water quality

Protect and restore the ecological functions of wetlands systems to ensure their long-term
environmental, economic, and recreational value

Promote restoration of the Everglades system and of the hydrological and ecological
functions of degraded or substantially disrupted surface waters

Develop and implement a comprehensive planning, management, and acquisition program '
to ensure the integrity of Florida's river systems, and

Emphasize the acquisition and maintenance of ecologically intact systems in all land and
water planning, management, and regulation.

Land Use

The overall emphasis of this goal is on preservation of natural resources and enhancing the
quality of life in the state. To further these ends, the goal is to direct development “to those
areas which have in place, or have agreements to provide, the land and water resources, fiscal
abilities, and service capacity to accommodate growth in an envu'onmentally acceptable
manner.”’> Implementing policies include:16

Develop a system of incentives and disincentives which encourage a separation of urban
and rural land uses while protecting water supplies, resource development, and fish and
wildlife habitats

Develop a system of intergovernmental negotiation for siting locally unpopular public
and private land uses which considers . . . the impact on . . . important natural resources
...[and]

Consider, in land use planning and regulation, the impact of land use on water quality and
quantity.

Plan Implementatién

Finally, a goal of the State Comprehensive Plan addresses the issue of plan implementation
and coordination. It provides that “[s]ystematic planning capabilities shall be integrated into

15Ch. 187.201(16)(a), F.S.
16&
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all levels of govemment in Florida, with particular emphasis on lmprovm% intergovernmental
coordination . . . “17 Implementing policies relevant to this project include:!

¢ Ensure that each agency's functional plan and management process is designed to achieve
the policies and goals of the state plan consistent with state law

Ensure the development of comprehensive regional policy plans and local plans that
implement and accurately reflect state goals and policies and that address problems,
issues, and conditions that are of particular concern in a region, and

Encourage the continual cooperation among communities which have a unique natural
area, irrespective of political boundaries, to bring the private and public sectors together

for establishing an orderly, environmentally, and economically sound plan for future
needs and growth.

State Water Policy

The State Water Policy is intended to clarify the water policy expressed in various statutes
and to provide guidance to local governments in the adoption of their comprehensive plans
pursuant to the GMA.! It states generally that the waters of the state are an important
resource that should be managed to conserve and protect natural resources and scenic beauty as

well as realize the full beneficial use of the resource.?? The general statements of policy
include:2!

reserve from reasonable beneficial use that water necessary to support essential non-

withdrawal demands, including navigation, recreation and the protection of fish and
wildlife

utilize, preserve, restore and enhance natural water management systems and discourage
: the channelization or other alteration of natural rivers, streams and lakes

protéct the water storage and water quality enhancement functions of wetlands,
floodplains, and aquifer recharge areas through acquisition, enforcement of laws, and the
application of land and water management practices which provide for compatible uses

mitigate adverse impacts resulting from prior alteration of natural hydrologlc patterns
and fluctuations in surface and groundwater levels

establish minimum flows and levels to protect water resources and the environmental
values associated with marine, estuarine, freshwater and wetlands ecology, and

» restore and protect the quality of ground and surface water by ensuring high quality
treatment for stormwater and wastewater.

17¢h. 187.201(25)a), FS.

de_,

19Rule 17-40.110(1), F.A.C. The State Water Policy also includes the water quality standards of Rules 17-3
and 17-302, and the SWIM rule, Rule 17-43. 17-40.120(1)-(3), F.A.C.

20Rule 17-40.110(2), FA.C.

Z1Rule 1740310, FA.C.

24
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Permits to use water must be subject to a reasonable beneficial use standard which considers the
effects of the use on the source of the water, such as water quality degradation and other harm
to the resource.2? Transport of water across District lines is subject to a public interest standard
which includes consideration of the major environmental impacts of the proposed transfer.?
The establishment of minimum flows and levels of waters is subject to considerations such as the
effects on estuarine resources, fish and wildlife habitats, aesthetic and scenic attributes and
water quality.24

Separate goals are established for surface water protection and management through DER,
District and local stormwater management programs:2

e protect, preserve and restore the quality, quantity, and environmental values of water
resources

* maintain, as much as practicable, the pre-development stormwater characteristics of
sites; reduce stream channel erosion, pollution, siltation, sedimentation and flooding;
reduce stormwater pollutant loadings to preserve or restore beneficial use; reduce loss of
freshwater resources by encouraging reuse of stormwater; enhance groundwater recharge;
maintain appropriate salinity regimes in estuaries; and handle stormwater management
on a watershed basis

¢ eliminate discharge of inadequately managed. stormwater, minimizing adverse impacts
on the resource

» reduce unacceptable pollutant loading from older stormwater management systems by
developing watershed management and stormwater master plans or District-wide or
basin specific rules,26 and

* such watershed master plans would not only prevent existing problems from becoming

worse, but would also improve water quality and preserve or restore the values of natural
systems.

The construction and operation of the facilities of the water management districts may not be
harmful to the water resources and must be consistent with DER and District objectives. Harm is
defined with reference to such factors as impact on water quality, fish and wildlife, and
natural systems.2? The State Water Policy is reviewed at least every four years.2

2ZRyle 17-40.401, F.AC.

BRule 17-40.402, F.A.C. The authority of DER to prescribe the procedures governing such transfers
through this rule has been upheld against a local government challenge as part of DER’s authority to
plan for the most beneficial use of the state’s water resources. Osceols County v. St. John's River Water
Management District, 486 So.2d 616 (Sth DCA 1986), affd, 504 So.2d 385 (1987).

24Rule 17-40.405(1), F.A.C.

ZRule 1740420(1)@He), FAC.

26Watershed management goals to reduce pollutant discharges must be developed by the Districts for
all watersheds in their boundaries, consistent with the NPDES program. Rule 17-40.420(4)(d), F.A.C. Goals
for SWIM water bodies with adopted SWIM plans must be developed by 1994, or as scheduled by EPA if
the water body receives stormwater discharges from systems required to obtain NPDES permits.

27Rule 17-40.420(3)(a)-(b). .

28Rule 17-40.601(1), FA.C. -



Table 3. Summary of Aquatic Preserve, SWIM, and Local Comprehensive Planning Programs.

Aquatic Preserves

SWIM

Local Comprehensive
Plans

Popular Name

Aquatic Preserve Act

SWIM Act

Growth Mgmt. Act

Must Be Consistent
With

State Compr. Plan
Florida Constitution

State Compr. Plan
Florida Constitution
State Water Policy

State Compr. Plan
Florida Constitution

Focus

land area

bodies and watershed

Unit of Planning Aquatic Preserve Water body Local Government
Lead Agency DNR WMD City or county
State Oversight DNR DER DCA
| Agency
Key Regional Entity | DNR district office WMD RPC
Florida Statutes Chapter 258, Part II Sections 373.451-4596 Chapter 163, Part 1l
Authority (ss. 258.35-258.46) {ss. 163.3161-3215)
Major Implementing | Chapter 18-20, F.A.C. Chapter 17-43, FA.C. Chapter 9J-5, FA.C.
Administrative Rule
Planning Criteria None Ch. 373.453(2) Ch. 163, Part Il
Rule 17-43 Rule 9J-5
Primary Statutory Preserve exceptional Protect and restore Plan for orderly future
Purpose state-owned submerged | surface water quality growth and
lands and associated development
waters - .
Primary Geographic | Designated submerged | Designated water- Individual city or county

Regulatory
Requirements

Yes. Activities within
preserves regulated by
Board of Trustees
(Governor and Cabinet).
Act limits transfer or
disposal of state-owned
lands in preserves,
permissible uses, and
improvements.

None, but SWIM plan
must contain programs
and policies

Local governments
must adopt land
development
regulations consistent
with and implementing
the plan.

Provisions for
Coordination

Requires coordination
in that title to preserves,
management power
over preserves &
respon-sibility for water
quality in preserves are
handled by different
agencies. DNR reviews

Requires coordination
with several listed
agencies in preparing
priority lists and SWIM
plans.

Review and comment
by listed agencies on

Requires intergovern-
mental coordination
element in local plan.
Requires consistency
among local plan
elements, between plan
& regs & with regional &
state plans. All state

and comments on SWIM plans. agencies must cooper-
dredge and fill ate with local govts. in
applications. plan preparation. State
agencies review &
comment on local plans
being evaluated by
DCA.
Key Planning Aquatic preserve man- | SWIM plan Local comprehensive
Document agement plan plan
Primary Coastal Dredge and fill Surface water quality, Land development and
Development Issue | practices, sale/lease of | stormwater runoff, and | population growth
submerged lands restoration
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Summary

Clearly, there are many state policies in place which provide the framework for the three
programs considered in this study, and by which proposed changes or enhanced coordination
may be measured. However, it is also clear that many of these goals and objectives may, if
pursued in isolation from the others, result in inconsistent and contradictory policies and
programs. The statutory policies driving the three programs considered in this project are
generally more narrow and thus more internally consistent, but there are similar concerns
regarding consistency and compatibility among the programs.

BRIEF DESCRIPTION OF THE THREE STATUTORY PROGRAMS®

The Growth Management Act

The Local Government Comprehensive Planning and Land Development Regulation Act,30
referred to herein as the Growth Management Act, establishes a scheme of state-mandated
comprehensive planning covering all planning activities of local, regional and state
governmental bodies. Each level of government is required to adopt a plan, meeting the
minimum criteria of the state’s implementing rules. Each local plan is required to be consistent
with the regional planning council’s comprehensive regional policy plan and the state
comprehensive plan. Local land development regulations and development orders are required
to be consistent with the local comprehensive plan. State agencies, such as the Department of
Natural Resources and the Department of Environmental Regulation, prepare agency functional
plans that must be consistent with the State Comprehensive Plan. Regional planning councils
must prepare comprehensive regional policy plans that are consistent with state goals and
tailored to the specific concerns of the eleven regions. Local governments must adopt
comprehensive plans consistent with the comprehensive regional policy plan and the State
Comprehensive Plan, and complying with the Growth Management Act and Rule 9J-5, Florida
Administrative Code, which provides the minimum criteria each local plan is required to
meet. Required elements of local comprehensive plans include a éonservation element and a
coastal management element for coastal areas. The conservation element provides for the
“conservation, use and protection of natura] resources in the area,”3! and assesses water needs
and sources.

The coastal management element sets forth “the policies that shall guide the local
government's decisions and program implementation.” Statutory objectives include:32

* Maintenance, restoration and enhancement of the overall quality of the coastal zone
environment, including, but not limited to, its amenities and aesthetic values

e Continued existence of viable populations of all species of wildlife and marine life

* The orderly and balanced utilization and preservation, consistent with sound
conservation principles, of all living and non-living coastal zone resources

» Avoidance of irreversible and irretrievable loss of coastal zone resources, and

29A summary of these programs is provided in Table 3.
30Ch, 163, part II, FS.

31Ch. 163.3177(6)(d), F.S.

32Ch. 1633177(6)g)F 5.
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* Ecological planning principles and assumptions to be used in the determination of
suitability and extent of permitted development.

The statute further provides that the Legislature's intent is to restrict development activities
where such activities would “damage or destroy coastal resources”.33

Other relevant elements include a future land use element® and an infrastructure element that
addresses issues such as sanitary sewer, drainage, and natural groundwater aquifer recharge.3®
After adopting the required plan, each local government must adopt land development
regulations that are “consistent with and implement” the plan.36 These regulations must,
among other things, provide for drainage and stormwater management and “ensure the
protection of environmentally sensitive lands designated in the comprehensive plan”.

The Surface Water Improvement and Management Act

The SWIM Act requires the five regional water management districts of Florida to plan for the
improvement and protection of their surface waters and to coordinate statewide research on the
causes and effects of surface water pollution.37 Districts must prepare a list of priority surface
waterbodies of regional or statewide significance most in need of either preservation or
restoration, including the priority waterbodies identified in the Act.38 The Act also creates the
SWIM Trust Fund, from which districts may receive grants for up to eighty (80) percent of
planning and land acquisition costs.3® Rule 17-43, Florida Administrative Code, implements the
SWIM Act. It describes the requirements and procedures for establishing the priority list,
obtaining Trust Fund monies, and preparing the SWIM plans.

The Aquatic Preserve Act

As early as 1969, the legislature established individual aquatic preserves. The state's
obligation to manage sovereignty submerged lands in the public interest proved insufficient in
protecting the most exceptional waterbodies of Florida. As a result, as early as 1969, the
legislature established individual aquatic preserves. Many waterbodies located in regions of
increasing urbanization, often subjected in the past to extensive dredge and fill for development,
exploratory oil well drilling, shell and sand mining, E)ollution, and drainage for mosquito
control were candidates for designation as preserves.*” Concern over these problems motivated
the passage, in 1975, of the Florida Aquatic Preserve Act. This Act incorporated earlier
designated preserves and provided for the designation of new preserves.4! As of 1992, forty-two

B, 163.3178(1), FS.

34Ch. 163.3177(6)a), FS.

35Ch. 163.3177(6)(c), FS.

36Ch. 163.3202(1), FS.
' 37Ch. 373.451(6) and (), FS.

38Ch. 373.453(1), FS.

39Ch. 373.451(8) and .453(4), F.S.

40Christie, Donna R. Florida Coastal Law and Policy: Cases and Readings. Sea Grant Project Number IR-
83-5. Florida State University College of Law. 1985,

41The Biscayne Bay Aquatic Preserve was separately established in 1974 and has a separate set of
management rules at Rule 18-18, F.A.C. In the event of conflict between the general act and the specific
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preserves have been designated, mostly in coastal areas.® The intent of this Act is to preserve
those state-owned submerged lands that have "excegtional biological, aesthetic and scientific
value” forever “for the benefit of future generations.”*> The Act provides a procedure for
establishing aquatic preserves, and places limits on the transfer or development of lands so-
designated. It also provides a procedure for establishing rules and regulations governing all
human activity within preserves.#

NATURE OF THE PROBLEM ADDRESSED BY THE THREE PROGRAMS

The earliest of the three programs is the Aquatic Preserve program. It was motivated by
concern over the possible degradation of exceptional waterbodies. It does not regulate privately
owned lands or waters, although the condition of such lands and waters certainly affects the
quality of the sovereignty submerged lands. Rather, it is a set of principles to guide the Board
of Trustees of the Internal Improvement Fund in managing the state's property while
accommodating public, water-dependent uses. The statutory goal is to ensure the preservation of
existing waterbodies of exceptional value forever.

In contrast, the SWIM Act is concerned with improving the quality of all of the surface waters
of Florida, whatever their ownership. The Legislature identified specific and immediate
problems, such as the fact that the water quality of many of the “surface waters of the state”
were in danger of becoming or were already degraded. The natural systems associated with the
waters were being altered so that the waters no longer performed their normal functions, such as
providing the people of Florida with aesthetic and recreational pleasure; providing habitat
for native plants, fish and wildlife; ensuring a safe drinking water supply; and attracting
visitors and other economic benefits to the state.4>

The Legislature also found that declining water quality was detrimental to the rights of the
public to enjoy state-owned waters, and that it was the duty of the state to enhance the
environmental and scenic values of such waters.# Factors contributing to the decline in the
ecological, aesthetic, recreational and economic value of the waters were identified as point
and non-point source pollution and the destruction of natural systems, which normally purify
the surface waters and provide habitats.’ Finally, the Legislature found in enacting the
SWIM program that these water problems could be corrected and prevented through surface
water improvement and management programs planned, designed and implemented by the
water management districts and local governments.4® The SWIM act takes a larger view than
the Aquatic Preserve Act, and thus has the potential to address more of the activities and
conditions that affect the viability and quality of a waterbody.

In Ch. 163, the Legislature expressed an intent that local government comprehensive plans
restrict development activities where these activities would destroy or damage coastal
resources as well as protect human life and limit public expenditures in areas that are subject to

Biscayne Bay rules, the stronger provision prevails. Ch. 258.39(27), F.S. Rule 18-18 regulates privately
owned submerged lands, unlike the general Act.

420, 258.35 -394 and 258.40 -46, FS.

43Ch. 258.36, F S.

44Ch, 25843, F S.

45¢ch. 373.451(2), FS.

46Ch. 373.451(3), FS.

47Ch. 373.451(4), FS.

48Ch. 373.451(5), F.S.
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destruction by natural disaster.*’ This section is unique in that the Legislature failed to express
such explicit policies regarding the many other elements of comprehensive plans required in

- Chapter 163. Moreover, coastal elements are subject to an additional consistency requirement:
that they be consistent with coastal resource plans prepared and adopted pursuant to general or
special law.30 '

The Legislature made no specific findings in adopting the bill containing the bulk of the GMA.
However, in a separate bill requiring the local comprehensive plans to include a groundwater
aquifer recharge element, the Legislature found that:

* the protection and management of the freshwater resources of the state is of the utmost
importance to the health, economy and welfare of Florida's citizens.?!

The Growth Management Act was designed to address a broad range of problems facing Florida,
only one of which is natural resource protection. It replaced the former zoning enabling act with
a recognition of the broad land use planning and development regulation powers of all local
governments under the Florida Constitution.>2 The Legislature found the Growth Management
Act necessary for local governments to preserve and enhance present advantages; encourage the
most appropriate use of land, water and resources, consistent with the public interest; overcome
present handicaps; and deal effectively with future problems that may result from the use and
development of land within their jurisdictions.>3 It required local planning and regulation to:
further a larger agenda, supplied by regional and state plans; be consistent with each other;
and meet uniform minimum criteria for data, analysis and scope established by the Act and its
implementing rule, 9J-5.

GOALS AND INTENT OF THE THREE PROGRAMS
The Growth Management Act

The stated purpose of this Act is to strengthen the existing roles, processes and powers of local
governments in the establishment and implementation of comprehensive planning programs to
guide and control future development.> The Act also states that future public and private
development may be permitted only if it is in conformity with comprehensive plans adopted
under the Act.55 This provision has been interpreted to create a legal duty in local governments
to permit only conforming development, similar to the local governmental duty to pass
ordinances that are reasonable.5

The Legislature stated that the implementation of the Act constituted the minimum
requirements necessary to achieve the above-stated purposes; to protect human, environmental,
social, and economic resources; and to maintain, through orderly growth and development, the
character and stability of present and future land use and development in Florida.”/ Finally,

49Ch. 163.31781), F.S.

50Ch. 163.3178(2), F.S.

51preamble, Law 85-42, Laws of Florida.

52Ch.163.3161(8), F.S.

53¢ch, 163.3161(3), FS.

54Ch. 163.3161(2), E.S.

55Ch. 163.3161(5), F.S.

56Citizens Growth Management Coalition of West Palm Beach, Inc. v. City of West Palm Beach, 450
So.2d 204 (1984).

57Ch. 163.3161(7), F.S.
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the Act was intended to encourage and assure (i) cooperation between and among municipalities
and counties, and (ii) coordination of planning and development activities of units of local

government with the planning activities of regional planning agencies and state government, as
allowed by law.58

The SWIM Act

The SWIM Act established two programs to restore and manage surface waters. First, each
water management district must develop plans and programs to manage and improve its surface
waters.>? Second, the Department of Environmental Regulation must conduct or coordinate
statewide research aimed at improving the understanding of the causes and effects of surface
water pollution and the destruction of natural systems, to provide a better basis for the required
plans and programs.®0

The Aquatic Preserve Act

The legislative intent of this act was to set aside, forever for the benefit of future generations

any state-owned submerged lands with exceptional biological, aesthetic, and scientific value
as sanctuaries.6!

Comparison

The Growth Management Act (GMA) is intended to control many of the activities that cause
the water quality problems identified by the Legislature in the SWIM Act, such as
development, which increases point and non-point source pollution and displaces or destroys
natural systems for water purification. The GMA's thrust is to accommodate such development
so long as it is consistent with the planning scheme, which in turn is consistent with the State
Comprehensive Plan. Thus, the effectiveness of the GMA is almost entirely dependent on the
quality of each of the various state, regional and local comprehensive plans it authorizes, and
cannot readily be assessed in isolation. Similarly, activities may proceed in areas subject to the
SWIM Act and the Aquatic Preserve Act, so long as they conform to the principles of the SWIM
or the Aquatic Preserve statutes, rules and plans, respectively. The emphasis on preservation is
strongest in the intent of the Aquatic Preserve Act but, as discussed below, the implementing
regulations allow many activities to proceed within the preserves. The most obvious difference
between the intent of the GMA and the intent of the two other programs is that the GMA
balances a far greater range of competing goals and objectives against the preservation and
restoration of surface water quality.

38Ch. 163.3161(4), FS.

39Ch. 373.451(6), ES.

60Ch. 373.451(7), F.S. Note, however, that the Legislature has never appropriated money to DER to
implement the SWIM program. According to DER staff, one result is that this particular provision has not
been implemented.

61Ch, 258.36, F S.
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SCOPE OF PROGRAMS
The Growth Management Act -

The units of planning under the Growth Management Act most relevant to individual
waterbodies are the regional planning council and the local government (whether county or
municipality). They must meet the requirements of the Act for all of their jurisdiction.®
Charter counties have the option of adopting county-wide planning for the incorporated areas
as well as the unincorporated county, thus creating an intermediate planning unit between the
region and local government.83 Only a few counties have implemented this option.

Regarding special districts, the Legislature enacted the Uniform Special District ,
Accountability Act of 1989 to provide in one chapter for the definition, creation and operation
of special districts. As part of this act, the Legislature expressed its intent to improve
communication and coordination between special districts and other local entities regarding
local government comprehensive planning.% The act also established that the policy of the
state is that independent special districts (as defined in the act) exercise their powers in
compliance with all applicable governmental comprehensive planning laws, rules and
regulations.$® Finally, the Legislature recognized in a finding of fact that growth and
development issues transcend the boundaries and responsibilities of individual units of local
government, and that the actions of one unit of government will affect other units of
government.%

The focus of the act is upon general reporting and informational requirements, especially with
regard to financial disclosure and the construction, expansion or major alteration of capital
facilities. One of the reporting requirements provides an opportunity for coordination of policy
regarding public facilities that may affect coastal waterbodies. Beginning in March of 1991,
independent special districts must submit annual public facility reports to the local general
purpose governments in which they are located, which describes their existing facilities and
plans for changes or additions to these facilities for at least the next five years.57 The report
also must address existing and projected capacity and demand statistics relevant to these
facilities. The act further explicitly provides that local governments may rely upon these
annual reports in the preparation of their comprehensive plans pursuant to the GMA.

The act goes beyond procedural reform in that it requires that all construction, expansion, or
major alterations® to public facilities by special districts be consistent with the applicable
local comprehensive plan.9 However, this requirement is severely limited in that the act
specifically rejects the local government’s ability to require through its comprehensive plan
that independent special districts construct, expand, or alter facilities.”’0 The local plan may

€Ch. 1633171(1), FS.
63Ch. 163.3171(2) and 163.3174(1)(b), F.S. The provisions of the charter control on this point.
64Ch. 189.402(2)(c), FS.
65Ch. 189.402(9)®), F.S.
66Ch. 189.402(8)(a), FS. .
67Ch. 189.415(2)(a)(e), F.S. Deepwater ports may submit their comprehensive master plans prepared
pursuant to Ch. 163.3178(2)(k), F.S., and all other ports are required to submit these annual reports.
68Defined in the act as those alterations affecting the quantity or quality of the level of service for that
facility. Ch. 189.4155(1), F.5.
69Ch. 189.4155(1), F.S. Water management districts and regional water supply authorities are specifically
excluded from this requirement. Ch. 189.4155(3), F.S. However, the act requires water management
districts to provide technical assistance to loca governments in their development of local comprehensive
golznhelemmts to water resource issues. Ch. 189.4156, F.S.

. 189.4155(1)(a), FS.
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impose such requirements on dependent special districts, but only to the extent that the
requirements do not impair any covenants or agreements related to bonds issued by that
district.”! Moreover, if either type of special district possesses a development order for a public
facility project, this section may not be used to limit or modify the district’s rights under the
development order.” Finally, the Legislature provided that this section was not intended to
alter the respective rights of local governments and special districts to provide facilities or
services in a given geographical area or to affect the extent of the local police power or
requirements under Ch. 163.7

The SWIM Act

The unit of planning in this program is the priority waterbody. The statute and rule provide
qualitative criteria by which such waterbodies are designated, including several measures of
water quality, biological condition, and threats to recreational uses and to the public water
supplies.”4 No physical or geographic area criteria are addressed.

The Aquatic Preserve Act

An Aquatic Preserve is defined as an “exceptional area of submerged lands and its associated
waters set aside for being maintained essentially in its natural or existing state.”7> Preserves
are classified into three types, of primarily biological, aesthetic or scientific value.”® Aquatic
Preserves may include only lands or water bottoms owned by the state.

Privately owned lands or waters and lands or waters owned by other governmental agencies
may be included in preserves by the agreement of the private owner or the governmental
agency.”’ This agreement must include a lease of at least ten years duration, at a rental of no
more than one dollar per year,”8, e.g., Cockroach Bay (Port Authority land). The Board of
Trustees may terminate any lease if that would be in the best interests of the Aquatic Preserve
system, and may provide for the management of such lands.” Thé Act exempts two categories of
property: (i) publicly owned and maintained navigation channels and similar public works

71Ch, 189.4155(1)(b), F.S.

72Ch. 189.4155(2), F.S.

73Ch. 189.4155(4), F.S.

74Ch. 373.453(1)(b), F.S. and Rule 17-43.030(1), F.A.C.
75Ch. 258.37(1), F.S. The "essentially natural condition” is defined as those functions which support the
continued existence or encourage the restoration of the diverse population of indigenous life forms and
habitats to the extent they existed prior to the significant development adjacent to and within the
;mewe. Rule 18-20.003(14).

6Ch. 258.37(2)-(4), F.S. "Aesthetic value” is defined as scenic characteristics or amenities of the preserve
in its essentially natural state or condition, or the maintenance thereof. Rule 18-20.003(3), F.A.C.
"Biological value” is defined as the preservation and promotion of indigenous life forms and habitats, with
a representative list included. Id. at (7). "Scientific value” is defined as the preservation and promotion of
certain qualities or features which have scientific significance. Id. at (36).
77Ch. 258.40(1) and Rule 18-20.008(1)-2), F.A.C.
78Rule 18-20.008(3), F.A.C. -
75Rule 18-20.008(3)(b), F.A.C.
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designed to enhance navigation or commerce,®® and (ii) lands lost by avulsion or artificially’
induced erosion.5!

The Act further provides that it may not infringe upon the traditional riparian rights of
property owners adjacent to or within the preserves. It recognizes that improvements for access,
mosquito control, shore protection, public utility, surface water drainage, oil and gas
transportation, and other purposes may be allowed within preserves.82 The Aquatic Preserve
Act is explicitly made subject to the provisions of the Electrical Power Plant Siting Act, which
establishes the process for %gplication and review of power projects by the Department of
Environmental Regulation.

Comparison

The scope of each of these three programs is different, both geographically and in terms of
what is regulated or addressed by each program. The GMA requirements apply to all local
governments, while the other two programs come into play only in designated areas. The GMA
is defined exclusively by political jurisdictional boundaries, while the SWIM and Aquatic
Preserve programs are defined by the boundaries of the resource. However, the definition of the
resource is far narrower in the Aquatic Preserve program than in the SWIM program. The
SWIM plans are based on a watershed-level unit of analysis, the unit most likely to take into
account all of the factors affecting a single waterbody.

PLANNING REQUIREMENTS
The Growth Management Act

First, each local government must establish a local planning agency that is responsible for
develc;?ing a recommended plan and set of land development regulations for the local governing
body.* Generally, the plans must: be internally consistent among the various elements; further
the goals and objectives of the State Comprehensive Plan and the region's comprehensive
policy plan; comply with the statute and with Rule 9J-5; identify mechanisms for
implementation including measurable objectives, policies, programs and activities; and ensure
intergovernmental coordination with other local governments, the regional planning council,
the regional water management districts, and state and federal agencies as needed.®3

Rule 9]-5 establishes in detail the requirements for local plan content.6 As an example, the
conservation element must inventory specific natural resources, including rivers, bays, lakes,
wetlands, estuarine marshes, fisheries, and marine habitats.8? It must identify the existing

80Ch. 258 40(2), F.S.

81Ch. 258.403), FS.

82ch. 25844, FS.

83Ch. 25845, F.S. The Electrical Power Plant Siting Act is codified at Ch. 403.501 through 403.518, F.S.
84ch. 1633174, FS.

85¢h. 163.3177(9), F.S.

. 86gee above at Brief Description for statutory provisions re: coastal management, conservation and
infrastructure elements.

87Rule 9J-5.013(1)(a), F.AC.
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uses, known pollution problems, and potential for conservation, use, or protection.88 The goals of
the element must establish the long-term end toward which the conservation programs and
activities are ultimately directed.8? The objectives must address the requirements discussed
above in the Brief Description, as well as conserve, appropriately use, and protect (i) the
quality and quantity of current and projected water sources and waters that flow into estuarine

or oceanic waters; and (ii) fisheries, wildlife, wildlife habitat, and marine habitat, among
other things.%¢

Conservation policies must include implementation activities addressing topics including:?!

e protection of water quality by restriction of activities known to adversely affect quantity
and quality of identified water sources including existing cones of influence, water
recharge areas and waterwells

* restriction of activities known to adversely affect the survival of endangered and
threatened wildlife

e protection and conservation of the natural functions of existing soils, fisheries, wildlife
habitats, rivers, bays, lakes, floodplains, harbors, wetlands including estuarine marshes,
freshwater beaches and shores, and marine habitats

s protection of existing natural reservations identified in the recreation and open space
element

continuing cooperation with adjacent local governments to conserve, appropriately use, or
protect unique vegetative communities located within more than one jurisdiction, and

* designation of environmentally sensitive lands for protection based on locally determined
criteria which further the goals and objectives of the conservation element.

The coastal management element must include extensive data and analysis. It must inventory
existing land uses, with identification of the need for development sites for water-dependent
uses and the location of existing water-dependent uses.2 The effect of the plan’s future land
uses on natural resources in the coastal region must be estimated.”® An inventory of estuarine
pollution conditions and actions needed to maintain estuaries, taking into account the
development and facilities proposed in the other elements of the plan, and of existing programs
which may be used to maintain or increase estuarine quality is required.? Inventories of beach
and shore systems, public beach or shore access facilities, and existing infrastructure are also
required.? Finally, extensive data and analysis regarding natural disaster planning, including
the designation of a coastal high-hazard area, are required.* This is important to natural
resource protection because of the damage to the resources inflicted by buildings, roads and
bridges breaking up during a severe storm. For example, the normal drainage patterns of
southern Dade County canals were severely disrupted in 1992 by Hurricane Andrew. Debris,

88Rule 9)-5.013(1)(b), FAC.

89Rule 9J-5.013(2)(a), F.AC.

Rule 9J-5.013(2)(b), F.A.C.

91Rule 9J-5.013(2)(c), F.AC.

92Ch. 163.3178(2)(a) and (g); Rule 9J-5.012(2)(a), F.A.C.
93Ch. 163.3178(2)(b); Rule 9J-5.012(2)(b), F.A.C.

MCh. 163.3178(2)(c); Rule 9)-5.012(2)(d), F.A.C.

95Ch. 163.3178(2)Xe) and (g); Rule 9J-5.012Q2)(f)-(h), F.A.C.
96Ch. 163.3178(2Xd), () and (; Rule 9J-5.012(2)(e), F.A.C.
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especially from vegetation lining the banks of these canals, impeded water flow and increased
the amount of sediment in the water.

The goal statement of the coastal management element must reflect the statutory intent that
the plan restrict development activities that would damage or destroy coastal resources, and
protect human life and limit public expenditures in areas subject to natural hazards.%”
Objectives must address subjects such as:%

protect, conserve or enhance remaining coastal wetlands, living marine resources, coastal
barriers, and wildlife habitat ‘

maintain or improve estuarine environmental quality

provide criteria or standards for prioritizing shoreline uses, giving priority to water-
dependent uses

protect beaches or dunes, establish construction standards which minimize the impacts of
man-made structures on beach or dune systems, and restore altered beaches or dunes

limit public expenditures that subsidize development permitted in coastal high-hazard
areas except for restoration or enhancement of natural resources, and

direct population concentrations away from known or predicted coastal high-hazard
areas.

Policies must identify regulatory and management techniques for:%

limiting the specific and cumulative impacts of development or redevelopment upon

wetlands, water quality, water quantity, wildlife habitat, living marine resources, and
beach and dune systems

restoration or enhancement of disturbed or degraded natural resources including beaches

and dunes, estuaries, wetlands, and drainage systems, and programs to mitigate future
disruptions

general hazard mitigation and identification of coastal high-hazard areas
establishing priorities and performance standards for shoreline land uses and

developments, and criteria for marina siting that address: existing protective status or

ownership, protection of water quality, water depth, environmental disruptions and
mitigation actions, among others

the orderly development of deepwater ports if applicable®

protecting estuaries that are within the jurisdiction of more than one local government,
including methods for coordinating with other local governments to ensure adequate sites

97Ch. 163.3178(1); Rule 9J-5.012(3)X(a), F.AC.

98Rule 9J-5.012(3)b), F.AC.

PRule 9)-5.012(3)(c), FAL.

100 5cal governments over a certain population threshold must include a separate port element, if
applicable. Ch. 163.3177(7)(b), F.S. and Rule 9}-5.009, F.A.C. Deepwater ports must prepare a port master
plan meeting the requirements of Rule 9J-5.012(4), F.A.C.
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for water-dependent uses, prevent estuarine pollution, control surface water runoff,
protect living marine resources, among other things, and

* demonstrating how the local government will coordinate with existing resource protection
plans such as resource planning and management plans, aquatic preserve management
plans, and estuarine sanctuary plans.

All development must be consistent with the local comprehensive plans, as must the local
development regulations.!01 The strictness of the interpretation of consistency has varied

among Florida's District Courts of Appeal, and the subject has not been settled by the Florida
Supreme Court.!®2 ‘

The SWIM Act
Identification of Priority Waterbodies

Each water management district, in cooperation with several state agencies and the local
governments within its jurisdiction, is required to prepare and maintain a list of priority
waterbodies, ranked by their regional or statewide significance.!® The list must be reviewed
and updated every three years; the first lists were adopted in 1987.

Criteria for selection and ranking are detailed in Rule 17-43:10
¢ The degree to which state water quality standards are violated, as determined by the
following factors: :
pollution loading from point and non-point sources and extent to which uses are

impaired

2. Whether waterbody can reasonably be expected to meet or maintain water quality
standards without actions to control pollution sources, and

3. Nature and extent of pollution sources which contribute to violation of standards.
e The nature and extent of conditions that adversely affect the waterbody, including:
1. Nutrient balance

2. Trophic state

101Ch. 163.3194, F.S. Consistency is defined generally as “compatible with and furthers;” more specific
definitions are given at 163.3194(3)-(4).

102p0r example, in Machado v. Musgrove, 519 S0.2d 629 (3d DCA 1987), the Third District held that
rezonings that were inconsistent with the plan were subject to strict scrutiny. In Southwest Ranches
Homeowners Ass'n, Inc. v. Broward County, 502 So.2d 931 (4th DCA 1987), rev. denied, 511 So.2d 999, the
Fourth District chose not to adopt a strict scrutiny rule.
103Ch, 373.453(1)(a), F.S. The state agencies inciude the Department of Environmental Regulation, the
Department of Agriculture and Consumer Services, the Department of Community Affairs, the Game
and Freshwater Fish Commission, and the Department of Natural Resources.

104Rule 17-43.030(1)(a)(g), F.A.C.
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3. Existence of or need for continuous aquatic weed control
4. Biological condition

5. Physical condition, and

6. Reduced fish and wildlife values.

* Threats to water supplies for agriculture and urban uses, and to public recreational
opportunities, as measured by two factors:

1. Whether uses of waterbody are impaired, including whether waterbody does not
meet state water quality standards or can meet them only with control programs, and

2. Whether conditions intermittently or frequently prevent a beneficial use.

Threats to or need for long-term protection of exceptional or outstanding waterbodies
currently in good condition

The extent to which plans, ordinances, and policies of local governmental units with

jurisdiction over the waterbody are consistent with the water management district's
protection or restoration efforts

The feasibility of monitoring the success of restoration or protection efforts in the
waterbody, and

The economic and environmental feasibility of accomplishing the restoration or
protection goals. :

The SWIM Act itself lists specific waterbodies deemed by the Legislature to be 05priority
waterbodies. This list includes all of the waterbodies examined in this study.!

The water management district priority lists must be approved by the Department of
Environmental Regulation (DER), which must establish a uniform format for SWIM plans and a
schedule for reviewing and updating the plans.1% Lists and supporting documentation must be
submitted to DER for approval, and reviewed and updated at least every three years.107

Content of SWIM Plans

Each water management district must prepare a SWIM plan for each waterbody on the prion(')?r
list, in cooperation with the same state agencies and local governments as the priority lists.}

The %ans must include a list of components, and may include others. The required components
are:

o A description of the waterbody system, historical and current uses, hydrology, and the
history of the conditions leading to the need for restoration or protection

105CHh, 373.453(1)(c). See also Rule 1743.100, Table 1, F.A.C.
106ch, 373.453(2), FS. '

107Rule 17-43.030(2) and (4), F.A.C.

108Cy,, 373.453(2), FS.

109¢h. 373.453(2)(a)(j) and Rule 17-43.035(1)(a)-(k), F.A.C.
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* An identification of all governmental units that have jurisdiction over the waterbody
and its drainage basin within the approved SWIM plan area, including local, regional,
state and federal units

* A description of the land uses within the drainage basin of the approved plan area and
the land uses around important tributaries, point and non-point sources of pollution, and
permitted discharge activities

¢ A list of owners of point and non-point sources of pollution discharged into each
waterbody and tributary thereto, that adversely affect the public interest

e A separate list of sources that are operating without a permit, operating with a

temporary operating permit, or presently violating effluent limits or water quality
standards

* Recommendations and schedules for bringing all sources into compliance with state
standards, when not contrary to the public interest

* A description of strategies or potential strategies to restore or protect the waterbody to
Class Il or better

* A listing of studies that are being or have been prepared for the waterbody
¢ Alist and current status of active restoration or protection projects for the waterbody

» A description of research and feasibility studies to be performed to determine strategies
to restore or protect the waterbody

* A description of measures needed to manage and maintain the waterbody once restored,
and to prevent future degradation

® A schedule for restoration and protection of the waterbody, and
* Anestimate of funding necessary to carry out restoration or protection strategies.

The water management districts are also responsible for planning and coordinating restoration
and protection strategies for priority waterbodies. Water management districts are given the

authority to contract with other governmental agencies or private entities for all or portions of
the SWIM plans.110

DER reviews the SWIM plans to determine (1) whether the costs described in the plan are
reasonable estimates of actual costs, (2) the likelihood that the plan will significantly
improve or protect water quality and associated natural resources, and (3) whether the plan
activities can be funded based on the available revenues of the SWIM Trust Fund, or other
funding proposed by DER, the district, or local governments.!!! If DER makes a negative -
determination as to these criteria, then it must recommend modifications or additions to the
plan to address these problems.!12

110¢h_ 373.453(6), F.S.
M1ch, 373.455(2)(a), FS.
112Ch, 373.455(2)(b), F S.
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DER also has the exclusive authority to determine whether the plan is consistent with the
State Comprehensive Plan and the State Water Policy.113 If DER finds the plan inconsistent, it
must recommend changes to the governing board of the relevant water management district.
However, the governing board may choose to adopt the plan without making the recommended
changes, if it states the reasons for doing s0.114 Substantially revised plans must also be

submitted for consistency review if they significantly impact the completion of any portion of
the adopted plan or add new plan strategies.}13 :

The Aquatic Preserve Act

The majority of Aquatic Preserves were designated prior to the passage of the Aquatic Preserve
Act. The Act provides for an alternative method of establishing preserves. The Board of
Trustees of the Internal Improvement Fund may establish Aquatic Preserves by a resolution
describing the area, designating the type of preserve, stating generally what is sought to be
preserved, and clearly establishing management responsibilities for the area, subject to
confirmation of the Legislature.116 The resolution must also require the development of a
natural resource inventory and management plan for the new preserve,117 and is recorded in
local land records.11 If the property falls into one of the two categories of exemptions discussed
above!l9, the resolution must also include the required agreement with the owner. Preserve
designation may not be withdrawn except by act of the Legislature.

The Division of State Lands of the Department of Natural Resources is responsible for the
development of a resource inventory and management plan for each preserve.}20 Management

. plans have been developed for thirty-nine of the forty-two Aquatic Preserves, using Coastal
Zone Management grants.!2! Plans are implemented by DNR rules and onsite management, and

by coordination with other agencies regarding review of permit applications and coastal
development planning,.

Comparison

The statutory and rule requirements for local comprehensive plans and for SWIM plans are
quite detailed. In contrast, the Aquatic Preserve statute and rule merely authorize the
preparation of plans, without specifying what is required of these plans. Both the SWIM and
local comprehensive plan provisions are concerned with intergovernmental coordination. DNR,
as manager of aquatic preserves, coordinates with DER whenever a proposed activity within a
preserve requires a DER permit. It uses the information DER collects, through the permit
application and the biological survey, in drafting its recommendations to the Board of Trustees

113Ch. 373.456(2), F.S. and Rule 17-43.035(4), F.A.C. However, DCA reviews and comments on SWIM plans

regarding their impact on Areas of Critical State Concern and the State Comprehensive Plan, as
discussed below. Ch. 373.455(6), F.S.

14ch. 373.456(5), FS.

115Rule 17-43.035(6), F.A.C.

116Ch, 258.41(3), F:S. and Rule 18-20.009(3), F.A.C.

117Ryle 18-20.009(3), F.A.C.

118ch. 258.41(7), FS.

119Px-1vately owned lands and lands owned by other governmental entities.

120Rule 18-20.013(1), F.A.C.

121Ryle 18-20.013, F.A.C., directs the Division of State Lands of DNR to develop resource inventory and
management plans for each preserve, either itself or through agreements with other entities.
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regarding whether the activity should be allowed.122 However, coordination in planning for
preserves is specified by Chapter 258 or Rule 18-20.12 Generally, the Aquatic Preserve
scheme's emphasis is on regulations rather than plans.

REGULATORY REQUIREMENTS

The Growth Management Act

Under the GMA, local governments must adopt land development regulations consistent with
and implementing the plan. These land development regulations at a minimum must provide for
the regulation of areas subject to seasonal and periodic flooding and provide for drainage and
stormwater management, and the protection of environmentally sensitive lands designated in
the plan, among other things.124

The SWIM Act

The SWIM plans must contain programs and policies to achieve the purposes of the SWIM
program, but no separate provision is made for regulation of development.

The Aquatic Preserve Act

The Bureau of Submerged Lands and Preserves, Division of State Lands, provides staff
management of the Aquatic Preserves on behalf of the Board of Trustees. The Act places limits
upon the transfer or disposal of state-owned lands in the preserve, permissible uses and
improvements. All transfers are subject to a public interest standard.12> The statutes specify
standards for some uses such as aquaculture, which is presumed to be in the public interest if
located on or within six inches above the substrate, and limited to areas which will not destroy
grassbeds, natural flows of water, or other natural values the preserve program is intended to
protect.126 The Board of Trustees also may not approve the relocation of bulkhead lines
waterward of the mean high water line except when public road and bridge construction projects
show that such relocation is not contrary to the public interest and there is no reasonable
alternative.12” The Board may accept gifts of property interests in lands within or near
preserves to maintain or enhance the quality and utility of the preserve, 128 and may exchange
lands if the exchange meets a similar public benefit test.12

122Ryle 18-20.016, FA.C.
123Ryle 18-20.013, FA.C.
12401, 163.3202(2)(a)-(h).

15pyblic interest” is defined as demonstrable environmental, social and economic benefits which would
accrue to the public at large as a result of a proposed action, and which would clearly exceed all
demonstrable environmental, social, and economic costs of the proposed action. In determining the
public interest, the Board of Trustees must consider the ultimate project and purpose to be served by the
transfer, activity, use, etc. Rule 18-20.003(25), F.A.C.

126C},, 258.42(1), F.S. and Rule 18-20.004(1)(b), F.A.C.

127¢h, 258.42(2), FS.

128Rule 18-20011, FA.C.

129Rule 18-20.010(1)-(2), FA.C.
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The Act's implementing rules regulate activities within preserves;130 in evaluating
applications for activities within the preserves, DNR is required by rule to consider the

cumulative impacts of any activity upon the entire preserve's natural system.!3! As part of this
evaluation, DNR considers:132

¢ the number and extent of similar human actions within the preserve that may
cumulatively affect the preserve, including those actions taken prior to the Act

» similar activities within the preserve that are currently under DNR consideration

» direct and indirect effects upon the preserve and adjacent preserves that may be
reasonably expected to result from the activity

the extent to which the activity is consistent with the preserve management plan, if
developed

e the extent to which the activity is permissible within the preserve under local
comprehensive plans and other local, state and federal plans

e the extent to which the loss of beneficial hydrologic and biologic functions would
adversely impact the quality!33 or utility!34 of the preserve, and

¢ the extent to which mitigation may compensate for adverse impacts.
Dredging and filling is proscribed by the Act, but is allowed for the following purposes:13%

e the minimum necessary for public navigation projects136

¢ the minimum necessary to create and maintain marinas, piers, docks, and related
navigation channels

¢ alteration of physical conditions, which in the opinion of the Board of Trustees, is
necessary to enhance the quality or utility of the preserve‘or the public health, and
which are consistent with the Act

¢ maintenance dredging for existing navigation channels

s installation or maintenance of approved navigation aids

130preserves are also subject to the requirements of the general rule regarding sovereignty submerged
lands, Rule 18-21. The provisions of 18-20 are supplemental to this basic rule. Rule 18-20.004, F.A.C.
131Rule 18-20.006, FA.C.

132Rule 18-20.006(1)-(7), F.A.C.

133"(2uality of the preserve” is defined as the degree of biological, aesthetic and scientific values of the
Ppreserve necessary for present and future enjoyment of the preserve in an essentially natural condition.
Rule 18-20.003(29), F.A.C.

1344y tlity of the preserve” is defined as fitness of the preserve for the present and future enjoyment of its
biological, aesthetic and scientific values, in an essentially natural condition. Rule 18-20.003(41), F.A.C.
135Ch, 258.42(3)a), FS. and Rule 18-20.004(1)(d)~(¢), F.A.C.

136The Act defines public navigation projects as projects primarily for navigation purposes, authorized
and funded by the U.S. Congress or by port authorities defined in Ch. 315.02(2). This definition excludes
inlet districts. In an administrative hearing, this exclusion was held valid, as rationally related to the

statute’s intent to minimize dredging. Jupiter Inlet District v. Department of Natural Resources, DOAH
86-2751R, 9 FALR 4047 (1987).

42

-' _\
\
c - -

. - . A
2 ¥



* creation or maintenance of a shore protection structure
e reasonable improvements necessary for public utility installation and or expansion

e installation and maintenance of oil and gas transportation facilities, if propérly marked
with marine aids to navigation.

Dredging seaward of bulkhead lines to provide fill to areas landward of the line is prohibited,
as is the drilling of oil or gas wells.}37 However, the Act allows the lease of oil and gas rights
and exploratory drilling from outside the preserve if the Board of Trustees approves. The only

excavation of minerals allowed within a preserve is the DNR-approved dredging of dead
oyster shells.138

The erection of structures within preserves is also limited. The Board of Trustees may
approve:139

private residential docks for reasonable access of riparian owners;
» private residential multi-slip docks, if within a reasonable distance of a publicly
maintained navigation channel or other channel adequate to accommodate the

watercraft for which the dock is designed without adversely affecting marine
resources; !4

commercial docking facilities shown to be consistent with the use or management criteria
of the preserve, subject to the same reasonable distance criteria; and

shore protection structures, including restoration of seawalls'¥!, approved navigational
aids, public utility crossings meeting the dredging standards above.

Structures may not be prohibited solely because of the local government's failure to adopt a
marina plan or structure siting policies in the comprehensive plan.142

Wastes or effluent, whether permitted or not, may not be discharged into preserves if such a
discharge would substantially inhibit the accomplishment of the purposes of the Aquatic
Preserve Act.143 The taking of indigenous life forms for sale or commercial use is prohibited
with preserves.]# Exempted from this ban are commercial taking of fin fish, crustacea or

mollusks as allowed by law, and fishing by members of the public which is not contrary to other
laws and rules.14®

The Act empowers the Board of Trustees to adopt and enforce rules to regulate human activity
within preserves and carry out the purposes of the Act, so long as such rules do not
“unreasonably interfere with lawful and traditional public uses . . . such as sport and

137Ch, 258.42(3)b)c), ES.
138y, 258.42(3Xd), FS.

"139¢h, 258.42(3)e), FS.

140"Reasonable distance” is determined by DNR rule according to the depth of the water, the nature and
condition of the bottom, and the presence of manatees.

1415eawall may be restored at the same location, landward of that location, or within eighteen inches
waterward of the old location.

M2yg,

13ch. 258.42(3)(H-(g), F.S.

144Rule 18-20.012, FA.C.
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commercial fishing, boating, and swimming.”146 Additional and unanticipated uses of the

preserve may be allowed by the Board of Trustees upon a finding of compatibility with the
purposes of the Act.147

The Board of Trustees may delegate to a local government the responsibility to administer and

enforce the standards and criteria of a resource inventory and management plan, if the Board of

Trustees finds that the delegation is in the public interest, and upon a finding that the local
government's program:14

e adopts standards and criteria no less restrictive than the approved management plan (if
more restrictive, the local policies are not effective until approved by the Board of
Trustees as consistent with the Act

provides for enforcement of these requirements by appropriate administrative and
judicial processes

» provides for administrative organization, staff, financial and other resources necessary
for effective and efficient enforcement, and

* provides for improved management and enforcement of the plan and any relevant rules.

The Board of Trustees may not delegate the power to approve transfers or uses of state-owned
sovereignty lands, but may delegate to local agencies the ability to process applications and
present recommendations for action to the Trustees.’49 The rules of DNR's Division of State
Lands must include an annually updated list of delegations.130 The Trustees may designate the
local agency as its enforcement arm, but DNR permission is required before a local agency may
impose elevated penalties and DNR retains the authority to enforce the Act.1>! The Board of
Trustees, based on a DNR report, must annually evaluate the decisions of the local agency and
decide whether to renew, withdraw, or renew with recommendations for corrective action the
local delegation of authority.!52 Penalties of between $500 and $5000 per day are authorized
for violations of the Act or any of its implementing regulations.153

Comparison

As stated previously, the SWIM program is not a regulatory program, although water
management districts can and do use their general regulatory authority under Ch. 373 to carry
out the purposes and objectives of SWIM plans. The regulatory basis of the Aquatic Preserve
program differs from the GMA program, in that the state owns the land in an aquatic preserve.
Thus, while development activities are regulated under both programs, the state as landowner
can entirely prohibit certain uses in an aquatic preserve (e.g., drilling of oil or gas wells). The

GMA is a planning and land development regulation program intended to primarily require the
local regulation of private land and its use.

146ch, 258.4%(1), FS.
M47Ch, 258.4%2), FS.
148¢h, 258.43(3)a), F.S.
M9¢h, 258.43(3)b), F.S.
150Ch, 258.43(c), F.S.
151ch, 258.43(d), FS.
152¢h, 258.43(e), F.S.

153Ch. 258.46, F.S. The Act is subject to the general penalty provisions of Ch. 403501 - 518, F.S,, the
Electrical Power Plan Siting Act.

L
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PROVISION FOR INTERGOVERNMENTAL COORDINATION

The Growth Management Act

A stated intent of the Act was to encourage and assure cooperation between and among
municipalities and counties, and to encourage and assure coordination of planning and
development activities of units of local government with the sglanning activities of regional
planning agencies and state government, as allowed by law.1> The Act allows municipalities
and counties to carry out the powers and authorities set out in the Act jointly l;y mutual
agreement, and in such combinations as their common interests may dictate.1> Coordination and
consistency of the elements within the plan is a major objective of the planning process. The
capital improvements element, for instance, must be consistent with the coastal and
conservation elements.!3® Coordination of the local plan with the plans of other local

govex;nmental entities, the region, and state planning policies is also a major objective of the
Act.157

An intergovernmental coordination element is required in each plan, showing the relationships
and stating the principles and guidelines to be used in assuring such coordination, and
demonstrating the impact of the plan on these other entities.!>® The intergovernmental
coordination element must describe all the entities with which it must coordinate, and identify
and analyze the effectiveness of existing coordination mechanisms.!>? It must also identify the
problems and needs within each element that coordination might improve, needs for

coordination illustrated by comparison with the comprehensive regional policy plan and with
Area of Critical State Concern regulations, if relevant.160

Coordination element objectives must: 16!

¢ specify coordination of the plan with plans of other local entities such as school boards,

special districts, and neighboring jurisdictions

ensure that the local govemmeht addresses the impacts of the comprehensive plan's
planned development on these other jurisdictions, the region and the state, and

ensure coordination of level of service standards for public facilities among neighboring
local governments and with regional and state LOS standards.

, Coordination policies must include programs, activities, or procedures for:162

¢ coordination of planning activities mandated by the local plan with other entities |

. reSo_lving conflicts through the region's mediation pi-ocesses

154¢h. 163.31614), FS. _

155¢h. 163.3167(1); 163.3171(1)-(3); and 163.3174(1)-(2), F.S. .
156Ch. 163.3177(2), F S.

157Ch. 163.3177(4)(a), F.S. See also Ch. 163.3177(10)(b), ES.
158Ch, 163.3177(6)h), FS.

159Rule 9J-5.015(1)(a)-(b), F.A.C.

160Ryle 9J-5.015(2)X(a)<(d), FAC. .
161Ryle 9J-5.015(3)(b), F.A.C.
162R yle 9J-5.015(3)¢), F.A.C.
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* reviewing the relationship of proposed development to pléns of neighboring local
governments, and

* providing consistent and coordinated management of certain bays, estuaries and harbors
under the jurisdiction of more than one local government (for local governments required to
prepare a coastal element). :

Other elements also address issues of intergovernmental coordination. Policies to cooperate
with adjacent local governments to conserve, appropriately use, or protect unique vegetative
communities located within more than one jurisdiction must be included in the conservation
element.1é3 The coastal management element must contain policies which (i) address protecting
estuaries, which are within the jurisdiction of more than one local government, including
methods for coordinating with other local governments to ensure adequate sites for water-
dependent uses, prevent estuarine pollution, control surface water runoff, protect living marine

_ resources, among other things, and (ii) demonstrate how the local government will coordinate
with existing resource protection plans such as resource planning and management plans, aquatic
preserve management plans, and estuarine sanctuary plans.164

The Department of Community Affairs coordinates review of local plans and plan
amendments.'é It transmits copies of proposed plans to all appropriate state agencies, 166
which have forty-five days to review and provide comments to DCA.167 These comments are
advisory. Section 163.3184 does not require that DCA specifically respond to agency comments
in preparing its objections, recommendations and comments regarding a local plan. Rather, it
requires the agencies to provide the comments in a timely manner to DCA and then provides for
a forty-five day period within which DCA can consider the comments and incorporate them in
its own comments to local governments as it deems appropriate. Considering the comments of
other agencies and its own review, DCA must determine whether the plan or plan amendment is
in compliance with the requirements of the statute and rule.168

DCA, any ad hoc working groups appointed by DCA, and all state agencies are required by the
GMA to cooperate and work with units of local government in the preparation and adoption of
local plans and regulations.16?

The SWIM Act

The SWIM Act requires coordination at several stages of the SWIM planning process. It
recognizes the necessity for cooperation of state and local governments and the water
management districts to ensure the overall success of the program.!”? It requires cooperation
with several agencies in the pr;raraﬁon and approval of both the priority lists and the SWIM
plans for priority waterbodies.17! The Legislature encourages district governing boards to
appoint advisory committees on an as needed basis to assist in formulating and evaluating
strategies for waterbody protection and restoration activities, and to increase public awareness

18Ryle 9J-5.013(2)(c)8, F.A.C.

164Ryle 9]-5.012(3)(c)13-14, F.A.C.

165Ch, 163.3184 and .3187, F.S.

168[ncluding but not limited to DER, DNR, DOT, WMDs, RPC, and applicable county.
167Ch. 163.3184(4), FS. ,

168¢h. 163.3184(8)(10), FS.

169¢h, 163.3204, F S.

170¢h, 373.451(8), F.S.

171Ch, 373.453(1)42), F.S.
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and intergovernmental cooperation.1”2 Suggested members include representatives of the
various agencies included in the priority list and plan review processes, relevant federal
agencies, existing advisory councils for individual waterbodies, and representatives of the
public users of the waterbody.1”3

Several state agencies and relevant local governments are given the opportunity to review and
comment on SWIM plans with regard to specific categories of impacts. The governing board must
send each such agency a copy of the proposed plan and, if any agency finds ad verse impacts

that exceed the beneficial impacts on slpecific resources, it may recommend modifications or
additions to the plan to the district.17* However, the effectiveness of this method of
coordination is somewhat limited, because the governing board of the water management
district is not required to adopt these suggestions. These agencies may also suggest chang

which might result in additional beneficial effects upon the resources. :

The Game and Freshwater Fish Commission may review the plan to determine its effect on
wild animal life and freshwater aquatic life and their habitats.1”> The Department of
Natural Resources may review the plan to determine its effect on state-owned lands and on
marine and aquatic life and their habitats.176 The Department of Agriculture and Consumer
Affairs may review SWIM plans to determine their effects on agricultural resources of the state
and the region.1”7 The Department of Community Affairs reviews SWIM plans to determine
their effects on the State Comprehensive Plan (along with DER) and on Areas of Critical State
Concern.}78 Finally, local governments may review SWIM plans and comment upon their
potential effects on local resources, so long as the comments are consistent with the intent of the
SWIM Act.)” The statute does not provide for local government comment based on potential
conflicts with local plans. However, such a check is provided indirectly via DCA's review of
SWIM plans for consistency with the State Comprehensive Plan, with which all local plans
must also be consistent. All of these comments are submitted to the governing board of the
relevant water management district, which considers them along with any public comment
before approving the plan and sending it to DER for consistency review and approval,180

The Aquatic Preserve Act

Given the number of involved entities, intergovernmental coordination is vitally important to
the effectiveness of the Aquatic Preserve Program. The Board of Trustees of the Internal
Improvement Fund hold the title to the preserves, the Department of Natural Resources has
management authority over them, and the Department of Environmental Regulation is
responsible for water quality in the preserves and issues permits for effluent discharges. DNR
receives copies of the joint DER/Army Corps of Engineers dredge and fill permit applications
and biological assessments, from which it makes recommendations to the Board of Trustees and
to DER, regarding the advisability of granting such permits.181 The Board considers these

172¢,, 373.453(5), F.S.
173 .

174Ch, 373.455(3)7), F.S.
175Ch. 373.455(3), F.S.
176Ch. 373.455(4), F S.
177¢nh. 373.455(5), F S.
178¢n, 373.455(6), F.S.
179¢Cn, 373.455(7), F.S.
180Ch, 373.456(1), F.S.

- 181Ryle 18-20.016, F.A.C.
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recommendations along with those of other agencies with authority over the proposed activity
in deciding whether to grant permits.
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Chapter III

Consistency Analyses:
Tampa Bay and Indian River Lagoon Study Areas

INTRODUCTION

This chapter presents the results of the consistency analysis for both study areas, Tampa Bay and
the Indian River Lagoon. Each area is presented separately, and each includes ancillary
information to improve the clarity of each analysis. A full set of matrices for both study areas
showing goals, objectives, policies, and other relevant information for all plans included in the
study is also included within this report. This chapter begins with a general discussion of
consistency requirements and standards and some of the factors that influcnce them.

Consistency Requirements and Standards

Since the complete and effective implementation of SWIM and aquatic preserve plans depends
greatly on the actions of local governments, local comprehensive plans and land development
regulations must reflect, either explicitly or implicitly, the goals and objectives of the other two
types of plans. In particular, it is important for local plans to be consistent with, instead of simply
not inconsistent with, SWIM plans because many objectives within SWIM plans that focus on
monitoring land uses and activities rely on the land use regulatory powers of local governments.
However, water management districts, the primary implementing agency of SWIM plans, do not
have the authority to mandate local governments to undertake corrective or preventive actions
consistent with SWIM. The districts must instead rely on having a good working relationship
with the local government or on DCA, through its compliance review of local plans, to ensure
that local governments at least recognize other resource plans within their jurisdiction.
Conversely, it seems unlikely that SWIM plans could be developed to be consistent completely
with all relevant local plans, given that the scope of SWIM plans encompasses multiple and
diverse local jurisdictions, such as in the Indian River Lagoon area.

On the other hand, the scope of aquatic preserve plans is limited (as discussed below) to
management of the status quo within the jurisdiction of the preserve. Furthermore, aquatic
preserves are protected through the authority granted through the statutes to the Board of
Trustees to overrule local activities within the preserve such as boating and construction of docks
that might adversely affect the preserve. Thus, within a strict interpretation of planning
jurisdiction, it does not seem that local plans must be consistent with preserve plans as long as
they are not inconsistent with the preserve plans. DNR reviews local plans for potential
inconsistencies with the management of the preserve. However, this does not always sufficiently
address local activities outside an aquatic preserve that affect the resources of a preserve (e.g.,
inflow of polluted stormwater runoff), nor does it address local activities such as land acquisition,

" vegetative buffers, and marsh replanting programs that might enhance protection of the preserve.

Local government comprehensive plans are the key to land use and stormwater treatment and
regulation, two of the most critical determinants of surface water quality, also a major concern of
most, if not all, SWIM plans. Again, in the absence of mandated consistency between local plans
and SWIM plans, the satisfactory consistency of local plans with SWIM plans mostly depends on
active direction and technical assistance from the districts to local governments in the form of



model ordinances, funding for restoration projects, and education regarding the impacts of
human-related activities on surface waters. However, many local governments, particularly small
municipalities, do not retain the in-house expertise needed on behalf of local governments to
ensure consistent action such as retrofitting a drainage system or drafting regulations for
shoreline development. In the absence of such expertise, local governments mostly rely on the
water management district to draft plans consistent with state objectives embodied in SWIM and
aquatic preserve plans, or the state (DCA) to specify and assist in complying with state minimum
criteria.

No statewide standards appear to exist specifically requiring consistency of local plans with
SWIM plans. As required by law, local governments comment on SWIM plans within their
jurisdiction, and each water management district comments on local comprehensive plans within
its jurisdiction. However, the latter is subject to the internal guidelines of water management
districts, which are not uniform across all districts. Regardless, most districts are attuned to the
benefits of promoting consistency between local and SWIM plans, especially given cost-sharing of
needed local stormwater and other projects as an incentive.

Limited statewide standards exist for the determination of consistency of local plans with aquatic
preserve plans. Rule 9J-5 requires local comprehensive plans to “ . . . identify regulatory or
‘management techniques for . . . [dJemonstrating how the local government will coordinate with
existing resource protection plans such as . . . aquatic preserve plans . .. ! This research revealed
that although many local governments adequately address this requirement, many vary in how
they address coordination with aquatic preserve plans. In fact, not all local governments adjacent
to aquatic preserves are even aware that this designation exists for these waterbodies. Reasons for
such variations in addressing coordination include the compliance review process itself, in which
DCA has deliberately been more flexible (less stringent) in its reviews of local government
comprehensive plans from local governments with very limited resources to implement a plan, or
has sometimes has accepted the mere recognition of an aquatic preserve or other plan in order
not to excessively hold up the compliance review process.? It is also perhaps in part a failure of
local governments to adequately remain aware of all significant state actions and programs, and
the adequacy of the state in specifying how much or what portions of local government
comprehensive plans should be consistent with SWIM and aquatic preserve plans.

Factors Influencing Consistency

The “degree of consistency” [or inconsistency] among the goals, objectives and policies of plans is

' a nominally measurable phenomena. Any determination of “consistency” is subject to at least
some interpretation, and is made more difficult within this study by the comparison of plans that
differ in scope and mission. Furthermore, although it is possible to judge the degree of
“consistency” between goals, objectives, or policies that address an issue or problem at the same
level, it is sometimes only possible to make a judgment of “not inconsistent” between goals,
objectives, or policies that do not address the same issue or problem at the same level or scope, or
that do not support each other but do not conflict with each other, either.

Additionally, the degree of consistency between the three different types of plans analyzed in this
study (SWIM, aquatic preserve, and local comprehensive plans) depends on the particular issue
and resource being addressed. Some issues and resources are addressed more consistently
between the three types of plans, and some issues and resources are not. For instance, all of the

1Rule 9J-5.012(3)(c)14, FAC.
2According to DCA officials interviewed for this study, this was a real concern several years ago when DCA
had to determine compliance with 9J-5 for more than 450 local comprehensive plans.
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plans in the study address in some way surface water quality, either by restoring a polluted
waterbody, preserving or protecting a non-polluted waterbody, or by influencing the quality and
quantity of stormwater runoff. Since addressing this issue is fairly straightforward in a technical
sense, all goals outlined in the plans will be fairly simple and consistent, and, although different
plans will address different parts of this issue, objectives and policies outlined in the three
different plans will be fairly consistent for this issue.

The degree of consistency between the three different types of plans analyzed in this study is also
a function of the jurisdiction or scope of a plan. Although these are technically different '
concepts, they are integral to each other within this study, and are a factor influencing the degree
of consistency. As an example, since the landward boundary (and hence, jurisdiction) of aquatic
preserves is the mean high water line (and the scope of its plan is the preserve itself), an aquatic
preserve management plan is limited to how it can influence activities outside the preserve (e.g.,
regulating docks). Regarding consistency with other plans, an aquatic preserve management plan
can only encourage the coordination of the management plan’s goals and objectives with other
plans (e.g., local comprehensive plans) whose jurisdiction may include at least part of the aquatic
preserve’s watershed, if not the preserve itself. This is particularly important concerning the
future land use element of adjacent local governments, where there can be significant differences
between jurisdictional land use categories, designations, and land development ordinances. For
example, if a jurisdictional boundary bisects a watershed, and there is a significant difference in
the quality and scope of land use regulations between the two (or more) local governments, then
the possibility exists that the protection afforded a waterbody within that watershed maybe
compromised, or its potential never reached.

Consistency between plans is also a function of the legal requirements (e.g., statutes and
regulations) that govern planning processes and products mandating review and comment,
coordination, or consistency between plans. For instance, state law requires that water
management districts are to review and comment on draft local comprehensive plans.3 This offers
the opportunity to integrate the two plans; however, there is a difference between simply
commenting on a comprehensive plan and requiring that a plan be consistent with other plans.
As an example, comprehensive plans are required by Rule 9J-5 to be consistent with the state
comprehensive plan and the relevant comprehensive regional policy plan (CRPP), as well as
internally consistent.# However, local plans are not specifically required by Rule 9]-5 to be
consistent with district plans, other local comprehensive plans outside or adjacent to their
jurisdiction, or other types of plans other than the state comprehensive plan and the CRPP.>
Finally, it is acknowledged by the Florida Department of Community Affairs, the agency charged
with ensuring that all local governments prepare a comprehensive plan that is in compliance with
Rule 9]-5, that no local comprehensive plan is perfectly consistent, either intemally or externally
(with other plans) or in full, exact compliance with 9]-5. This is due in part to the demands of
accounting for more than 450 such plans using limited resources within a limited time period.6 It
is also due to DCA’s position that some of 9J-5's individual requirements are of minimal
significance for certain local governments, and although there may be a technical deficiency
within a plan, the plan as a whole can be found to be in compliance.”

3Ch. 163.3184(4), FS. _

4Chapter 9]-5, F.A.C., Minimum Criteria for Review of Local Government Comprehensive Plans and -
Determination of Compliance.

5A model coastal management element, prepared by DCA’s Bureau of Local Resource Planning and
published in May 1987, directs local governments to consider aquatic preserve management plans in the
formulation of their coastal management elements.

6Florida Department of Community Affairs.

7Ibid.
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A fourth factor in ensuring consistency between plans is timing. The planning process is by
definition iterative, even open-ended at times, and the various planning programs in this study
have not reached their goals. For instance, as discussed earlier, the aquatic preserve plans
reviewed for the Tampa Bay area are to be revised eventually, and it will be years before they are
fully, if ever, implemented. Additionally, local comprehensive plans are required to be evaluated
every five years for how they are being implemented, among other criteria. This review will offer
an opportunity for local governments to “fine-tune” these plans in response to changing
conditions as they are being implemented. Finally, the SWIM program largely consists of a series
of programs and projects implemented pursuant to a cohesive strategy for controlling point and
nonpoint source water pollution and restoring or protecting habitat. These projects are by their
nature complex, expensive, and interdisciplinary, and will usually take several years or evena
decade or more to implement.

Another aspect of timing is when different plans have been written and adopted. For instance,
many local comprehensive plans were already adopted as the first SWIM plans were being
written, making problematic the task of coordinating local comprehensive plans with SWIM
plans. However, the ongoing revision of aquatic preserve plans by DNR offers a good

opportunity to address concerns not adequately addressed in the first round of aquatic preserve
planning,. :

ORGANIZATION AND METHODOLOGY OF CONSISTENCY ANALYSIS

All relevant goals, objectives, and policies (GOPs) from adopted plans currently in use in 1992
were sorted by issue and then compared with the relevant GOPs from each SWIM and Aquatic
Preserve plan for consistency analysis. Only objectives and policies were listed within the
matrices, organized and presented by issue. This is because only most objectives and all policies
are measurable; goals are statements of long-term desires or conditions, and many are vague.
Although SWIM and Aquatic Preserve GOPs were reproduced mostly verbatim, local
government comprehensive plan GOPs were paraphrased as necessary to save space. The Florida
Department of Community Affairs’ Objections, Recommendations, and Comments (ORC) reports
for each comprehensive plan within the study areas, along with the comprehensive plan review
agencies’ comments on draft comprehensive plans, were inserted into the matrices where deemed
relevant to help highlight potential inconsistencies. Only those comments that appeared to still be
potentially or directly applicable to the adopted comprehensive plans were used. Comments that
had been addressed or explained adequately in the judgment of the research team were not used
in the analysis of the plans.

Using the matrices, the research team has provided within this report relative judgments of
consistency or inconsistency by directly comparing selected GOPs or their equivalent within a
matrix. This method provides a reasonable way to determine consistency among the three types
of plans for the two study areas, and also allows the highlighting of strengths and weaknesses for
the plans.

For the Tampa Bay area, the matrices are presented in two sets, one for each aquatic preserve
within the Tampa Bay study area. The matrices for the Indian River Lagoon area are organized by
local comprehensive plan, and includes GOPs or their equivalent from the Indian River Lagoon
SWIM plan, the Jensen Beach to Jupiter Inlet Aquatic Preserve management plan (Phase 1) and
the relevant local comprehensive plans. Where there was too much text within an issue to fit
within a single matrix page, additional information was included on a following page.

For clarity, it should be pointed out that the above phrase “GOPs or their equivalent” points to
one of the difficulties of this study, which is that the phraseology used in the three different types
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of plans within each study area is not consistent. For instance, the Tampa Bay SWIM plan uses a
hierarchical format in addressing issues organized into “Goals,” “Initiatives,” “Programs,” and
“Projects.” The aquatic preserve plans for both Terra Ceia and Cockroach Bay list “management
policy initiatives,” roughly similar to a combination of objectives and policies. However, these are
pre-1988 plans (when a new format was established for aquatic preserve management plans).
Newer aquatic preserve management plans list “goals,” “objectives,” and “tasks.” To add to the
confusion, many goals in some local comprehensive plans are fairly vague, and so are of limited
use for the purposes of this study. '

CRITICAL ISSUES & RESOURCES

Although useful for analysis, it is often very difficult to isolate issues that affect such a natural
resource as Tampa Bay or the Indian River Lagoon. Regardless, in order to conduct a meaningful
comparative analysis, a set of issues common to the three different types of plans in this study
were established. The selected issues were mostly common to all three types of plans, and
addressed at least in part by all the plans. Since the SWIM and Aquatic Preserve management
plans are natural resource-based plans, the bulk of the selected issues concentrated on natural
resources and the effect of human-related activities on them. Additionally, since SWIM plans are
the most inclusive and comprehensive in addressing these issues, the §eneral outline of issues
was similar to those presented in the SWIM plans for-each study area.® Issues not recognized and
addressed in SWIM plans but present in aquatic preserve management plans were added to the
SWIM outline, creating a full set of natural resource-based issues. Included were several other
issues that have an impact on the effective management of natural resources. Overall, the
emphasis for comparison was how the plans treated the issues in terms of what actions,
programs, or some other implementing mechanism were present, and not how the plans and
their goals, objectives, or policies were worded.

Land Use - .

Land use/land management is perhaps the most important determinant of the water quality of a
surface waterbody:. It is an axiom of planning and natural resource management that ‘everything
is connected to everything else,” and certainly this is true here. What happens on the land
eventually affects the water. Correspondingly, land use is also perhaps the primary determinant
of the breadth and quality of urban areas, and influences the placement, cost, and complexity of
infrastructure, including transportation.

The Future Land Use element of a local comprehensive plan outlines the goals, objectives, and
policies for future land use and development within the planning area, and displays the existing
and future land use patterns through various land use maps. Land development regulations, in
combination with the future land use map, offer a opportunity for preserving and restoring
surface waterbodies and aquatic preserves through the integration of relevant plan goals,
objectives, and policies into the local comprehensive plan. Land development regulations serve as
implementing mechanisms for a local comprehensive plan, regulating the intensity and location
of stormwater runoff, sewage treatment facilities, development, environmentally sensitive lands,
and other determinants of the environmentally quality of SWIM waterbodies or aquatic
preserves. In other words, land development regulations are a significant tool for protecting
water quality in coastal and other areas.

8A detailed account of most of the issues selected here is found in each of the two SWIM plans used in this
study.
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Although the opportunity exists for water management districts and aquatic preserve managers
to influence the design of land use, land use regulation is historically a local issue, primarily
addressed by local comprehensive plans; whereas SWIM and aquatic preserve plans are mostly
restricted to the resources these plans are designed to address (e.g., waterbodies and submerged
preserves). This is not to say that no link exists between SWIM plans and local comprehensive
plans. Indeed, water management districts and aquatic preserve managers recognize the impact
local comprehensive plans have on the successful implementation of SWIM and aquatic preserve
plans, and both are required to work with local governments in the creation of their
comprehensive plan. However, the water management districts have had more success in this
through their mandated review of draft local comprehensive plans, and the development and
dissemination of model land use ordinances to local governments by the districts.

Aquatic preserve managers, on the other hand, have less influence over the local comprehensive
planning process, having only the Florida Department of Natural Resources’ (DNR) mandated
review role for SWIM and local comprehensive plans and the requirement that local governments
recognize and demonstrate how they will coordinate with all natural resource planning and
management plans, aquatic preserve management plans, and estuarine sanctuary plans within
their jurisdiction? as their only real means of integrating the concerns of aquatic preserve
management plans into local comprehensive plans.

Other

Hurricane preparedness issues as such were not studied or compared for this study. Although
much of the coastal element in those local government comprehensive plans for coastal areas'®
deals with issues such as hurricane evacuation, development in areas normally flooded by
hurricanes, and other related topics (e.g., location of infrastructure), these issues are generally not
addressed in SWIM and aquatic preserve plans, and therefore are not directly comparable with
local comprehensive plans . However, where SWIM and aquatic preserve plans addressed land
use and the location of infrastructure, an integral part of planning for the impacts of hurricanes in
coastal areas, any relevant GOPs or their equivalent were selected and compared.

Public education and ecological and other natural resource-based research issues were not
studied or compared for this study. Although these issues are both addressed within the SWIM
and aquatic preserve management plans used for this study, public education activities, while
conducted at one time or another by virtually all government agencies, are usually done for
specific issues only, and often sporadically or intermittently. For instance, there are several
agencies within the Tampa Bay area that are conducting public education programs for
seagrasses; however, these vary in format and timing, and are heavily dependent on available
funding. Additionally, it is not currently feasible for many local governments, or even many state
or regional agencies, to conduct ecological research, some are now doing routine water quality
monitoring. However, these activities are also generally subject to the same constraints and
factors as public education issues.

9Chapter 9-5.012(3)(c)14, F.AC.

10Both the Hillsborough and Manatee County comprehensive plans define the coastal area as “Those
portions of [Hillsborough/Manatee] County which lie within the Hurricane Vulnerability Area...This area
shall also include water and submerged lands of oceanic water bodies or estuarine water bodies; shorelines
adjacent to such water bodies; coastal barriers; living marine resources; marine wetlands; water-dependent
or water-related facilities on oceanic or estuarine waters; public access facilities to oceanic beaches or
estuarine shorelines; and all lands adjacent to such occurrences where development activities would impact
the integrity of the above-mentioned land or water body.”
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TAMPA BAY STUDY AREA CONSISTENCY ANALYSIS
Description of Tampa Bay Study Area

The Tampa Bay estuary is a system of estuaries, embayments, and associated wetlands
approximately 398 square miles (1031 square kilometers) in size.! The Tampa Bay watershed in

~ includes uplands and freshwaters for a total area of approximately 2,200 square miles (5,698
square kilometers) in size. Naturally shallow with an average depth of 12 feet (four meters), it is
cut by a system of 42 nautical miles of navigation channels first begun in the 1880s. Four major
rivers drain into Tampa Bay, along with a number of lesser tributaries and three major flood
control channels. Tampa Bay, together with its estuaries, is the highest priority surface waterbody
on tPe Southwest Florida Water Management District’s (SWFWMD) approved SWIM priority
list.12

Three aquatic preserves are located within Tampa Bay. These include the Boca Ciega Aquatic
Preserve, the Cockroach Bay Aquatic Preserve, and the Terra Ceia Aquatic Preserve. The Boca
Ciega Aquatic Preserve surrounds the peninsula of Pinellas County, and the latter two preserves
are located within the southern portion of the bay. As of 1984, at least 12 federal agencies, 10 state
agencies, five regional agencies, and approximately 50 local governments were involved in some
aspect of regulation, review, or policy development of natural resources and issues affecting
Tampa Bay in some way.13

The causes and conditions of the degradation of the natural resources of Tampa Bay are
singularly human-related, and began about 100 years ago.!# The Tampa Bay Management
Committee identified 42 issues regarding the management of the natural resources of the bay,
and the Tampa Bay Management Study Commission (both the Management Committee and the
Management Study Commission were sponsored by the Tampa Bay Regional Planning Council)
further examined and grouped these issues into five categories of related issues. Shown below are
the categorized Tampa Bay study area issues from the Tampa Bay Management Study
Commission.

1. Water Quality Improvement '
¢ long-term accumulation of organic sediments in Hillsborough Bay

e proliferation of new and expanded domestic wastewater sources, and impact of new
water quality standards for the bay

* nonpoint sources of water pollution (stormwater)

e absence of a fully verified computer model to aid DER in evaluating the 1mpact of
numerous proposed point source discharges

e continuing phosphate processing operations within the watershed

* continuing population growth and land development within the watershed

Ngouthwest Florida Water Management District. 1992. Tampe Bay Surface Water Management and
Improvement Plan (Draft). p. 5, Appendix A.

2ppid,

Bpbid,, p. 30.

i, p. 25.
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2, Habitat Protection and Restoration
e decline of seagrasses
» dredging of channels, ports, and marinas, and disposal of dredged materials
. developinent of coastal and riverine marshes and other wetlands within the watershed
» development and damming of rivers and creeks within the watershed
3. Fisheries Management
» decline of commercial finfish landings
* decline of shellfish landings
* decline of recreational landings
» lack of biological and other fisheries data
4. Development and Use of the Bay
¢ replacement of native vegetation with exotic and other nuisance plants
* shoreline erosion from unanticipated foot and other public traffic

* impact on recreational uses of the bay from sub-standard water quality and lack of
natural habitat

* impacts of additional marinas
¢ impacts of construction and operation of transportation facilities
5. Legal Framework for Comprehensive Management

e absence of a mechanism to coordinate and focus the myriad of local, state, and federal
agencies involved in natural resource management within Tampa Bay

. ineffecti‘ge enforcement of laws and regulations intended to protect natural resources of
the bay.!

Management of the natural resources of the Tampa Bay estuary has been historically
uncoordinated among the various federal, state, regional, and local governments within the
watershed. Towards addressing these and other problems associated with this myriad of

authorities, the Tampa Bay Management Commission published The Future of Tampa Bay in 1985.

This plan summarized the environmental problems of the bay, presented preliminary legislative
work plans to address priority issues, considered funding alternatives, and recommended
specific projects to begin the restoration of the Tampa Bay ecosystem. Portions of the SWIM
management plan have come out of The Future of Tampa Bay.16

B1bid., pp. 25-30.
161bid,, p. 31.
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The creation of the Agency on Bay Management (ABM), sponsored by the TBRPC, was originally
one of the recommendations within the this document. Created in 1985, ABM has served as a
public forum for bay management issues, liaison between governmental agencies and interest
groups, and has attempted to implement the management plan. Complementary to The Future of
Tampa Bay, ABM published The State of Tampa Bay 1986, providing an update on the
environmental status of the bay as well as describing the agency ' s efforts to implement the
management plan. Efforts of ABM to implement the management plan have been hampered by
lack of funding and staff.1”

Tampa Bay SWIM Plan Description

The Tampa Bay SWIM plan, first adopted and published in 1988, was updated in 1992. The
original plan’s goals, description of Tampa Bay and its watershed, and the identification and
analysis of issues has not been significantly changed in format or content. However, the plan
recognizes and calls for coordinating with the federal Tampa Bay National Estuary Program, and
calls for identifying Pollution Load Reduction Goals for the Tampa Bay watershed as directed
under Chapter 17-40420 F.A.C. '

The Tampa Bay SWIM plan uses a hierarchical format in addressing issues organized into
“Goals,” “Initiatives,” “Programs,” and “Projects.” The goals of the plan are to be met by
implementing a series of initiatives, which are composed of programs, themselves composed of
projects that are prioritized.

The management plan was created under the aegis of two advisory committees, SWFWMD's
Internal Review Committee and the TBRPC's Agency On Bay Management (ABM) Special
Committee on the Tampa Bay Management Plan. The first committee is comprised of District
personnel, and has continued to function after completion of the management plan to provide
guidance and review of all SWIM activities for the district. The ABM Special Committee on the
Tampa Bay Management Plan was composed of members of the Executive Steering Committee of
ABM and representatives of the private sector as well as various county, state, and federal
agencies, Additional review and input for the plan was solicited from all county and city
governments from the three counties bordering the bay, including the Tampa Bay National
Estuary Program.

Three goals and four sets of initiatives have been identified for the Tampa Bay ecosystem. The
goals of this plan are: (1) to reverse the environmental degradation of the Tampa Bay estuarine
system; (2) to optimize water quality and other habitat values, thereby promoting the sustained
existence or reestablishment of thriving, integrate biological communities; and (3) to ensure the
maintenance ad infinitum of a productive, balanced ecosystem complementary with human

needs and uses of the resource. The initiatives within this plan are grouped into four sets: (1)
natural systems, (2) water quality, (3) land and public use, and (4) bay management.!8 (Thereare
43 programs, 18 of which have been prioritized for implementation at this time. Each program is
composed of various projects, most of which serve multiple programs.

As required by statute and agency rules of DER, the Tampa Bay SWIM plan contains a

_ description of the estuary and its current conditions and uses; identification of government
entities with management responsibilities concerning the estuary ; point and nonpoint pollution
sources, permitted discharges, and surrounding land uses; and current and needed strategies,
studies, and measures to restore and maintain this waterbody. Additionally, DER's SWIM Review

71bid.
181pid., p. 37.
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Procedures Manual encourage all SWIM Plans to address point and nonpoint pollution sources,
destruction of natural systems, correction and prevention of surface water problems, needed
research, public awareness, and inter-agency coordination.

Terra Ceia Aquatic Preserve Management Plan Description

The Terra Ceia Aquatic Preserve, located in Tampa Bay within Manatee County, is approximately
21,736 acres in size. It was designated an aquatic preserve in 1984 for the primary pux})ose of
preserving the biological resources of the Terra Ceia marshes and associated waters.!” Consisting
mostly of fringing mangroves and mangrove islands with oyster bars, clam beds, and seagrasses,
this preserve serves as critical habitat for a variety of fish, birds, and other wildlife. The preserve
is fairly pristine, although some of the shoreline has been hardened with residential seawalls and
urban stormwater enters the preserve from these residential areas. In addition to this, an existing
wastewater treatment facility discharges effluent into Terra Ceia Bay, part of the aquatic preserve.
This effluent discharge, while under the regulation of the state, is specifically exempt from the
requirements of the Florida Aquatic Preserve Act.20 The boundaries of the prescrve are shown in
Figure 1. The actual preserve includes those state-owned submerged lands located waterward of
the mean high water line (MHW).

The geographic and jurisdictional scope of the Terra Ceia Aquatic Preserve management plan
and the Cockroach Bay Aquatic Preserve management plan is less comprehensive than that of the
Tampa Bay SWIM plan, which encompasses Tampa Bay. In addition to detailing the ecological
problems of Tampa Bay, the SWIM plan includes a prioritized list of projects within a series of
initiatives, programs, and strategies that address the effects of land uses and other activities as
they impact water and habitat quality of the whole waterbody. In comparison, the aquatic
preserve plans focus on activities within the jurisdiction of the preserve and land uses directly
adjacent to it. For example, the SWIM plan addresses entire drainage systems within the basin of
the lagoon while the aquatic preserve plans concentrate on points of discharge of the drainage
systems into the preserves (e.g., the Manatee River and the Cockroach Bay Aquatic Preserve).

The Cockroach Bay Aquatic Preserve management plan is virtually identical to the Terra Ceia
Aquatic Preserve management plan in its organization and layout and management policy
initiatives. Both plans are designed to guide the management of the preserves to emphasize the
maintenance and enhancement of natural conditions, which, as more site specific information
becomes available, are to be further identified, and resources in disturbed arecasrestored toa. |
natural condition where possible. Toward this end, both plans contain a number of management
issues and related major program policy directives to address these issues. Both plans also list a
number of onsite management objectives and policies (e.g., field familiarization, mapping, and
preparation of protection guidelines) for protecting the natural resources of the preserves,
including guidelines for coordinating with federal, state, regional, local, and other organizations
and groups in the protection of the preserves’ natural resources. Although the latter guidelines
are specific concerning federal, state, and regional activities and agencies, the guidelines for
coordinating with local governments specify that this is dependent on the willingness of local
governments to create or amend their local comprehensive plans, zoning and development codes,
and other plans to be more consistent with aquatic preserve plans.

1972rra Ceia Aquatic Preserve Management Plan, April 1987, Bureau of Submerged Lands and Preserves,
Division of State Lands, Florida Department of Natural Resources.
20ch. 258.393(2), FS.
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Cockroach Bay Aquatic Preserve Management Plan Description

The Cockroach Bay Aquatic Preserve, located in Tampa Bay within Hillsborough County, is
approximately 3,600 acres in size. It was designated an aquatic preserve in 1976 for the primary
purpose of preserving the biological resources of Cockroach Bay, and is considered to be the most
pristine area remaining within Tampa Bay.2! Consisting mostly of fringing mangroves and
mangrove islands with oyster bars, clam beds, and seagrasses, this preserve serves as critical
habitat for a variety of fish, birds, and other wildlife. The boundaries of the preserve are shown in
Figure 2. The actual preserve includes those state-owned submerged lands located waterward of
the mean high water line (MHW). The Cockroach Bay Aquatic Preserve was leased by DNR from
the Tampa Port Authority, which owns the lands in Cockroach Bay in fee simple, for the period
of July 1, 1976 to July 1, 2016, a period of 40 years.

The Cockroach Bay Aquatic Preserve management plan is virtually identical to the Terra Ceia
Aquatic Preserve management plan in its organization and layout and management policy
initiatives. These two plans are examples of “first-generation” aquatic preserve management
plans; as described elsewhere in this report, these plans are mostly generic in nature, although.
The “second-generation” aquatic preserve management plans written after 1988 (for those
preserves without management plans and for preserves with plans to be revised) represent an
evolution of aquatic preserve management plans into more site-specific plans having more public

input, a review of consistency with local comprehensive plans, and a clear set of goals, objectives,
and policies or tasks.

CONSISTENCY BY ISSUE

Overall, there appears to be a fairly high degree of consistency between the three types of plans in
the Tampa Bay area. Of course, some issues addressed in all three plans are more consistent than
others, and not all issues selected for this study are addressed to the same degree in the three
plans—or even addressed at all across all three plans. Shown below are the categorized Tampa
Bay study area issues from the 1988 Tampa Bay SWIM plan.

L Water Quality

Point Source Water Pollution [SWIM & AP)

Nonpoint Source Water Pollution [SWIM & AP)

Phosphate Processing Operations [SWIM & AP]

Urbanization/Land Use/Wildlife Habitat [SWIM & AP)

Agricultural Activities and Effects on Water Quality and Living Resources [AP]

Al ol ol

Resources [AP)
II. Natural Systems

7. Destruction/decline of Seagrasses

8. Dredging and Disposal of Dredge Materials [SWIM & AP]
9. Wetlands [SWIM & AP]

10. Development and Damming of Creeks and Rivers [SWIM & AP]

21Cockroach Bay Aquatic Preserve Management Plan, April 1987, Bureau of Submerged Lands and Preserves,
Division of State Lands, Florida Department of Natural Resources.
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III. Fisheries

11. Decline in Commercial & Recreational Finfish and Shellfish Landings and Lack of
Information re: Decline [SWIM & AP]

IV. Development and Use of the Bay

12. Replacement of Native Vegetation with Exotic Plants [SWIM & AP]
13. Shoreline Erosion [SWIM & AP] :
14. Marinas [SWIM]

15. Construction & Operation of Transportation Facilities [SWIM]

V. Bay Management

16. Intergovernmental Coordination and Planning Consistency [SWIM & AP]
17. Enforcement of Laws and Regulations [SWIM & AP]

VI. Other

18. Ports
19. Identification of Areas, Land Use, Etc.

20. Threatened and Endangered Species; Manatee Protection; Hazardous Waste Disposal;
Boundary Expansion and Other Acquisitions.

The degree of consistency for each issue is summarized below, starting with major areas of
consistency or inconsistency.

(1] Point Source Water Pollution

With the advent of the federal National Pollution Discharge Elimination System (NPDES),
industrial and domestic point source pollution discharges have mostly come under regulation,
although the treatment and discharge of sewage effluent is still subject to the vagaries of funding,
available technology, and operation and maintenance, particularly concerning septic tanks and
package treatment plants. In addition, the proliferation of new and expanded domestic
wastewater sources is regarded by SWFWMD as a threat to the water quality of Tampa Bay.
Although current advanced wastewater treatment standards for point sources discharging into
Tampa Bay area are considered by SWFWMD to be adequate for now, there is a possibility that,
under SWFWMD's new resource-based water quality standards being developed as a part of the
Tampa Bay SWIM plan’s water quality assessment program, they may prove inadequate.2

Both the Cockroach Bay and Terra Ceia aquatic preserve plans do not address any of these issues
specifically, except to require (through the efforts of DER and SWFWMD) the maintenance and
upgrading of the water quality of the estuary, and to ensure the natural seasonal flow
fluctuations of fresh water into the estuary. However, this is not inconsistent with the SWIM plan
and local government comprehensive plans, as DER and the water management districts are
primarily responsible for monitoring and addressing water quality and quantity problems within

the state, and are doing so through the local government comprehensive planning process,
among other avenues.

22p. 26, Tampa Bay SWIM Plan, 1988.
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There appears to be a fairly high level of consistency between the SWIM plan and the
Hillsborough County comprehensive plan for this issue. For local governments, the SWIM plan
calls for effluent re-use and other disposal options; regional wastewater treatment systems and
greater impact fees for their construction; reduction of effluent discharges; and the strengthening
of local government environmental enforcement and compliance monitoring programs.

Correspondingly, the Hillsborough County comprehensive plan calls for advanced wastewater
treatment (or elimination of discharges as necessary to meet SWIM plan criteria); the
development and promotion of re-use and other effluent disposal options; the restriction of
treatment facilities within the Coastal High Hazard Area (CHHAY; upgrading surface
waterbody classifications to accommodate higher water quality standards; construction of
wastewater treatment regional facilities; increased water quality monitoring; and addressing
substandard point discharges.

There appears to be a fairly high level of consistency between the SWIM plan and the Manatee
County comprehensive plan for this issue. The latter encourages alternative re-use and disposal
options for effluent; constructing regional wastewater treatment plants instead of septic tanks
andpackage treatment plants; requiring new growth to pay its share of the construction of
regional wastewater treatment facilities; and regulating onsite disposal of sewage. The aquatic
preserve plan does not specifically address any of these issues.

Additionally, Policy 4.1.2.11 (Coastal Management element) of the Manatee County
comprehensive plan requires all developments within the coastal area which have or propose to
have land uses requiring the issuance of a point source discharge permit to establish and
implement water quality management plans which will eliminate all discharges that have not
been treated to appropriate state water quality standards into coastal area waters.

A potential inconsistency between the Manatee County comprehensive plan and the Terra Ceia
Aquatic Preserve management plan appears to be Manatee County’s policy on allowing septic
tanks within their Agricultural/Rural (AG/R) land use category (Policy 11.1.1.6, Public Facilities
element). According to the county future land use map, this land use category directly borders
the Terra Ceia aquatic preserve in several locations, presenting a potential source of water
pollution. -

An existing wastewater effluent discharge belonging to the City of Palmetto within the Terra Ceia
Aquatic Preserve is specifically exempt from the requirements of Chapter 258, F.S., which
governs the boundaries, uses, and general restrictions within the Aquatic Preserve program.24
Although this discharge has been cited by DER as not being up to current water quality
standards, an objective within the Coastal Management element of the City of Palmetto’s
comprehensive plan calls for ensuring that no new point sources shall be permitted to discharge
directly into the Manatee River or Terra Ceia Bay during the horizon of the plan, and another
policy calls for pollution discharges into Terra Ceia Bay to be in compliance with at least
minimum DER Class II water quality standards, although no specific implementing mechanism
or deadline listed within this policy. (The former has been faulted for not having addressed the
Terra Ceia Aquatic Preserve, and that this objective should be expanded to include nonpoint

2The CHHA, as defined in Rule 9J-5.003(14), means “areas designated by local governments... which have
historically experienced destruction of severe damage, from storm surge, waves, erosion, or other
manifestations of rapidly moving or storm driven water. These areas shall include all areas within the local
government’s jurisdiction where public facilities have been damaged or undermined by coastal storms,
Federal Emergency Management Agency designated V zones, areas seaward of the coastal construction
control line established by the Florida Department of Natural Resources pursuant to Chapter 161, F.S,, and
inlets which are not structurally controlled.”

24Ch. 258.393(2), FS.



source pollution, as well as correcting existing discharges causing pollution (e.g., WWT
discharge, septic tank usage, & stormwater runoff).

Other objectives and policies within the City of Palmetto’s comprehensive plan addressing this
issue appear to be consistent with the Tampa Bay SWIM plan, and not inconsistent with the Terra
Ceia Aquatic Preserve management plan. These include:

s ensuring no net reduction in surface and subsurface water quality in coastal and inland
areas as a result of existing and future development

* requiring all future urban development to be served by the City’s wastewater treatment
system to prevent environmental degradation of surface waters, marine & aquatic
resources, and underlying groundwater resources

* implementing programs to develop water reclamation and/or reuse alternatives for
wastewater effluent and stormwater by 1993

» providing sanitary sewer service to all areas within City limits, and

requiring the City’s sewage collection, treatment, and disposal system to meet or exceed
applicable local, state, and federal regulations and guidelines.

Perhaps the most potent policy within the City of Palmetto’s comprehensive plan calls for
implementing upon adoption of the City’s comprehensive plan the Terra Ceia Aquatic Preserve
management plan to measurably improve water quality and to increase the productivity of
commercially important fisheries and other aquatic resources. However, this policy appears to
lack specific implementing mechanisms, and it does not adopt any regulatory wording within
Ch. 18-20, F.A.C,, governing the management of aquatic preserves.

[2] Nonpoint Source Water Pollution

{This issue is differentiated from issue #4, Urbanization/Land Use/Wildlife Habitat, in that it
concentrates more directly on nonpoint source stormwater runoff and septic tank seepage, while
issue #4 concentrates on land use and development regulations and their effect on ecosystems
and wildlife habitat, including Tampa Bay. This differentiation reflects both the Tampa Bay
SWIM plan and most local comprehensive plans’ treatment of these issues, meanwhile

recognizing that land use and the quality and quantity of stormwater runoff are integral to each
other.)

Nonpoint source water pollution is an extremely important issue in Florida, especially for coastal,
urban counties, and a great deal of attention is presently being paid to this issue by both state and
federal governments. Policies within the Tampa Bay SWIM plan that specifically address this
issue include:

» require (if feasible) that runoff quality be no worse than the state water quality criteria or
the existing quality of the receiving waterbody, whichever is better

e assist local governments in retrofitting high priority urban stormwater systems through
project cost-sharing

¢ encourage the regulation of stormwater runoff rates for all new development or
redevelopment projects (if feasible), and
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. ensure the proper regulation and disposal of septage waste.

In comparison, both the Cockroach Bay and Terra Ceia aquatic preserve plans simply require
(through the efforts of DER and SWFWMD) the maintenance and upgrading of the water quality
of the estuary, and to ensure the natural seasonal flow fluctuations of fresh water into the estuary.
There are no policies that address stormwater runoff, septic tanks, or regulating land use, and the
only policy directive that specifically addresses off-site conditions encourages DER and the
Environmental Regulatory Commission to extend OFW designations to wetlands above the
MHW line in areas within or adjacent to the aquatic preserve. However, this policy directive is
generally consistent with the SWIM plan. :

The Hillsborough County comprehensive plan appears fairly consistent with the Tampa Bay
SWIM plan regarding the regulation of septic tanks and stormwater runoff, particularly
concerning septic tanks. Objectives and policies within the Hillsborough County comprehensive
plan that address nonpoint source water pollution include:

* require all new developments to continue to provide stormwater treatment facilities which
meet or exceed appropriate local, state, and federal regulations

® require appropriate existing development planned for expansion, modification, and/or
replacement to provide some effective form of stormwater treatment, in addition to new
development

* restrict septic tanks in the CHHA

* require Best Management Practices (BMPs) within the county where needed to minimize
poor quality runoff

* require existing septic systems to connect to the county’s wastewater treatment system

¢ use wetlands for stormwater treatment pending pretreatment; doesn’t support lowered
surface water quality standards & classification

¢ provide improved wastewater treatment to developed areas where persistent water quality
problems from poorly functioning septic tank systems exist

Additional comprehensive plan policies addressing nonpoint source water pollution include:

* request local and state agencies to improve monitoring and compliance enforcement of
point and nonpoint discharges

* request the development via an interagency agreement of scientifically-defensible siting
criteria, performance standards, and density limitations for septic systems (with special
criteria for siting adjacent to Class 1, I1, and Outstanding Florida Waters (OFW's))

e restrict development around the Cockroach Bay Aquatic Preserve

* under the Cockroach Bay Overlay District Study, part of the Cockroach Bay plan
amendment (explained below), seek to establish a buffer area between the preserve and
adjacent upland habitat land uses in order to help protect water quality and aquatic
vegetative habitats from degraded stormwater runoff2>

L5Policy C-37.4, part of the Cockroach Bay Plan Amendment CPA 92-03, seeks to establish a scientifically-
defensible buffer zone between the Cockroach Bay Aquatic Preserve and adjacent upland uses in order to
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* develop a program in conjunction with the EPC, SWFWMD, DNR, TECO and other
property owners to identify drainage system alterations that facilitate water quality and
habitat value improvements in the Cockroach Bay Aquatic Preserve utilizing a variety of
mechanisms, such as the use of natural plant communities for the treatment of stormwater,
detention of stormwater, and purchase of lands by the Environmental Lands Acquisition

and Protection Program (ELAPP) for multiple use as wildlife habitat and stormwater
management

* request the ELAP Program to purchase suitable parcels in the Area of Concern26 and

incorporate site restoration projects that achieve water quality and /or habitat benefits to
the Preserve, and

provide public education to residential homeowners addressing surface water quality
impacts of improperly managed lawn litter and fertilizer /herbicide/pesticide applications.

Most of these policies are consistent with the Tampa Bay SWIM plan and the Cockroach Bay
aquatic preserve plan. Those policies that lack an equivalent policy within the Tampa Bay SWIM

plan and the Cockroach Bay aquatic preserve plan do not appear to be inconsistent with either
plan.

The Manatee County comprehensive plan appears fairly consistent with the Tampa Bay SWIM
plan and the Terra Céia aquatic preserve plan; however, the Manatee plan has several policies
addressing this issue that do not have an equivalent within the Hillsborough plan. For instance,
the Manatee plan calls for minimizing and /or eliminating pollutant loadings to Tampa Bay and
its tributaries from septic tank seepage; and specifically coordinating with SWFWMD'’s SWIM

program to complement regional water quality management programs with local stormwater
programs.

Additional policies within the Manatee County plan that address nonpoint source water
pollution include:

* require all projects to meet all applicable local, state and federal stormwater regulations

and comply with all coastal management plans (the most stringent standard applying)

* require onsite detention of runoff to remove pollutants

* consider county implementation of needed improvements to poorly maintained or

functioning private stormwater management systems and recovering the cost with special
assessments ‘

use natural water storage areas for stormwater retention (if consistent with local, state, and
federal regulations)

¢ prohibit alteration of natural watercourses or floodways unless in the public interest, and

prevent degradation of water quality and aquatic vegetation habitats as part of the Cockroach Bay Overlay
Study called for in Policy C-37.13. This pelicy is not inconsistent with both the SWIM and Cockroach Bay
Aquatic Preserve management plans, and is being currently implemented with the recent
ELAPP/SWIM/Coastal America-funded land purchase and restoration adjacent to Cockroach Bay.

28The first step of the objective of the Cockroach Bay Plan Amendment is to identify the specific area
wherein new permitted discharges of stormwater runoff are likely to impact the Aquatic Preserve. This area
is to be known as the “Area of Concern,” based on review of the boundaries of the Aquatic Preserve, the

Little Manatee River watershed, and drainage basins which discharge to Cockroach Bay and the Aquatic
preserve.

e o



} v Ny T

_ _ a \ - \ 3 B p t
A 7 . 4 ol d
A , . d

* protect natural drainage features and preserve their function for detention of stormwater.

Obijectives or policies present in the SWIM plan but not included in the Manatee plan include
encouraging public education regarding the causes, effects, and solutions to the effects of water
pollution from degraded stormwater runoff; requiring, if feasible, the quality of stormwater
discharges be no worse than the state water quality criteria or the existing quality of the receiving
waterbody, whichever is better; and encouraging basinwide stormwater management studies to
determine existing stormwater deficiencies and future needs.

The City of Palmetto comprehensive plan has a number of policies that address nonpoint source
- stormwater runoff. The majority of these appear to not be inconsistent with both the Tampa Bay
SWIM plan and the Terra Ceia aquatic preserve plan. However, according to DER, the City’s
comprehensive plan lacks specific, measurable objectives and policies that direct programs and
activities towards correcting existing estuarine water quality problems from the wastewater
treatment plan discharge, septic tank usage, and stormwater runoff from agricultural and
urbanized areas of the City. In addition, the City’s comprehensive plan does not specifically
recognize or coordinate with SWFWMD's SWIM program for Tampa Bay. Another policy that
restricts septic tank use to ‘areas in which their efficient use can be determined without
environmental degradation of water resources or threat to public health” appears to be
inconsistent with another policy Tequiring all future urban development to be served by the
City’s wastewater treatment system in order to prevent environmental degradation of surface
waters, marine & aquatic resources, and underlying groundwater resources.

[3] . Phosphate Processing Operations

There is consistency among all three types of plans regarding phosphate processing operations.
The Tampa Bay SWIM plan calls for reducing point and nonpoint source pollutant loading to
attain the water quality necessary to restore and maintain healthy and productive natural
systems, protect human health, and attain the highest possible water use classification. Under this
initiative, toxic pollutants such as gypsum, a waste byproduct of phosphate mining, are to be
managed in such a manner so as to preclude all future adverse environmental impacts on Tampa
Bay. All other previously incurred environmental impacts on Tampa Bay resulting from
mismanagement of gypsum fields or other contaminant sources should be readdressed.

The Hillsborough County comprehensive plan mandates that mining activities within the county
shall comply with or exceed state regulations related to land reclamation and wetlands, water
quality and quantity, and wildlife habitat protection; restrict mining in ecologically unsuitable
areas; and continue to enforce the county’s mining ordinance to prohibit mining within 25-year
river floodplains and restrict mining within the 100-year floodplains of rivers and streams.
However, there is no policy requiring reclamation or readdressment of previously incurred
environmental impacts from mining or management of waste byproducts.

The Cockroach Bay and Terra Ceia Aquatic Preserve management plans both prohibit the drilling
of oil and gas wells, the mining of materials, and dredging for the primary purpose of obtaining
upland fill w1thm the aquatic preserve.

The Manatee County comprehensive plan is less restrictive about mining in environmentally
sensitive areas than Hillsborough County’s plan is. The former requires new applications for
mineral resource extraction to be reviewed for adverse environmental impacts and to be in
compliance with county Reclamation Ordinance No. 81-22, although this policy and its
implementation mechanism lacks necessary wildlife protection measures, according to the
Florida Game and Freshwater Fish Commission (FGFWFC). The Manatee County comprehensive
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plan also requires that all applications for mineral extraction contain a reclamation program
which requires reestablishment of the “form and function of an appropriate land cover.”?” There
is no policy requiring reclamation or readdressment of previously incurred environmental
impacts from mining or management of waste byproducts.

There is no mention of phosphate mining activities within the City of Palmetto comprehensive
plan.

[4] Urbanization/Land Use/Wildlife Habitat

As mentioned above, this is one of the most inclusive and relevant issues binding all three types
of plans in this study together, concentrating on land use and associated development regulations
and their effect on ecosystems and wildlife habitat, including Tampa Bay. This includes programs
to conserve or preserve land (for the purposes of habitat protection and treatment of runoff,
among others), as well as regulation of both private and public development and other activities
in upland, riverine, intertidal and subtidal areas and their impact on water quality (water quality

and the means to address it being perhaps the most common issue between the three types of
plans).

The Tampa Bay SWIM plan presents two major initiatives with associated programs and
strategies that address land use and its effects on water quality and habitat. These initiatives
include: (1) providing sound environmental policies governing land use which impact the Tampa
Bay ecosystem, and (2) preserving, enhancing, and/or restoring upland, riverine, intertidal and
subtidal habitats for biological communities, pollution abatement, and aesthetic and recreational

. purposes.

Programs under the first initiative include: encouraging appropriate land use at the local, state,
and federal level; encouraging appropriate development or agricultural use of land bordering the
bay and its tributaries; evaluating the adequacy of existing zoning laws, environmental laws and
permitting processes as related to land use and environmental resources; and promoting
environmentally sound projects and practices. Major strategies for carrying out these programs
include the development, evaluation, and promotion of techniques, policies, and laws through
means such as technical assistance to local governments, district review of local comprehensive
plans and land use ordinances, and review of district rules pertaining to land use and
development practices.

Programs under the second initiative include: promoting the preservation of relatively pristine or
functional habitats already in existence; expanding and/or exchanging (mitigating) existing
habitats as replacement for habitat losses throughout the bay, tributaries, and associated uplands;
and restoring habitats as replacement for habitat losses throughout the bay, tributaries and
adjacent uplands. Major strategies for carrying out these programs include promotion and
support of local, state, and federal legislation designed to protect habitat, comprehensive
planning, and environmental education, stressing consistency among governments; enforcement
of existing laws governing habitat protection; existing land acquisition programs; and taxing
initiatives for acquisition. The augmentation and restoration of existing and historical habitat is
also a strategy that the district is very involved in, both for district lands and local government
properties within the Tampa Bay watershed (the latter utilizing cost-sharing between the district
and local governments).

27Policy 3.3.4.2, Manatee County Comprehensive Plan.
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In contrast to the Tampa Bay SWIM plan, which seeks to influence land use within the Tampa
Bay watershed and to preserve and restore conservation areas, both aquatic preserve
management plans are preservation-oriented, and call for the protection and, where possible,
enhancement of threatened and endangered species habitat within the aquatic preserve.
Additional onsite policies and procedures include:

“*  require additional authorization and approval for activities using submerged lands within
the aquatic preserve in areas where manatees are present.

e prohibit development activities within the aquatic preserve that adversely impact ‘
saltmarshes and other valuable submerged habitat (unless a prior determination has been
made by the Board of Trustees of the State of Florida of overriding public importance and
that no reasonable alternatives exist). Selected onsite policies and procedures include:

1. identify and develop guidelines for areas and plant communities in need of restoration

2. discourage developments within the aquatic preserve that requlre restoration or
mitigation

3. develop an exotic plant control and removal plan following monitoring

4. develop a cumulative impact analysis program for analyzing proposed uses within the
aquatic preserve.

prohibit the drilling of oil and gas wells, the mining of materials, and dred gi-ng for the
primary purpose of obtaining upland fill within the aquatic preserve.

e prohibit non-water dependent uses of submerged lands (including floating residential
" units) within the aquatic preserve except in those cases where the Board has determined

that the project is overwhelmingly in the public interest and no reasonable alternatives
exist.

prohibit storage of toxic, radioactive, or other hazardous materials within the aquahc
preserve.

Again, the operative phrase for all of these policies is “within the aquatic preserve.” There is only

one policy in both aquahc preserve management plans that indirectly calls for influencing land
use offsite:

¢ require, through the efforts of DER and SWFWMD, the maintenance and upgrading of the
water quality of the estuary and ensure the natural seasonal flow fluctuations of fresh
water into the estuary. In particular encourage DER and the Environmental Regulatory
Commission to extend OFW designations to wetlands above the MHW line in areas within
or adjacent to the aquatic preserve.

Overall, these aquatic preserve policies are either consistent with or not inconsistent with the
above SWIM plan policies. The possible exception is the aquatic preserve policy that discourages
developments within the aquatic preserve that require restoration or mitigation vs. the SWIM
plan strategy calling for the evaluation, promotion, and/or drafting of improved laws for
mitigation policies and practices, and the evaluation of mitigation banking and other criteria for
momtormg and determining the success of a project.?8 The former is clear on the practice of

2strategy #3, Program 1.c,, Development And Public Use Initiative 1, Tampa Bay SWIM Plan.
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mitigation within the preserve, and the latter supports research and “fine-tuning” of mitigation
laws, policies, and practices throughout the Tampa Bay area.

In contrast to the SWFWMD's strategy of encouraging environmentally sound and appropriate
land use, and the aquatic preserves’ concentration on protection of onsite resources (and lack of
control of land use outside preserve limits), is the power of local governments to regulate land
use. This power is explicitly codified within the local comprehensive planning process and the
subsequent creation and adoption of mandated land development regulations. Subsequently,
both the Hillsborough County and Manatee County comprehensive plans have a variety of GOPs
relating to land use, development practices, and conservation, especially within the coastal area.

The first requirement for consistency within this issue area is the recognizance by local
governments of any existing resource protection plans (e.g., aquatic preserve management plans)
within the coastal management element, along with regulatory or management techniques for
coordinating with the existing resource protection plans(s). Both Hillsborough County and
Manatee County comprehensive plans recognize the aquatic preserves within their jurisdictions,
and have issued policies within several elements for establishing coordination and consistency

with the respective aquatic preserve management plans. (This is discussed further within the
Intergovernmental Coordination and Planning Consistency issue below.)

Beyond this initial requirement, both compreherisive plans appears to be mostly consistent with

the Tampa Bay SWIM plan and the aquatic preserve plans. For instance, the Hillsborough County
comprehensive plan has a number of land development policies calling for:

= protection of conservation, preservation, and other environmentally sensitive areas
multiple use of public lands, such as parks, stormwater treatment, and wildlife habitat

give priority to locating water-dependent or related land uses along the shoreline of the
coastal area (but restricting development of water-related land uses by dredging and filling
wetlands or the natural shoreline)

prohibit solid waste landfills and hazardous waste facilities ‘that may adversely affect rivers
and tributaries

* discourage dredging and filling of wetlands
e protect floodplains

¢ encourage buffers for wetlands, floodplains, and waterbodies, and

address cumulative environmental impacts.

The Cockroach Bay plan amendment has several policies that directly address land use and

associated development regulations and their effect on ecosystems and wildlife habitat. These
include: ‘

» under the Cockroach Bay Overlay District Study, part of the Cockroach Bay plan
amendment (explained below), seek to establish a buffer area between the preserve (part of
the Area of Concern) and adjacent upland habitat land uses in order to help protect water
quality and aquatic vegetative habitats from degraded stormwater runoff

* develop a program in conjunction with the EPC, SWFWMD, DNR, TECO and other
property owners to identify drainage system alterations that facilitate water quality and
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habitat value improvements in the Cockroach Bay Aquatic Preserve utilizing a variety of
mechanisms, such as the use of natural plant communities for the treatment of stormwater,
detention of stormwater, and purchase of lands by the ELAP Program for multiple use as
wildlife habitat and stormwater management, and

. réquest the ELAP Program to purchase suitable parcels in the Area of Concern and
incorporate site restoration projects that achieve water quality and /or habitat benefits to
the Preserve, and

These policies appear to be consistent with both the Tampa Bay SWIM plan and the Cockroach
Bay Aquatic Preserve management plan. However, according to DCA, a policy requiring soil
capability analyses for flood hazards, stability, etc. to be considered for new development

appears to be inconsistent with Chapter 163, F.S., and 9J-5.006(3)(b)1, and that this policy needs to .
be strengthened to guide or coordinate new development to areas having suitable soils.

Mitigation, used by local governments as a tool for compensating for the impacts of new
development in environmentally sensitive areas, is controversial. Both local comprehensive plans
address mitigation; however, they appear not to perhaps be fully consistent with both aquatic
preserve plans regarding mitigation as a condition of development within aquatic preserves,
particularly in areas where scagrasses are present.

Both the Cockroach Bay and Terra Ceia Aquatic Preserve management plans call for prohibiting
development activities within the aquatic preserve that adversely impact saltmarshes and other
valuable submerged habitat. Theg also discourage developments within the aquatic preserve that
require restoration or mitigation.?? In contrast, the future land use element of the Hillsborough
County comprehensive plan supports mitigation as a condition of development by calling for
mitigation of adverse impacts from development, and requiring mitigation as a condition of
issuing development orders, including within Natural Preservation Areas (where development
for public use has been decided to be in the public interest), other ‘natural environmental
systems’ as defined in the conservation and coastal management elements, and in the county’s
River Corridor Overlay Districts. Another policy within the same element, however, calls for
preserving wetlands by discouraging the use of mitigation, dredge and fill, and similar
development activities through revising the county’s land development regulations to strictly
limit these practices. Additional policies also call for protection of tidal and other wetlands by
prohibiting ‘unmitigated encroachment,” in addition to requesting regulatory agencies to develop
a unified and coordinated wetland mitigation and restoration program, consistent with the
Tampa Bay SWIM plan.

However, according to both the Hillsborough County Environmental Protection Commission |
(EPC), the local environmental regulatory agency for Hillsborough County, and DNR, there is no
conflict between the EPC’s rules and DNR’s rules for mitigation in most aquatic preserves (and
no conflict between the EPC’s regulations and the comprehensive plan.) Mitigation is not allowed
within pristine areas of the Terra Ceia and Cockroach Bay aquatic preserves, but is allowed or at
least considered within the less-pristine areas of the preserve. Specifically, on mitigation would
be accepted for a proposed project that would impact a resource area designated Resource
Protection Area (RPA) 1 or 2. A proposed project would be considered, and mitigation accepted,

29Additionally, both plans state that “[m]itigation measures, other that those associated directly with
programs for habitat reestablishment or rehabilitation, are viewed by the Board [of Trustees] as inadequate
attempts to compensate for alteration of essentially natural ecological conditions through the establishment
of artificial resource systems. Therefore, mitigation will only be encouraged in conjunction with on and off-
site projects that are designed to reestablish natural habitat values and where the aquatic preserve will
biologically and aesthetically benefit from the proposed restoration actions.” (Terra Ceia and Cockroach Bay
Aquatic Preserve Management Plan(s), pp. 103 and 101 respectively.)
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if the area was designated an RPA 3. (RPA 1 is a resource area of natural or pristine qualities
while an RPA 3 is usually a barren area with a sandy bottom with little of no vegetation.) This is
essentially the same application of EPC’s wetlands rule, which governs the protection and use of
wetlands within Hillsborough County.0 .

The EPC, created by Florida Statute, is independent of the Hillsborough County Board of County
Commissioners and the County Administrator, and is not required to abide by or implement the
GOPs within the county’s comprehensive plan. Accordingly, the county works cooperatively
with the EPC to implement and enforce the county’s comprehensive plan, The EPC’s wetland
policies and regulations supersede those in the comprehensive plan, and they also apply to the
Cockroach Bay aquatic preserve.! Countywide, the EPC’s wetlands rule seeks to preserve
wetlands, but also offers an alternative of mitigation as a condition of development of such
wetlands. In fact, EPC’s rule has been overall fairly successful, resulting in a net paper gain of 298
acres of wetlands since 1985 as the result of mitigation.32

Hillsborough County has several plan amendments that are of significance to Cockroach Bay.
Plan amendment CPA 92-01, proposing a new growth management section to the Future Land
Use element, presents a Urban Service Area Map showing an Expansion Area overlapping into a
Wellfield Protection Area and the Cockroach Bay Aquatic Preserve. This overlap appears to be
inconsistent with Policy 4.3 of the Coastal Management element and Policy 18.3 of the
Conservation element. However, this overlap is most likely deliberate, and is part of an ongoing
controversy between the county, the state, and SWFWMD over the relationship between building
density and the provision and effectiveness of various wastewater treatment facilities within the
coastal areas of the county. (The County’s strategy in these areas has been to encourage higher
building densities so that this will make the provision of centralized wastewater treatment
facilities preferable to septic tanks, which has been a major problem within the coastal area,
particularly within the watershed of the Manatee River and Cockroach Bay.)

A land use issue in Hillsborough County that was significant several years ago, but is now moot,
was the tentative siting of an Tampa Electric Company (TECO) electrical power generating
facility on the southern shore of Cockroach Bay. Although the Hillsborough City-County
Planning Commission developed an Electrical Power Generating Facility (EPGF) land use
category for this purpose;:the Cockroach Bay site was environmentally controversial, and several
agencies and other groups filed objections to this land use. A citizen’s committee was formed to
review the issues involved in locating such a facility in this location, and, partly a result of their
findings, TECO decided to build this facility in another location inland. Although the proposed
site on Cockroach Bay did not end up in the published future land use map as EPGF, this
category is still extant within the county’s comprehensive plan (albeit with restrictions).

As a result of this threatened designation and other issues affecting Cockroach Bay the citizen’s
committee brought to light, the Hillsborough City-County Planning Commission, with the
assistance with the county’s Environmental Protection Commission, was directed to come up
with a full set of environmental data for Cockroach Bay for the purpose of creating a protection
plan and comprehensive plan amendment (CPA 92-03) for the protection of the bay and its

3°Chapter 1-11, Rules of the Environmental Protection Commission of Hillsborough County, Florida.

31By an act of the Legislature of Florida, the Tampa Port Authority owns and has jurisdiction over all
submerged lands within Hillsborough County (excluding the Cockroach Bay Aquatic Preserve). DNR,
although it has jurisdiction over the CBAP, only leases these lands for the preserve. Those who wish to
develop submerged lands need permission from both the EPC and the Port Authority (and DNR when
developing within the Cockroach Bay Aquatic Preserve).

32Courtney, C.M., “The Role of a Local Government in Wetlands Protection” (to be presented to the Society
of Wetland Scientists, 14th Annual Meeting, Edmonton, Alberta, May 30-June 3, 1993). Ecosystems
Management Division, Environmental Protection Commission, Hillsborough County, Florida.
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resources. The coordination of this effort takes place through the Cockroach Bay Aquatic Preserve
Management Advisory Team (CAPMAT), and involves a number of different local, state, and
federal agencies and other organizations. (The development of this amendment, the data

supporting it, the county’s management plan, and the amendment itself, are discussed elsewhere
in this report.)

The Manatee County comprehensive plan appears to be less supportive of mitigation, although it
is still available as a tool to allow development activities such as dredge and fill in wetlands
where deemed necessary or justifiable, or to allow wetland encroachments under the same
criterion. Other selected policies include:

* require special approval for projects adjacent to rivers, lakes and streams

* prohibit new development within the floodway of any perennial stream

* maximize the exclusion of all proposed development from the 25-year floodplain
e minimize alteration of any lake or stream by limiting the density credit transferred

* limit the extent and impact of land development in the Coastal Area and CHHA so as to
preserve the high value of coastal resources

¢ prohibit alteration of coastal wetland habitat except in instances of proposed water-
dependent uses, overriding public interest, deepwater ports or to avoid a taking. (DNR's
comments on the proposed version of this policy state that the county should carefully
weigh these exceptions, and that future activities of this type should be sited in areas that
have already been disturbed, especially deepwater port facilities.)

* require any encroachments into wetlands be mitigated pursuant to the habitat-specific
mitigation ratios described and require monitoring of mitigation success

»- require 50 ft. buffer zones for post-development jurisdictional wetlands on development
sites within the coastal area contiguous with any special waters

¢ review all proposed developments for compatibility with and determination of cumulative
impacts on adjacent natural resource reservation areas, and

® requireall proposedb development adjacent to the Terra Ceia Aquatic Preserve ensure that
no significant degradation of water quality, shoreline or estuarine habitat occurs.

The above policies appear relatively consistent with the Tampa Bay SWIM plan and the Terra
Ceia Aquatic Preserve management plan. However, DNR, in their review of Manatee County’s
proposed comprehensive plan, urged the county to take a stronger stand on mitigation, that this
position should be upfront, and that it should be monitored for the prescribed number of years.
Furthermore, DNR thinks that areas used for mitigation should, at the outset of development,
become conservation sites belonging to the county and not further developed.

Review comments for both counties’ comprehensive plans have urged that their respective
objectives and policies concerning mitigation be strengthened by eliminating or restricting
mitigation beyond what is presently allowed. This has been a controversial issue for the last
decade, in that local governments have been forced to use mitigation as a tool to allow at least the
partial development of privately-owned environmentally sensitive lands in order to avoid the
taking issue, whereas state natural resource agencies such as DER and DNR have been less
supportive of mitigation, and generally discourage it.
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The Hillsborough County comprehensive plan has several policies concerning wildlife and
wildlife habitat, including protecting significant wildlife habitat and prevent any further net loss
of essential wildlife habitat; developing and implementing a comprehensive program to conserve
and protect significant wildlife habitat from development activities; restricting development
activities which adversely affect areas identified and mapped as essential wildlife habitat; and
considering the effects of development on significant wildlife habitat and protect wildlife
corridors during the land use planning and development review process. These policies are not
inconsistent with both the SWIM plan and the Cockroach Bay aquatic preserve plan.

The Manatee County comprehensive plan has several policies as well that address wildlife
habitat. These include protecting and enhancing significant vegetative communities which
support wildlife in the Coastal Area; protecting native wildlife and their habitat from
development which would significantly alter their function and character; requiring the
preservation of native habitat during land development activities; and encouraging the
development or preservation of wildlife corridors by intergovernmental coordination and

Transfer of Development Rights. These policies are not inconsistent with both the SWIM plan and
the Cockroach Bay aquatic preserve plan.

The City of Palmetto comprehensive plan has a number of elements that directly address
urbanization/land use/wildlife habitat, and that support many of the initiatives and programs of
the Tampa Bay SWIM plan for this issue. However, according to DCA, the City’s comprehensive
plan lacks objectives and/or policies within its coastal management element that address:

e improving estuarine environmental quality
¢ the protection, conservation, and restoration of beaches or dunes, and

- coordinating with other local governments to ensure adequate sites for water-dependent
uses, prevent estuarine pollution, control surface water runoff, protect living marine
resources, reduce exposure to natural hazards, and ensure public access.

The City of Palmetto comprehensive plan, according to DCA, also lacks objectives and /or
policies within its conservation element that address:

the conservation, appropriate use, and protection of native vegetation and fisheries

e the protection and conservation of the natural functions of existing soils, fisheries, rivers,

bays, floodplains, and harbors, and
¢ the protection of existing natural reservations.

The City of Palmetto comprehensive plan, according to DER, also lacks a policy within its coastal

element that identifies regulatory or management techniques for the restoration or enhancement
of disturbed or degraded natural resources.

Overall, the City’s comprehensive plan appears not to give adequate consideration to the Terra
Ceia Aquatic Preserve management plan, particularly within the City’s land use criteria for
water-dependent uses and development within wetlands. The City’s comprehensive plan also
appears to rely heavily on mitigation of adverse impacts as a planning technique to protect and
enhance natural resources such as wetlands and wildlife habitat. According to agency reviews of
the draft version of the City’s comprehensive plan, the City’s use of mitigation as outlined in
these policies is not adequate in its definition or specificity for this purpose. This is also true
concerning the City’s land acquisition program or other activities.
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[5] Agricultural Activities and Effects on Water Quality and Living Resources

The Tampa Bay SWIM plan recognizes agricultural stormwater runoff as a threat to the water

quality of Tampa Bay, and incorporates several strategies designed to address this issue. These
strategies include:

* encourage the development of soil and water conservation plans employing Best
Management Practices (BMPs) for agricultural, aquacultural, and silvicultural operations in
the Tampa Bay watershed; identify priority sub-basins; develop conservation plans for

landowners in priority sub-basins by the Soil Conservation Service with assistance from the
district and local soil and water conservation districts

¢ ensure compliance with approved conservation plans through establishment of new
positions within the district with responsibility for compliance monitoring and
enforcement, and

reduce the levels of nutrients and other contaminants in agricultural stormwater discharges
by requiring if feasible, that the quality of stormwater discharges be no worse than the state
water quality criteria or the existing quality of the receiving waterbody, whichever is better.

Neither of the two aquatic preserve management plans have policies that address agricultural
runoff and its effects. They both require only, through the efforts of DER and SWFWMD, the
maintenance and upgrading of the water quality of the estuary and ensure the natural seasonal
flow fluctuations of fresh water into the estuary. Regardless, there are several ongoing activities
that directly address agricultural and other types of runoff and their effects on Cockroach Bay.
These include a combined land acquisition and stormwater treatment project on the northern
shore of Cockroach Bay funded by the federal Coastal America program, Hillsborough County,
and SWFWMD’'s SWIM program (for a total contribution of approximately $1 million), and an
additional award of a $400,000 U.S. Environmental Protection Agency (EPA) Clean Water Act
Section 319(h) Nonpoint Source Pollution Set-Aside grant to fund construction of a stormwater
_system designed to treat agricultural runoff presently entering the bay. (The latter is specifically

designed to address sediment contamination from polluted runoff.) This project is described
further within this report

This project, along with the agricultural BMPs called for in both Hillsborough and Manatee
County comprehensive plans, are perhaps the most visible manifestation of consistency
regarding agricultural runoff for the Cockroach Bay Aquatic Preserve and (excluding the two
projects above) the Terra Ceia Aquatic Preserve.

The City of Palmetto comprehensive plan contains no objectives or policies that address this
issue. '

[61 Mosquito Control Activities and Effects on Wetlands Habitat, Water Quality, And
Living Resources

Mosquito control activities such as diking, ditching, and the application of various biocides have

- historically had deleterious effects on wetlands habitat, water quality, and living resources in

estuaries.



The Tampa Bay SWIM plan does not specifically address mosquito control activities, although
Natural Systems Initiative 1 (preserving, enhancing, and/or restoring upland, riverine, intertidal
and subtidal habitats) and its strategy of promoting the preservation of relatively pristine or
functional habitats could be used to address this issue where necessary.

In contrast, both Terra Ceia and Cockroach Bay aquatic preserve plans prohibit mosquito control
practices (i.e., diking, ditching) within the aquatic preserve that require habitat modification or
manipulation (unless there are no reasonable alternatives and failure to conduct such practices
would result in a threat to public health). Both plans also limit pesticide and biocide use within
the aquatic preserve to those that are approved by EPA for wetland and aquatic application.

There are no GOPs in either Hillsborough or Manatee County comprehensive plans that reference
mosquito control activities, past or present. However, although both Hillsborough and Manatee
Counties have only one mosquito control district each, both Terra Ceia and Cockroach Bay
aquatic preserve plans call for preserve managers to become familiar with the policies and
activities of each district, and to work with and monitor the activities of these districts.

The City of Palmetto comprehensive plan contains no objectives or policies that address this
issue. :

Overall, there is no consistency between the three types of plans for this issue.

{71 Destruction/decline of Seagrasses

This is one of the most important issues affecting the Tampa Bay estuary. Seagrasses, important
as nurseries for many species, are affected by increased turbidity, thermal discharges from power
plants, dredge and fill, and physical damage from progller scamng, and have declined to
approximately 19 percent of their coverage since 1876.

The Tampa Bay SWIM plan has a number of programs and strategies that directly address the
causes of decline of seagrasses that are incorporated under two major initiatives. The plan calls
for (1) preserving, enhancing, and/or restoring upland, riverine, intertidal and subtidal habitats
(explained in detail above in Urbanization/Land Use/Wildlife Habitat), and (2) reducing
incidental destruction of environmentally sensitive areas. (The latter includes a program of
distributing signs and other markers throughout the bay in seagrass and other environmentally
sensitive areas.)

Because they are a key component of the submerged habitat within both Terra Ceia and
Cockroach Bay Aquatic Preserves, their management plans contain an extensive variety of
policies to protect this resource. These include:

e protect and, where possible, enhance threatened and endangered species habitat within the
aquatic preserve. Additionally, require additional authorization and approval for activities
using submerged lands within the aquatic preserve in areas where manatees are present
(additional restrictions may apply)

e prohibit development activities within the aquatic preserve that adversely impact
saltmarshes and other valuable submerged habitat (unless a prior determination has been
made by the Board of overriding public importance and that no reasonable alternatives
exist). Additional onsite policies and procedures include:

33p. 27, Tampa Bay SWIM Plan, 1988.
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1. identify and develop guidelines for areas and plant communities in need of restoration.

2. discourage developments within the aquatic preserve that require restoration or
mitigation.

3. develop an exotic plant control and removal plan following monitoring.

4. develop a cumulative impact analysis program for analyzing proposed uses within the
aquatic preserve.

e prohibit the drilling of oil and gas wells, the mining of materials, and dredging for the
primary purpose of obtaining upland fill within the aquatic preserve

e prohibit non-water dependent uses of submerged lands within the aquatic preserve except
in those cases where the Board has determined that the project is overwhelmingly in the
public interest and no reasonable alternatives exist, including floating residential units

* limit pesticide and biocide use within the aquatic preserve to those that are approved by
the EPA for wetland and aquatic application, and

» prohibit the construction of new deepwater ports within the aquatic preserve boundaries.

One of the most potent activities that can impact seagrasses within aquatic preserves is the
emplacement of docks and piers. DNR has permitting authority for docks and piers within
aquatic preserves, but they cannot forbid the construction of docks and piers as long as they meet
criteria established by law and rule. However, they can influence their placement and design, and
do so when necessary.

Overall, the three types of plans within the study area appear to be generally consistent for this
issue. Both Hillsborough and Manatee County comprehensive plans address seagrasses by
restricting development activities in submerged areas containing “significant seagrass” or
“significant seagrass habitat.”34 However, in the case of the Manatee County comprehensive
plan, the terms “significant” and “adversely affect,” part of a policy prohibiting non-water-
dependent development in submerged areas containing significant seagrass, are not defined.
Additionally, although Policy 4.1.1.1 (Conservation element) of the Manatee County
comprehensive plan prohibits any non-water-dependent development activities in submerged
areas containing “significant” seagrass habitats, it qualifies this policy by stating “. . . except as
expressly permitted by other policies (e.g., Policy 4.1.2.5) ... ” Policy 4.1.2.5 restricts “ .. . dredge
and fill operations within the Coastal Area to operations which facilitate the continuing use of
existing channels, operations associated with appropriate water-dependent uses [italics added), or
operations caused by limited tidal circulation or other deficiencies of the environmental system.”

This policy is also inconsistent with Policy 2.6 (Coastal Management element) of the Hillsborough
County comprehensive plan, which prohibits development activities on submerged lands
containing significant seagrass habitat. Policy 4.1.2.5 could also possibly permit development in
areas where significant seagrass habitats are present. Furthermore, if development is allowed as
such, even if mitigated, and the aquatic preserve management plans call for prohibiting such
development within aquatic preserves (in addition to the SWIM plan calling for protecting and
restoring seagrass areas), then there is a possible inconsistency (or perhaps a lack of clarification)
among these two plans regarding development in areas where seagrasses are present.

3policy 2.1, Coastal Management element and Policy 3.3, Conservation and Aquifer Recharge element. See
matrices for a more detailed listing of policies.



Policy C-37.4 (Future Land Use element), part of the Cockroach Bay plan amendment CPA 92-03,
seeks to establish a scientifically-defensible buffer zone between the Cockroach Bay Aquatic
Preserve and adjacent upland uses in order to prevent degradation of water quality and aquatic
vegetation habitats as part of the Cockroach Bay Overlay Study called for in Policy C-37.13. This
policy is not inconsistent with both the SWIM and Cockroach Bay Aquatic Preserve management
plans. However, in DNR review comments on the earlier version of this policy (18.3,
Conservation and Aquifer Recharge element) in the draft comprehensive plan, the agency
suggested that the county needed to readdress its future land use designations if the county
wants a buffer around the preserve.

Policy C-37.5, also part of the Cockroach Bay plan amendment CPA 92-03, requires the Board of
County Commissioners to establish a Cockroach Bay Aquatic Preserve Management Advisory
Team (CAPMAT) by 1992, with members.representing the County, the Planning Commission, the
Environmental Protection Commission, Hillsborough Community College, state and regional
agency staff, concerned citizens and area landowners. One of the tasks for the Management
Advisory Team is to document the extent and relative health of seagrasses and identify sources of
seagrass damage before recommending actions to ban boating or identify exclusionary areas in
the aquatic preserve. (Policy C-37.9, Future Land element, calls for the county to work with the
appropriate authorities, including the Environmental Protection Commission and DNR, to
implement means of protecting seagrasses from propeller dredging throughout the aquatic
preserve.) '

Another task is to assist in the development of public education maps and to work with the
appropriate authorities in the placement of markers clearly indicating boating channels and
potential hazards in appropriate locations throughout the Cockroach Bay Aquatic Preserve. These
policies are clearly consistent with both the Tampa Bay SWIM plan and the Cockroach Bay
Aquatic Preserve management plan.

The Hillsborough County Environmental Protection Commission recently amended Chapter 1-11
of its rules to include seagrass species as wetland plants and to give these areas special protection
when they are sufficiently damaged (e.g., from the impacts of propeller-driven boats). This
amendment creates marine recovery areas where this physical damage can be documented, and
ameliorated through the implementation of special management plans. With the assistance of
DNR, four recovery areas have been established within the Cockroach Bay Aquatic Preserve for
an initial period of three years. All of these areas have various restrictions on watercraft as well.
Additional activities related to the Cockroach Bay Recovery Areas include informational signage,
public educational brochures, marine enforcement by the Hillsborough County Sheriff's
Department, and a monitoring and research project to evaluate recovery (also part of Policy 37.5).

The City of Palmetto comprehensive plan has several policies that address seagrasses. These
include: (1) review development regulations to ensure no net reduction in native vegetation,
marine grass beds, mangrove forests, coastal marshes, and living marine resources; and (2)
prohibit dredge and fill of marine grass beds except in instances of overriding public interest
(mitigation is required). However, according to review agencies, the City needs to specify how
mitigation will be required, and define “instances of overriding public interest.” DNR specifically
stated in their review that the “loss of further seagrass beds is not in the public interest, as the
only seagrasses within the Palmetto are within the Terra Ceia Aquatic Preserve.” This latter
policy appear inconsistent with the Terra Ceia Aquatic Preserve management plan.

Additionally, according to DCA, the City’s comprehensive plan lacks objectives and /or policies
within its coastal management element that addresses coordinating with other local governments
to ensure adequate sites for water-dependent uses, prevent estuarine pollution, control surface
water runoff, protect living marine resources, reduce exposure to natural hazards, and ensure
public access. According to DER, this plan also lacks a policy within its coastal element that
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identifies regulatory or management techniques for the restoration or enhancement of disturbed
or degraded natural resources.

(81 Dredging and Disposal of Dredge Materials

Dredging and disposal of dredge materials is obviously closely related to the fate of seagrasses, as
destruction of submerged bottom and habitat from development activities requiring dredge and
fill (e.g., construction of marinas and navigation channels) is one of the reasons for the decline of
seagrasses in Tampa Bay.3> The placement and management of spoil, a byproduct of dredging,
and the spoil islands created by this activity is also a major concern within the Tampa Bay
estuary.

The Tampa Bay SWIM plan approaches this issue from the perspective of habitat protection and
restoration. Several programs under Natural Systems Initiative 1 (preserving, enhancing, and /or
restoring upland, riverine, intertidal and subtidal habitats} are designed to preserve existing
habitat, restore degraded habitat, evaluate the environmental impacts of marinas and their
construction, and promote improved marina designs and facilities.

Since the main objective of the aquatic preserve program is to protect the resources of the aquatic
preserves (largely being submerged lands) for the benefit of future generations, most activities
that would adversely affect this resource are prohibited. This includes drilling, mining,
construction of deepwater ports, bottom-trawling, marina construction in RPAs 1 and 23, and all
other development activities that would adversely impact saltmarshes and other valuable
submerged habitat.7 In addition, these plans call for managing spoil islands within the aquatic
preserve as bird rookeries and wildlife habitat areas.

There is only one policy within the Hillsborough County comprehensive plan that directly
addresses dredge and fill. Policy 2.8 (Coastal Management And Port element) calls for the county
to initiate an interagency agreement with the Tampa Port Authority® to restrict dredge and fill in
the coastal area to maintenance dredging of existing channels, activities associated with
appropriate water-dependent uses, correction of environmental problems caused by limited tidal
circulation, and environmental restoration, all with additional provisions to be included within

35This issue is also closely related to Ports and their impacts; however, because these impacts go beyond
dredge and fill, this is its own issue.

36As defined in Chapter 18-20.003(31), (32), and (33), F.A.C., an RPA 1 is an area within an aquatic preserve
which has resources of the highest quality and condition for that area. These resources may include, but are
not limited to, corals; marine grassbeds; mangrove swamps; saltwater marsh; oyster bars; archaeological and
historical sites; endangered or threatened species habitat; and, colonial water bird nesting sites. An RPA 2 is
an area within an aquatic preserve which is in transition with either declining RPA 1 resources or new

. pioneering resources within RPA 3. An RPA 3 is an area within an aquatic preserve that is characterized by

the absence of any significant natural resource attributes.

37Dredge and fill activities within aquatic preserves allowed by law (Ch. 258.42, F.S.), pursuant to a permit,
include the minimum dredging and spoiling authorized for public navigation projects, marinas, piers, docks
and attendant navigation channels; other alteration of physical resources deemed necessary to enhance the
quality or utility of the preserve or public health; maintenance dredging for existing navigation channels;
restoration of land; reasonable improvements necessary for public utility installation or expansion; and the
installation and maintenance of oil and gas transportation facilities properly marked with marine navigation
aids. .

38The Tampa Port Authority,
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the agreement.3? This policy, while generally consistent with both the SWIM and aquatic preserve
plans, does not address submerged lands in terms of habitat and /or water quality protection.

The Manatee County comprehensive plan has several policies dealing with dredge and fill, all of
which are consistent with the Terra Ceia Aquatic Preserve management plan and Ch. 258.42, F.S,,
which addresses dredge and fill activities within aquatic preserves. These policies are similar to
those of Hillsborough County, and include: :

* prohibit dredging and filling of submerged lands, except for uses classified and prioritized
in Policy 4.2.1.1 (Coastal Management element) as water-dependent. All dredge and fill
applications within or adjacent to the Terra Ceia Aquatic Preserve shall be submitted to
DNR for comments which will be considered by Manatee County during project review,
and

* require the management of developments that require dredge and fill to prevent further
degradation of adjacent waters and to insure placement of spoil on suitable upland areas.

The City of Palmetto comprehensive plan has two policies that directly address dredging. These
policies call for: (1) discouraging the hardening, channelizing, or structural modification of
natural drainageways, and (2) prohibiting the dredging and filling of undisturbed bay bottom
except in cases of overriding public interest (mitigation is required where appropriate). As
referred to earlier, several review agencies have recommended that the City specify how
mitigation will be required, and to define “overriding public interest.”

With the possible exception of these latter qualifying phrases, there appear to be no obvious
inconsistencies for this issue and the policies addressing it within each of the three plans.

[9] Wetlands

A major issue within the Tampa Bay area is the continued destruction of wetlands. Although the
Warren S. Henderson Wetlands Protection Act of 19844 has improved the protection of wetlands
within Florida, coastal and riverine marshes and swamps within the Tampa Bay watershed face
increasing pressure from development.4! Again, as with the issue of dredging and disposal of
dredge materials, the Tampa Bay SWIM program presents wetlands conservation as a habitat
issue (in addition to the more traditional water management district concerns for the beneficial
effects on ground and surface water that wetlands can have). Correspondingly, the Tampa Bay
SWIM plan calls for the preservation, enhancement, and/or restoration of upland, riverine,
intertidal and subtidal habitats for biological communities, pollution abatement, and aesthetic
and recreational purposes; and the encouragement of appropriate land use at the local, state, and
federal level, including appropriate development or agricultural use of land bordering the bay
and its tributaries. (The latter includes promotion of limiting or preventing land alterations via
incentives such as tax reductions, density tradeoffs, or transfers or purchases of developmental
rights, and promoting buffer zones, setback requirements, wildlife corridors, and conservation
easements.)

39Ch. 403.021(9), F.S. requires deepwater ports to prepare a master plan which addresses port facilities and
expansion plans, environmental impacts, and other elements and impacts of the port. Ch. 163.3178(2)(k), F.S.
requires these master plans to be submitted to the local government within whose jurisdiction the port is
located and integrated withthe coastal element of that government’s local comprehensive plan.

40Ch. 403.91-403.929, F S. .

41p, 27, Tampa Bay SWIM Plan, 1988.
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Both Terra Ceia and Cockroach Bay aquatic preserve plans have policies that are concerned with
protecting wetlands and wetland vegetation (e.g., saltmarsh, mangrove) from adverse impacts by
limiting or prohibiting development. Most of these policies apply to wetlands within the
jurisdiction of the preserve; however, several have the potential to enhance offsite wetlands.
These include:

¢ prohibit the drilling of oil and gas wells, the mining of materials, and dredging for the
primary purpose of obtaining upland fill within the aquatic preserve, and

* require, through the efforts of DER and SWFWMD, the maintenance and upgrading of the
water quality of the estuary and ensure the natural seasonal flow fluctuations of fresh
water into the estuary. In particular encourage the Department of Environmental
Regulation and the Environmental Regulatory Commission to extend OFW designations to
wetlands above the MHW line in areas within or adjacent to the aquatic preserve.

The first policy has the effect of cutting off a historical source of upland fill, and the second, if
successful, would hopefully help protect the water quality of the aquatic preserve by prowdmg
an additional layer of protection for those wetlands that drain into the aquatic preserve

Most policies within the Hillsborough County comprehensive plan appear consistent with
wetland-related objectives or policies or their equivalent in the Tampa Bay SWIM plan and both
aquatic preserve plans. One of the strongest is Policy 2.1 (Coastal Management element), which
continues the county’s conservation and protection of tidal wetlands and prohibits unmitigated
encroachment into these areas. Additional policies that support both the SWIM and aquatic
preserve plans include:

* initiate an interlocal agreement with SWFWMD to ensure that minimum freshwater flows
inriver and streams needed to support natural optimal diversity and productmty in
estuarine areas are scientifically determined and maintained

* amend existing land development regulations (LDRs) to require preservation of native
upland plant communities necessary to buffer coastal wetlands

* oppose destruction or degradation of intertidal/ subtidal vegetative communities to
develop new manmade estuarine beaches

¢ prohibit channelization or hardening of natural stream courses, except in cases of
overriding public interest

¢ preserve wetlands by dlSCOul'aglng use of rmtxgatlon dredge and fill, and smular
development acuvmes by revising LDRs, and

® encourage new development to maintain streams, lakes, wetlands, and estuaries for which
stormwater conveyance or attenuation is significant.

However, several policies appear to be inconsistent with the Cockroach Bay aquatic preserve
plan. Objective 2 and Objective 3 of the respective coastal management and conservation
elements are virtually identical in wording, and both call for the continuance of no net loss of
wetlands in the county’s coastal and other areas, and a measurable annual increase in restored
wetlands. (The latter is consistent with the Tampa Bay SWIM plan.) Both objectives require
mitigation and/or restoration to implement. Although Policy 2.1 (Coastal Management element)
continues the conservation and protection of tidal wetlands, it does so by prohibiting
‘unmitigated encroachment’ into these areas, a policy potentially inconsistent with DNR’s policy
discouraging developments within aquatic preserves that require restoration or mitigation. There
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is also no policy that directly addresses encroachment into the Cockroach Bay Aquatic Preserve.
However, as discussed within Issue # 4, Urbanization/Land Use/Wildlife Habitat, there is no
conflict between the Hillsborough County Environmental Protection Commission’s wetlands
rule, the county comprehensive plan, and the Cockroach Bay Aquatic Preserve management plan.

Wetland-specific objectives and policies within the Manatee County comprehensive plan are

_ similar to Hillsborough County’s, offering limited protection to wetlands within the county, but
also relying heavily on mitigation as an incentive for protection. For instance, Policy 4.1.1.2
(Coastal Management element) prohibits alteration of coastal wetland habitat except in instances
of proposed water-dependent uses, overriding public interest, deepwater ports, or to avoid a
taking. Policy 4.1.1.3 requires any encroachments into wetlands be mitigated pursuant to the
habltat-specxﬂc mitigation ratios described and the monitoring of mmganon success. However,
from their review of the county’s draft plan, DNR thinks the exceptions in Policy 4:1.1.2 should be
carefully weighed, as alteration of wetlands is rarely in the public interest, and that future
activities of this type should be sited in areas that have already been disturbed, especially
deepwater port facilities. DNR also thinks the county should take a stronger stand on mitigation
in Policy 4.1.1.3, and that such mitigation should be monitored for the prescribed number of
years. Both comprehensive plans also have policies that encourage the use of wetlands to treat
stormwater runoff, and the creation of buffer zones around wetlands.

The City of Palmetto comprehensive plan has many objectives and policies that address wetlands
and wetlands protection. These include:

* protect and enhance the City’s natural resources by ensuring mitigation of adverse impacts
of pollution and restoration of natural systems disrupted by new development

* protect freshwater wet prairies, marshes, and swamps from development that would
significantly alter their natural character (mitigation is required where development
intrudes). Require all applicable permits to be obtained before issuing DO.

¢ not permit development to supplant key wetlands unless overndmg public interest is
determined and mmganon required.

¢ consider areas adjacent to wetlands to be important buffer areas for wetland management
and to be treated in a manner minimizing adverse environmental impacts on ecologically
sensitive wetlands

* require all applicable permits to be obtained before issuing a development order

e review development regulations to ensure no net reduction in native vegetation, marine
grass beds, mangrove forests, coastal marshes, and living marine resources

¢ prohibit future development of mangrove forests and coastal marshes unless mitigation is
required

* expand preservation of environmentally sensitive areas indicated on FLU plan, particularly
near Terra Ceia Bay, and

¢ revise land development regulations to specify standards and requirements for open space
conservation of private lands with the objective of preservation of Terra Ceia Bay.

However, agency reviews of these objectives and policies questioned what kind of mitigation and
to what level is required (e.g., 1:1 basis); the size and location of key wetlands and buffer areas;
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and warned against the trimming of mangroves within the Terra Ceia Aquatic Preserve unless for

riparian access.

According to DCA, the City of Palmetto comprehensive plan lacks objectives and/or policies
within its coastal management element that address:

¢ improving estuarine environmental quality, and

e coordinating with other local governments to ensure adequate site for water-dependent
uses, prevent estuarine pollution, control surface water runoff, protect living marine
resources, reduce exposure to natural hazards, and ensure public access.

The City of Palmetto comprehensive plan, according to DCA, also lacks objectives and /or
policies within its conservation element that address:

- the conservation, appropriate use, and protection of native vegetation and fisheries

 the protection and conservation of the natural functions of existing soils, fisheries, rivers,
bays, floodplains, and harbors, and

* the protection of existing natural reservations.

The City of Palmetto comprehensive plan, according to DER, also lacks a policy within its coastal
element that identifies regulatory or management techniques for the restoration or enhancement
of disturbed or degraded natural resources.

[10] Development and Damming of Creeks and Rivers

Freshwater creeks and rivers are an integral part of the Tampa Bay estuary, providing critical
habitat, potable water, and increasingly scarce waterfront property. However, this development
and damming pressure on these creeks and rivers present a threat to these features and the
benefits they bring to the estuary. Consequently, all three types of plans in this study address
directly or indirectly creek and river resources.

The Tampa Bay SWIM plan addresses creeks and rivers by calling for the protection,
enhancement, and/or restoration of upland, riverine, intertidal, and subtidal habitats by
promoting (through funding, technical assistance, or other actions) more stringent local, state,
and federal laws, regulations, and development practices; the enforcement existing laws and
regulations, including permit stipulations; public education; land acquisition programs;
restoration activities (e.g., planting of native plants, eradication of non-native plants, stabilization
of beaches and shorelines); mapping; and ecological and other research.

Both Terra Ceia and Cockroach Bay aquatic preserve plans call for the protection of preserve
habitat by prohibiting (1) any development within the preserve that adversely impact
saltmarshes and other valuable submerged habitat, (2) the drilling of oil and gas wells, mining of
materials, and dredging for obtaining upland fill, and (3) the construction of new deepwater
ports within the preserve boundaries. The aquatic preserve policy directive that calls for the
maintenance and upgrading of the water quality and natural seasonal flow fluctuations of the
estuary (including encouraging the Department of Environmental Regulation and the
Environmental Regulatory Commission to extend OFW designations to wetlands above the
MHW line in areas within or adjacent to the aquatic preserve) has perhaps the largest potential to



affect development and other pressures on at least several of the crecks and rivers flowing into
Tampa Bay.

The Hillsborough County comprehensive plan has several policies that address the development
and damming of creeks and rivers. These policies include:

amend floodplain regulations to protect wildlife habitat and natural floodwater
assimilation capacity

continue to prohibit unmitigated encroachment into 100-year floodplains

continue to enforce the county’s mining ordinance to prohibit mining within 25-year river
floodplains and restrict mining within 100-year floodplains of rivers and streams

preserve natural shorelines and reverse the trend towards hardening shores and
channelization by prohibit shoreline alteration through hardening

restore publicly-owned or controlled lands by vegetating riverbanks with native vegetation
to prevent erosion

conserve and preserve natural riverbanks & levees

initiate an interlocal agreement with SWFWMD to ensure that minimum freshwater flows
are scientifically determined and maintained to support natural optimal diversity and
productivity in estuarine wetlands

consider appropriate provisions from the Cockroach Bay Aquatic Preserve plan for
incorporation into the Hillsborough County comprehensive plan (

develop regulations and performance standards to protect water quality and quantity,
environmentally sensitive areas, wildlife habitats, and rivers and creeks from degradation
by development

require the location and design of public roads and bridges with riverine corridors to
minimize impacts adverse to wildlife habitats and vegetative communities, and

restrict clearing or filling of natural plant communities within 50’ of the EPC jurisdictional
line of rivers and creeks designated as River Corridor Overlay Districts or within 100" of the
MHW line of such rivers and creeks, with mitigation as necessary.

These policies appear consistent with both the SWIM plan and the Cockroach Bay aquatic
preserve plan. The Manatee County comprehensive plan has no policies that address the
development and damming of creeks and rivers.

The City of Palmetto comprehensive plan has an objective and several policies that address the
development and damming of creeks and rivers. These include:

ensure no net reduction in surface and subsurface water quality in coastal and inland areas
as a result of existing and future development [this objective does not address untreated
agricultural runoff]

discourage hardening, channelizing, or structural modification of natural drainageways;
preserving natural landscape barriers to flooding and stormwater as a requirement to
obtain a development order, and



e preserve private open space through the use of planned developments in order to conserve
environmentally sensitive areas at Terra Ceia Bay and Manatee River.

This objective and these policies do not appear to be inconsistent with the Tampa Bay SWIM plan
and the Terra Ceia Aquatic Preserve management plan.

[11] Decline in Commercial & Recreational Finfish and Shellfish Landings and Lack of
Information re: Decline

The decline in commercial and recreational finfish and shellfish landings, and the lack of
information regarding this decline, is an important issue facing Tampa Bay. The Tampa Bay
SWIM plan presents this problem as a result of the degradation of water quality and natural
habitat, and so presents its goals, initiatives, programs, and strategies within this context.

Several programs and strategies establishing monitoring and research studies for addressing
fisheries decline under Natural Systems Initiative 1 (preserve, enhance, and/or restore upland,
riverine, intertidal and subtidal habltats) are presented within the SWIM plan. Selected programs
include:

¢ evaluate the success of restoration and preservation projects (inclusive of projects begun or
completed prior to SWIM endeavors) through aerial habitat mapping and coordinated
ground-based studies

* develop additional databases useful for design and ifnp]ementation of future projects

» promote and /or fund research concerning habitat restoration and functionality (e.g.,
wildlife utilization of submerged and intertidal habitat for gamefish, commercial species,
and other wildlife.

Programs under Natural Systems Initiative 2 (preserve, enhance, and/or restore plant and animal
populations that use the bay, tributaries, and or associated uplands for part or all of their life
cycles) for addressing fisheries decline include: :

e optimize habitats for use by botanical, invertebrate, and vertebrate populations and

communities through the above programs of preserving, augmenting, and restoring
habitats

¢ promote and/or fund research which provides information important to the development
and implementation of ecologically sound wildlife management programs for the Tampa
Bay ecosystem, and, using the results of this research,

e promote and/or draft wildlife management programs to protect populations and
communities associated with the bay inclusive of threatened or endangered species
important to commercial and sport fishermen, including local, state, and federal legislation
and enforcement necessary to accomplish management goals.

Furthermore, under Bay Management Initiative 2 (promote the adoption and enforcement of laws
and regulation necessary to implement the Natural Systems, Water Quality and Land Use
Initiative of the plan), programs and strategies designed to implement this injtiative include:



» review the adequacy of governmental rules and regulations to carry out the SWIM plan’s
programs, including reviewing the sufficiency of enforcement programs of pertinent
regulatory agencies and all other applicable fish and wildlife laws

¢ enhance current commercial and sport fishing regulations and fishery productivity by
developing and implementing biologically defensible fishing regulations, stocking, and
habitat creation /restoration projects

e implement protective regulations and management strategies for fisheries on the decline in
Tampa Bay, and

» improve the enforcement of fishing regulations by consolidating and standardizing all
special acts and local laws related to fishing activities.

Finally, SWFWMD proposes under its SWIM plan to unify and consolidate all special acts and
local laws related to marine resource management and work to ensure adequate funding and
staffing levels for increased monitoring and enforcement capabilities for Tampa Bay.

Both Terra Ceia and Cockroach Bay aquatic preserve plans are consistent with the SWIM plan,
particularly regarding research and environmental education, but they also seek to protect the
preserve from any adverse effects associated with artificial reef construction. Accordingly, both
aquatic preserve plans call for:

* provide and actively encourage research and educational opportunities for scientists and
other interested researchers within the framework of a planned research program in the
aquatic preserve

¢ prohibit any activity commercial or recreational that might impact the integrity of hard
bottom communities within the aquatic preserve

* insure that artificial reef construction does not adversely impact environmentally fragile
areas within the aquatic preserve and that the construction will maintain the essentially
natural condition while enhancmg the quality and utility of the preserve

s require, through the efforts of DER and SWFWMD, the maintenance and upgradmg of the
water quality of the estuary and ensure the natural seasonal flow fluctuations of fresh
water into the estuary, and, in particular, encouraging DER and ERC to extend OFW
designations to wetlands above the MHW line in areas within or adjacent to the aquatic
preserve

* identify and document any problems caused by fishing, shellfishing, and collecting
activities and reporting them to the Marine Fisheries Commission, and

* recognize and educate both the public and government that successful shellfish culture and
harvesting efforts in the aquatic preserve are dependent upon pollution prevention and
abatement and careful comprehensive planning.

Both Hillsborough and Manatee County comprehensive plans at least partially address the
decline in commercial and recreational finfish and shellfish landings, and the lack of information
regarding this decline. Hillsborough County’s plan has an objective calling for maintaining and
enhancing the abundance and diversity of living marine resources in Tampa Bay (although this is
made conditional by the accompanying qualifier: . .. where [environmentally and
economically] feasible . . . 7). Accompanying policies call for opposing any proposal to h
permanently close the Cockroach Bay Aquatic Preserve to public shellfishing, improving water
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quality in order to maintain shellfish viability by improving sewage treatment in the vicinity of
the Cockroach Bay aquatic preserve, and coordinating with and support appropriate regulatory
agencies to ensure that land developments within the coastal area discharging into receiving
waters that flow into a “Conditionally Approved” or “Approved” DNR shellfish harvesting area
demonstrate nondegradation of water quality for all applicable discharges. Regarding the latter
policy, however, any discharges of sewer effluent will prompt DNR to place a protective buffer
within the area to protect the shellfish harvesting area impacted by the discharge, and that this
discharge would have to be removed in order to upgrade the classification (if warranted).

In spite of the lack of a specific objective to conserve, appropriately use, and protect fisheries and
marine habitat (the lack of which constitutes a lack of consistency with the Tampa Bay SWIM
plan), Manatee County’s comprehensive plan has several other policies that address this issue.
These include an objective calling for improving the water quality of coastal resources such that
all DNR shellfish harvesting prohibition areas are upgraded to “Approved” by 1993, and that all
other coastal area waters meet their applicable standards. Other policies include:

 prohibit development requiring the issuance of a point source discharge permit in a
“prohibited” DNR shellfish harvesting area (except in areas where “prohibited shellfish

harvesting” is due to the potential for contamination by sewage in areas receiving effluent
discharges)

* require land developments within the coastal area which discharge into “Conditionally
Approved” or “Approved” DNR shellfish harvesting areas to demonstrate non-

degradation of water quality for all applicable parameters (compliance with OFW criteria),
and

¢ coordinate with DER and DNR regarding water quality status, classification of shellfish
harvesting areas, pollution sources, and compliance with state water quality parameters.

The City of Palmetto comprehensive plan has an objective and several policies that address
fisheries. These include:

* review development regulations to ensure no net reduction in native vegetation, marine
grass beds, mangrove forests, coastal marshes, and living marine resources

¢ protect living marine resources from immediate and future degradation resulting from
improper development and/or waste disposal practices. Review and correct or revise

appropriate codes and ordinances as necessary to ensure no net loss of living marine
resources

"o implement upon adoption of comprehensive plan the Terra Ceia Aquatic Preserve
management plan to measurably improve water quality and increase productivity of
commercially important fisheries and other aquatic resources

» obtain DNR approval for shellfish harvesting in Terra Ceia Bay by 1993.

The first two policies use “no net reduction” as a criterion for development within these areas.
The Terra Ceia Aquatic Preserve management plan prohibits any commercial or recreational
activities that might impact the integrity of hard bottom communities within the preserve,
recognizes that successful shellfish culture and harvesting efforts in the aquatic preserve are
dependent upon pollution prevention and abatement and careful comprehensive planning, and
prohibits development activities within the aquatic preserve that adversely impact saltmarshes
and other valuable intertidal, submerged, and emergent habitats, including discouraging
developments within the aquatic preserve that require restoration or mitigation. Consequently,
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the “no net reduction” policies and the mitigation required to implement these policies are
potentially inconsistent with the Terra Ceia Aquatic Preserve management plan.

It is also the opinion of DER reviewers that this criterion and its implementing activity
(mitigation) does not adequately protect coastal wetlands, living marine resources, and wildlife
habitat because these policies do not restrict development, but merely requires them to mitigate
adverse impacts. DER further thinks that these coastal communities should be mapped and
classified as environmentally sensitive areas or preservation lands, and that other protective

mechanisms should be utilized as nécessary to protect these areas. Additionally, the policy calling -

for obtaining shellfish harvesting approval in Terra Ceia Bay is hindered by the presence of
sewage effluent from the Tropic Isles Mobile Home Park located on the shores of Terra Ceia Bay.

[12] Replacement of Native Vegetation with Exotic Plants

Although the Tampa Bay SWIM plan does not have a large number of programs, policies, or
strategies designed to address the replacement of native vegetation with exotic plants, a strategy
within Natural Systems Initiative 1 (preserve, enhance, and/or restore upland, riverine, intertidal
and subtidal habitats) directly addresses this issue by calling for the eradication of non-native or
ecologically undesirable vegetation from subtidal, intertidal, riverine and nearby upland areas
and their replacement with appropriate native species. This strategy is already under way ata
number of SWFWMD and other sites around the Bay, and is one on which significant resources
are currently being expended.

Both Terra Ceia and Cockroach Bay aquatic preserve plans address this issue as a habitat issue,
and as such, are generally consistent with the SWIM plan. Both aquatic preserve plans call for:

* protect and, where possible, enhance threatened and endangered species habitat within the
aquatic preserve

¢ prohibit development activities within the aquatic preserve that adversely impact
saltmarshes and other valuable submerged habitats, unless of overriding public importance
and that no reasonable alternatives exist

e identify and develop guidelines for areas and plant communities in need of restoration;

discouraging developments within the aquatic preserve that require restoration or
mitigation

* develop an exotic plant control and removal plan following monitoring; developing a

cumulative impact analysis program for analyzing proposed uses within the aquatic
preserve, and

e limit pesticide and biocide use within the aquatic preserve to those that are approved by
the Environmental Protection Agency for wetland and aquatic application (removal of

native vegetation, including seagrasses, can potentially allow exotic vegetation to invade,
among other means).

The Hillsborough County comprehensive plan has several policies that address the replacement
of native vegetation with exotic plants. These pohcnes are consistent with both the SWIM and
aquatic preserve plans, and include:

e continue the county’s existing programs to minimize the spread of exotic nuisance species



¢ incorporate these programs into management plans for newly-acquired preserves

¢ assist the Florida Department of Agriculture and Consumer Services, SWFWMD, and DNR
in eliminating exotic nuisance plant species, and

e request Hillsborough Community College to include the study of land management
practices such as exotic plant control and fire management at the Cockroach Bay
Environmental Studies Center. The county’s ELAP Program can utilize the results of such
studies to more effectively manage lands purchased throughout the Area of Concern.

Additionally, CAPMAT, in conjunction with the Southwest Florida Water Management District,
DNR, the Tampa Electric Company, and other property owners, is to initiate a program as part of
the Cockroach Bay plan amendment to reverse the spread of noxious exotic plant species in the
Cockroach Bay Area of Concern with the goal of replacing exotics with viable and desirable
native plant communities. This program would include an assessment of the extent of the
problem, identification of areas where work would be done, costs, and likely funding sources, an
assessment of the potential for a volunteer component, and solicitation of cooperation of affected
private property owners, if any.

The Manatee County comprehensive plan has several policies that address the replacement of
native vegetation with exotic plants. These policies are consistent with both the SWIM and
aquatic preserve plans, and include requiring the preservation of native habitat during
development through maintenance or planting of native vegetation such that at least 60% of all
post-development vegetation is indigenous (according to the FGFWFC, the second option in this
policy does not represent a viable means to preserve the plant communities’ habitat values);
participating in or encouraging the restoration of natural plant communities on public lands; and
removing all exotic plant species from land development sites during construction. However, a
policy that would call for coordination and assistance with the appropriate regulatory agencies to
eliminate exotic nuisance plant species would help ensure a more complete level of consistency
between plans.

The City of Palmetto comprehensive plan contains no objectives or policies that address this
issue. ;

[13]  Shoreline Erosion

Shoreline erosion along Tampa Bay has been identified by SWFWMD as a problem in areas not
planned for, but used as public walkways or pathways. Another aspect of this problem is erosion
of the shoreline as result of wave action from storms, boat traffic, and longshore currents.
Although the latter is not as severe a problem as it could be by the fact that Tampa Bay, being
basically a estuary, does not experience oceanic, high-energy waves, shoreline erosion is
nonetheless a significant problem, at least in some areas of the Bay.

The Tampa Bay SWIM plan does not directly address shoreline erosion in its goals, initiatives,
programs, strategies, or projects. However, there are several initiatives, programs, and strategies
that indirectly address this issue. As detailed above, these include Natural Systems Initiative 1
(preserve, enhance, and/or restore upland, riverine, intertidal and subtidal habitats for biological
communities, pollution abatement, and aesthetic and recreational purposes, and Development
and Public Use Initiative 2 (provide opportunities for the public to utilize Tampa Bay for
recreational activities). Under the first initiative, there is a program that directly addresses
sediment stabilization and other sedimentological problems in Tampa Bay and another program
that establishes monitoring and research studies necessary for implementing all of the preceding

89



habitat conservation and restoration programs. (Although the emphasis on the sediment
stabilization program is on bottom sediments, an evaluation of the sedimentary processes of
Tampa Bay, coupled with monitoring and other research studies, will presumably help address
the erosion issue.) The second initiative calls for programs to promote and provide public access
to Tampa Bay by developing master plans for public access to the bay’s features (e.g., beaches,
shoreline, open waters) inclusive of boat ramps, boardwalks, pedestrian pathways, etc.), and to
promote and provide opportunities for various water-dependent activities such as public fishing
piers and a system of passive parks.

Both Terra Ceia and Cockroach Bay aquatic preserve plans do not directly address this issue, as
their jurisdiction ends at the MHW mark. However, there are several policies that indirectly
address shoreline erosion such as prohibiting development activities within the aquatic preserve
that adversely impact saltmarshes and other valuable submerged habitats; identifying and
developing guidelines for areas and plant communities in need of restoration; developing a
cumulative impact analysis program for analyzing proposed uses within the aquatic preserve;
and prohibiting the trimming and /or removal of salt marsh vegetation and other natural
shoreline vegetation within the aquatic preserve, except when necessitated.

The Hillsborough County plan directly addresses this issue through policies such as directing the
county to stabilize man-made beaches prone to erosional problems, and to support development
of man-made estuarine beaches only in environmentally-acceptable locations; assessing the
present condition and erosional trends of significant public beaches, and developing an estuarine
beach enhancement program; using beach stabilization techniques recommended by DNR;
opposing the destruction or degradation of intertidal/subtidal vegetative communities to
develop new manmade estuarine beaches; and restoring publicly-owned or controlled lands by
vegetating riverbanks w/ native vegetation to prevent erosion. Another indirect policy calls for

protecting environmental and natural resources when planning parks and other recreational
facilities.

The Manatee County comprehensive plan addresses this issue by requiring all public access to be
consistent with appropriate environmental regulations and policies, and by limiting vehicular
access to publicly and privately-owned shoreline areas to designated parking areas except for
maintenance and natural resource enhancement and restoration. There are no other policies that
address beach erosion and/or stabilization.

The City of Palmetto comprehensive plan, according to DCA, lacks an objective and /or policy
within its coastal management element that addresses the protection, conservation, and
restoration of beaches or dunes. The plan, according to DER, also lacks a policy within its coastal
element that identifies regulatory or management techniques for the restoration or enhancement
of disturbed or degraded natural resources.

[14] Marinas

The impact on the natural resources of Tampa Bay from new marina construction and expansion
is a major issue as expressed in the Tampa Bay SWIM plan. These impacts include physical
destruction of estuarine habitat, degradation of water quality from dredging and marina
operations; and reduction of tidal flushing from dredging and other construction. Regardless,
with exceptions, marinas are not generally prohibited in Tampa Bay, but the siting, design, and
operation of them are increasingly regulated, particularly within aquatic preserves.

The Tampa Bay SWIM plan has several strategies that address the environmental impacts of
marinas. These strategies are found under Development And Public Use Initiative 1 (provide
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sound environmental policies governing land use which impact the Tampa Bay ecosystem). They
include evaluating the environmental impacts of existing marinas, including impacts on
manatees and other protected species; developing a marina siting plan; and evaluating and
promoting improved marina designs and facilities, specifically addressing problems of fuel
storage, sewage, bilge pumping, solid waste, dredging, and related problems.

Both Terra Ceia and Cockroach Bay aquatic preserve plans do not directly address this issue
except within one policy, which calls for prohibiting marinas and associated construction
activities in RPAs 1 and 2. However, both plans have policies that address marina impacts,
including: :

protect and enhance threatened and endangered species habitat within the aquatic preserve

require additional authorization and approval for activities using submerged lands within
the aquatic preserve in areas where manatees are present (new marinas and multiple slip
residential docking facilities shall not be sited within state-designated manatee
sanctuaries)*2

prohibit development activities within the aquatic preserve that adversely impact
saltmarshes and other valuable submerged habitat

discourage developments within the aquatic preserve that require restoration or mitigation

develop a camulative impact analysis program for analyzing proposed uses within the
aquatic preserve.

prohibit the'trimming and/or removal of salt marsh vegetation and other natural shoreline
vegetation within the aquatic preserve, except when necessitated by the pursuit of legally
authorized projects and local protection ordinances

prohibit the drilling of oil and gas wells, the mining of materials, and dredging for the
primary purpose of obtaining upland fill within the aquatic preserve

prohibit any activity commercial or recreational that might impact the integrity of hard
bottom communities within the aquatic preserve, and

require, through the efforts of DER and SWFWMD, the maintenance and upgrading of the
water quality of the estuary and ensure the natural seasonal flow fluctuations of fresh
water into the estuary, and in particular encouraging DER and EPC to extend OFW
designations to wetlands above the MHW line in areas within or adjacent to the aquatic
preserve.

The last policy would serve to create an additional layer of protection for these wetlands, and an
additional criterion for the siting of marinas within these areas. However, all of these policies also
coexist with another policy that encourages public utilization of the aquatic preserve, consistent
with the continued maintenance of its natural values and functions. This is similar to the U.S.
Park Service’s mandate to manage national parks for both preservation and recreation, a ‘double-
pronged’ mandate whose two prongs don’t always easily coexist.

42 full set of management policies, standards, and criteria for docking facilities within aquatic preserves,
including marinas and other multiple slip residential docking facilities, are included in Chapter 18-20.004(5),
F.A.C. Additionally, Ch. 258.42, F.S., presents statutory criteria for dredging and erection of structures (e.g.,
docks and piers), as well as several other marina-related provisions.
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On the comprehensive plan level, one of the most important aspects regarding marinas is
regulating their siting. However, comprehensive plans also address other aspects such as design,
facilities, and their potential impact on natural resources and available infrastructure.
Hillsborough County, for instance, has a policy calling for encouraging the expansion of existing
marinas prior to siting new ones within the county. The county also requires permit applicants
desiring to site a marine in environmentally sensitive areas (e.g., aquatic preserves) to
demonstrate that a marina is clearly in the public interest and in accordance with all pertinent
regulatory agency rules, in addition to meeting other county marina siting criteria. Other policies
call for concentrating marine service land uses around existing marinas, and requiring fueling
facilities to be designed to contain land and water fuel spills. These policies are consistent with
both the SWIM plan and the Cockroach Bay aquatic preserve management plan.

The Manatee County comprehensive plan requires that any application for the siting of marina-
type uses meet a list of criteria (similar to Hillsborough County’s) that includes complying with
any relevant DNR manatee protection plans, preparing a fuel management and spill contingency
plan, and preferably locating outside any Aquatic Preserve and Shellfish Harvesting Area.
However, according to DNR in their review of the Manatee County draft comprehensive plan,
this policy should also address water circulation, live-aboards, availability of sewage pumpout
stations, and a prohibition on siting marinas within any aquatic preserve.

The City of Palmetto comprehensive plan has an objective and several policies that address
marinas. These include establishing future land use criteria giving priority to siting and
development of water-dependent uses in the coastal area (e.g., marinas), and establishing a
marina siting plan with criteria and minimum design specifications for a specific area within
Palmetto. However, the future land use criteria objective is considered by DNR to be inadequate
because the criteria do not consider the Terra Ceia Aquatic Preserve, which bounds a significant
part of Palmetto. The rationale for including the aquatic preserve within the list of criteria is that
all development upland of the preserve should receive the highest scrutiny.

[15] Construction & Operation of Transportation Facilities

The construction and operation of transportation facilities in the Tampa Bay region, both current
and planned, threaten to further degrade water quality and natural systems of the Bay. This
degradation results from polluted stormwater runoff, dred gmg, and impedance of natural tidal
flushing and other flows from causeways.

Under the Tampa Bay SWIM plan’s Development And Public Use Initiative 1 (provide sound
environmental policies governing land use which impact the Tampa Bay ecosystem), there are
several programs and strategies that are designed to address this issue. These include promoting
environmentally sound projects and practices such as using existing natural features and native
plant species for landscaping and habitat, with special emphasis on transportation programs and
xeriscaping practices, as well as the establishment of wildlife corridors. The plan also calls for
evaluating the existing and proposed transportation network around, over, and on the bay and
its tributaries, including transportation (inclusive of shipping and boat traffic), roadway problems
as related to environmental impacts to the ecosystem, and transportation engineering practices.
The latter also includes promoting designs to reduce environmental impacts (e.g., stormwater
runoff).

Although both Terra Ceia and Cockroach Bay aquatic preserve plans do not directly address this
issue, two policies indirectly address several activities associated with the construction of
transportation facilities that could potentially affect the two aquatic preserves. These policies
include prohibiting the trimming and /or removal of salt marsh vegetation and other natural
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shoreline vegetation within the aquatic preserve (except when necessitated by the pursuit of
legally authorized projects and local protection ordinances), and prohibiting the drilling of oil
and gas wells, the mining of materials, and dredging for the primary purpose of obtaining
upland fill within the aquatic preserve.

The Hillsborough County comprehensive plan directly addresses the environmental impacts of
transportation facilities through policies such as:
* require new roadways, interchanges, or bridge designs to undergo an environmental
assessment

¢ require the location and design of public roads and bridges within riverine corridors to
minimize impacts adverse to wildlife habitats and vegetative communities

* ensure that transportation improvements meet all requirements for reducing or mitigating
impacts on the natural environment

_ e avoid routing new roads through publicly-owned natural preserves, parks, recreation
areas, and significant or essential wildlife habitat

* require all road construction projects to meet or exceed adopted state or local stormwater
retention and treatment requxrements and

e require all transportation improvements to eliminate or mitigate adverse impacts on
wetlands and other ESAs.

While not directly comparable to objectives and policies in either the SWIM plan or the aquatic
preserve plans, they appear to be consistent in addressing the impacts of proposed transportation
improvements. However, there are no objectives or policies that address the environmental
impacts of existing transportation facilities, a potential inconsistency.

The Manatee County comprehensive plan has several policies that address the environmental
impacts of transportation improvements. In addition, it contains dn objective that ensures that all
transportation improvements are conducted in a manner which minimizes adverse impact on
important natural resources. These policies are mostly directed towards minimizing any adverse
impacts to water quality from roadway improvements within the watersheds of the two major
sources of potable surface water in the county. The exception is a general policy calling for
locating and designing transportation improvements to reduce acreage of adversely altered
jurisdictional wetlands, and to minimize direct and indirect impacts on rivers, lakes, streams,
endangered and threatened species, and species of special concern. Again, while not directly
comparable to objectives and policies in either the SWIM plan or the aquatic preserve plans, these
objectives and policies appear to be consistent in addressing the impacts of proposed
transportation improvements. However, there are no objectives or policies that address the
environmental impacts of existing transportation facilities.

The City of Palmetto comprehensive plan has an ob]echve and several policies that address this
issue. These include:

e develop and implement a transportation system which enhances environmental quality by
reducing environmental impacts of water, air, and noise pollution

¢ require paving of parking lots in land development regulations to reduce fugitive dust, but
permit the use of other pervious surfaces and techniques to reduce unnecessary 1mperv10us
surface areas in such areas, and
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e require the City and its developers to protect environmentally sensitive areas from future
road construction through applicable permitting processes.

The latter policy is potentially deficient because environmentally sensitive areas within the City
have not been specifically defined and mapped. However, these policies are consistent with both
the Tampa Bay SWIM plan and the Terra Ceia Aquatic Preserve management plan.

[16] Intergovernmental Coordination and Planning Consistency

As of 1984, there are at least 12 federal agencies, ten state agencies, five regional agencies, and
approximately 40 local governments within the Tampa Bay region that regulate, review, or
develop policies concerning natural resources affecting Tampa Bay, including at least a dozen
local government entities within Hillsborough, Pinellas, and Manatee Counties as well.£3 All of
these agencies and other governmental entities either have their own internal plan and associated
programs, or are included in some way in another agency’s plans or programs. In order to better
coordinate these agencies and to maximize planning consistency, the Agency On Bay
Management was organized in 1985 by the Tampa Bay Regional Planning Council for the
purposes of serving as a public forum for bay management issues and a liaison between
governmental agencies and interest groups, and to coordinate the implementation of the Tampa
Bay SWIM plan. The efforts of ABM to implement this plan have been hampered by lack of
funding and personnel.* However, SWFWMD has been working closely with the Tampa Bay
National Estuary Program (TBNEP), located under the auspices of the Tampa Bay Regional
Planning Council, to secure additional funding and coordination expertise for implementing the
Tampa Bay SWIM plan, in addition to the TBNEP's other resource management efforts for Tampa
Bay. For instance, TBNEP was instrumental in securing in 1992 over $760,000 in additional
~ federal funds for habitat restoration and water quality improvements in the Tampa Bay region.
Over $700,000 of those funds were for the Cockroach Bay restoration project.

In addition to ABM and TBNEP, SWFWMD, as part of its Tampa Bay SWIM plan as well as its
review of local comprehensive plans, has been promoting the adoption of sound conservation
policies within local comprehensive plans and ensuring consistency of those plans with the
Tampa Bay SWIM plan. This involved having SWIM staff coordinate with the district’s planning
department in order to establish criteria for the district’s planning staff to review local
government comprehensive plans within the district’s jurisdiction.

The review of local comprehensive plans was one of 18 projects to be implemented as part of the
original 1988 Tampa Bay SWIM plan, and it has been largely completed. Several other projects
related to this were called for the 1988 plan, including developing a set of model environmental
and land use ordinances for distribution to local governments within the district, and an
assessment of existing environmental and land use regulation. The first project has been
completed, and a set of ordinance language, issue papers, a critical analysis of legal and scientific
literature, and an assessment of related ordinances within the state has been completed for
distribution to local governments for the following issues:

e stormwater management and treatment, including redevelopment

» placement and maintenance of individual septic systems

43p_ 29, Tampa Bay SWIM Plan, 1988.
41pid,, p. 31.
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» vegetative buffer zones, wildlife corridors, erosion control, and shoreline stabilization
while maintaining the natural shoreline and associated plant and animal life

e protection of littoral vegetation, and
» regulation of docks and other appurtenant structures.

Initiatives, programs, and strategies within the 1988 SWIM plan addressing intergovernmental
coordination and planning consistency that preceded these projects includes the following under
Development And Public Use Initiative 1 (provide sound environmental policies governing land
use which impact the Tampa Bay ecosystem): (1) encourage appropriate land use at the local,
state, and federal level, and encourage appropriate development or agricultural use of land
bordering the bay and its tributaries through the following strategies: >

¢ promote limiting or preventing land alterations via incentives such as tax reductions,
density tradeoffs, or transfers or purchases of developmental rights. appropriate policies
and regulations will be developed by the district for consideration by local governments
through the review of comprehensive plans and through preparation of model ordinances

* promote designations of increased buffer zones, setback requirements, wildlife corridors,
and conservation easements; review local governments comprehensive plans and

ordinances; and recommend appropriate amendments to accomplish the above objectives,
and '

¢ promote environmentally sound local and state comprehensive plans, inclusive of land use
plans for preservation of habitats and land tracts.

Another program under this initiative includes evaluating the adequacy of existing zoning laws,
environmental laws, and permitting processes as related to land use and environmental resources
through the following strategies:

» evaluate existing local, state, and federal laws concerning land use and the permitting
process (inclusive of agricultural uses)

e promote and/or draft revisions of existing local, state, and federal laws concerning land
use and the permitting process (inclusive of agricultural uses). This will be accomplished
» through the development of model ordinances in addition to specific proposed
amendments, and

* evaluate, promote, and/or draft improved laws for mitigation policies and practices,
specifically addressing action to be followed if unanticipated impacts are detected after the
fact; mitigation banking should be evaluated as should criteria for monitoring and
determining the success of the project.

Both Terra Ceia and Cockroach Bay aquatic preserve plans have several policies that address
intergovernmental coordination and planning consistency. These policies include developing a
well-coordinated aquatic preserve management mechanism that recognizes and utilizes local
government programs and authorities; encouraging the assistance of federal, state, and local
government agencies in implementing the aquatic preserve management plans, especially in
areas of protection of natural and cultural resources and the enforcement of applicable resource
laws and ordinances; and ensuring that the aquatic preserve management plans are consistent
with all other state and local planning processes and completed plans that may impact aquatic
preserves. Although these policies are not inconsistent with the SWIM plan programs and
strategies, they appear rather general, and depend on field personnel to implement these policies.
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The Hillsborough County comprehensive plan has a number of policies that directly address
intergovernmental coordination and planning consistency, particularly concerning both the ABM
and Cockroach Bay Aquatic Preserve.*> These policies, consistent with both the SWIM plan and
the Cockroach Bay Aquatic Preserve management plan, include:

* cooperate with the appropriate regulatory and management agencies to implement
comprehensive & coordinated management plans for Tampa Bay (DCA, in their review of
the draft comprehensive plan, faulted this policy for lacking a specific result to achieve and
a standard by which to measure the accomplishment of this policy)

* request regulatory agencies to develop a unified and coordinated wetland mitigation and

restoration program; providing county cooperation, representation, and assistance to both
ABM and SWFWMD regarding the Tampa Bay SWIM plan

* provide county participation with DNR to fully implement the Cockroach Bay Aquatic
Preserve management plan (DNR’s review comment regarding an earlier version of this
policy was that the county should formally adopt (incorporate) the Cockroach Bay Aquatic
Preserve management plan & Chapter 18-20, F.A.C., which governs the use and
management of aquatic preserves)-

¢ initiate a Memorandum of Agreement with the Tampa Port Authority to address

coordination and conflict resolution of issues in order to ensure orderly development of the
. Port, and

assemble representatives of state & local governments having jurisdiction over the natural
resources of Hillsborough County and Tampa Bay in order to coordinate policies, data, and

research, and to eliminate duplicative reviews and contradictory standards through an‘
environmental issues forum.

These policies are consistent with the Tampa Bay SWIM plan and the Cockroach Bay Aquatic
Preserve plan, although several need to state specific actions or programs undertaken to achieve

their objective. However, CAPMAT, as part of the Cockroach Bay plan amendment, is designed
to:

o assist the County with implementation of the Goal, Objectives and Policies that affect the
Cockroach Bay Aquatic Preserve area

s jdentify an implementation procedure, thresholds and a timeline for review of applications

for development approval within the defined Area of Concern to ensure compatibility with
the intent of the Preserve, and

* review proposed comprehensive plan and land development code revisions that may
impact the Area of Concern and recommend appropriate changes and other measures to
further these Goals, Objectives and Policies.

The Manatee County comprehensive plan has a number of policies that address
intergovernmental coordination and planning consistency, particularly within the plan’s
Intergovernmental Coordination element. Selected policies relevant to this study include:

45Although several policies addressing coordination with port authorities in Tampa Bay have been included
in the intergovernmental coordination and planning consistency matrices, these policies and others related
to ports are addressed here in the Ports issue discussion.
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¢ require consistency between the comprehensive plan and plans of other units of local and
state government

¢ establish coordinating mechanisms with other local and regional planning entities to
ensure their activities are consistent with the comprehensive plan (one of the implementing
mechanisms for this policy requires the county to coordinate with DNR in obtaining their
reviews of proposed developments located adjacent to the Cockroach Bay Aquatic Preserve
in order to assess and address potential natural resource impacts)

¢ require the county to identify a specific procedure for advising adjacent local governments
and appropriate state agencies of proposed developments impacting their area of
jurisdiction, and provide for their review and comment on these proposed developments

* require the county to avoid inconsistency between the comprehensive plan, regional CRPP,
and state comprehensive plan (DCA faulted this policy in their review of the plan for not
including a policy or other implementing mechanism for analyzing and resolving specific
problems and needs throughout each element of the comprehensive plan), and

s require the county to coordinate where necessary with other local governments to improve
the management of Tampa Bay, Terra Ceia Bay, and the Braden and Manatee rivers (DCA
faulted this policy in their review of the plan for not including a policy or other
implementing mechanism that addresses the consistent and coordinated management of
certain bays, estuaries and harbors that fall under the jurisdiction of more than one local
government).

The Manatee County comprehensive plan appears to lack policies that expressly encourage or
require intergovernmental coordination with SWFWMD, and that address the consistent and
coordinated management-of bays, estuaries, and harbors that fall under the jurisdiction of more
than one local government. Overall, the policies listed above are generally consistent with both
the SWIM plan and the Cockroach Bay Aquatic Preserve management plan.

The City of Palmetto comprehensive plan has several objectives and policies that address this
issue. These concentrate on stormwater drainage and proposed land use and other plan
amendments, and are consistent with both the Tampa Bay SWIM plan and the Terra Ceia Aquatic
Preserve management plan. Perhaps the most direct within this study is a policy within the
Intergovernmental Coordination element that calls for consistent and coordinated management
of Terra Ceia Bay and the Manatee River. However, this policy does not specifically reference the
SWIM program, and there is no reference to the Terra Ceia Aquatic Preserve management plan
either within this element.

The City of Palmetto comprehensive plan, according to DCA, lacks an objective or a policy within
its coastal management element that addresses coordinating with other local governments to
ensure adequate site for water-dependent uses, prevent estuarine pollution, control surface water
runoff, protect living marine resources, reduce exposure to natural hazards, and ensure public
access.

Additionally, the City of Palmetto comprehensive plan, according to DCA, lacks objectives
and/or policies within its Intergovernmental Coordination element that require ensuring that the
impacts of development proposed i n the City’s comprehensive plan upon development within
the county and the state be addressed through coordination mechanisms, and reviewing the
relationship of proposed development in the City’s comprehensive plan to the existing
comprehensive plans of adjacent local governments.
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[17] Enforcement of Laws and Regulations

As outlined in the Tampa Bay SWIM plan, the effective enforcement of laws and regulations
intended to protect the natural resources of Tampa Bay is hobbled by conflicting, redundant, and
inconsistent local laws, ordinances, regulations, and special acts among local governments, and
inadequate funding and staffing of compliance monitoring and enforcement sections of these and
other local governments within the Tampa Bay region. Both the Tampa Bay SWIM program and
the Tampa Bay National Estuary Program recognize this situation. Working with the Tampa Bay
Regional Planning Council and their Agency on Bay Management, they are attempting to bring
needed order and consistency to this situation through their respective plans and organizations.

The Tampa Bay SWIM plan has several specific initiatives, programs, and strategies that address
enforcement of laws and regulations. The most pertinent of these are located under two
initiatives, Development And Public Use Initiative 1 (provide sound environmental policies
governing land use which impact the Tampa Bay ecosystem) and Bay Management Initiative 2
(promote the adoption and enforcement of laws and regulation necessary to implement the
Natural Systems, Water Quality and Land Use Initiatives of the SWIM plan).

The former initiative calls for promoting the enforcement of existing zoning laws, environmental
laws and permit stipulations inclusive of compliance monitoring; additional funding and staffing
(inclusive of legal staff) for enforcement and compliance monitoring (through offering funding

incentives for qualifying local governmental environmental protection programs); and fines or
penalties commensurate with the infraction.

The latter initiative calls for promoting the adoption and enforcement of laws and regulation

necessary to implement the Natural Systemns, Water Quality and Land Use Initiatives of the
SWIM plan. This includes:

e review the adequacy of rules and regulations of those governmental jurisdictions that are to

carry out the SWIM plan’s programs, including a review of the sufficiency of enforcement
programs of pertinent regulatory agencies, inclusive of all applicable fish and wildlife laws

develop and implement biologically defensible fishing regulations, stocking, and habitat
creation/restoration projects

implement protective regulations and management strategies for fisheries on the decline in
Tampa Bay '

» improve the enforcement of fishing regulations by consolidating and standardizing all
special acts and local laws related to fishing activities

e unify and consolidate all special acts and local laws related to marine resource
management, as well as ensuring adequate funding and staffing levels for increased
monitoring and enforcement capabilities for Tampa Bay, and

¢ ensure that the necessary state legislation and agency rules are in place to carry out the
plan.

Both Terra Ceia and Cockroach Bay aquatic preserve plans have several policies that address
enforcement of laws and regulations. These include developing a well-coordinated aquatic
preserve management mechanism that recognizes and utilizes local government programs and
authorities; and encourages the assistance of federal, state, and local government agencies in
implementing the aquatic preserve management plans, especially in areas of protection of natural
and cultural resources and the enforcement of applicable resource laws and ordinances.
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The Hillsborough County comprehensive plan has a policy that calls for providing adequate
personnel to enforce rules and regulations on waterbodies throughout the county, and a policy
that calls for improving enforcement of marine conservation laws in the Cockroach Bay area, such
as the dedication of an environmental deputy to the area. The primary purpose of such a deputy
would be to educate boaters and fishermen about boating and safety laws, and secondarily to
issue warnings and citations. The Hillsborough County Sheriff's Office is currently training and
outfitting the preserve manager for the Cockroach Bay Aquatic Preserve in order to provide
additional law enforcement powers and protection.

The Manatee County comprehensive plan has no policies that directly addresses this issue.

The City of Palmetto comprehensive plan has one policy that directly addresses this issue. This
policy calls for the City to assist the enforcement of federal, state, and federal mitigation policies
by withholding building permits until all necessary environmental permits are received.
Although this policy is not inconsistent with both the Tampa Bay SWIM plan and the Terra Ceia
Aquatic Preserve management plan, there are no other policies that directly address this issue.

{18] Ports

Tampa Bay has several seaports (e.g., Port of Tampa, Port Manatee) that are administered by port
authorities created by the Florida Legislature. The authorities are required by statute to create
master plans to guide the development and operation of these ports, and to prevent or mitigate
any environmental impacts associated with port construction and operations. Port master plans
are required by the 1985 growth management act to be integrated into the coastal management
element of the comprehensive &lan of the appropriate local government within whose
jurisdiction the port is located.*® Accordingly, the Port of Tampa’s master plan is supposed to
have been integrated into Hillsborough County’s comprehensive plan, and Port Manatee’s master
plan integrated into Manatee County’s comprehensive plan.

Although ports are included here as an separate issue, in reality, they represent a number of
issues, most of which are included within this study under other issues. However, it is only Port
Manatee that appears to presents a potential, direct impact on one of the aquatic preserves within
this study area (Terra Ceia Aquatic Preserve). Therefore, only the consistency between Port
Manatee’s master plan and the SWIM and aquatic preserve plans is particularly relevant to this
study at this time (assuming the Port of Tampa does not wish to develop Cockroach Bay after the
Port’s lease with DNR expires). Nevertheless, all relevant objectives and policies for the Port of
Tampa and Port Manatee within their respective comprehensive plans are presented here that
address the issues in this study.

The Tampa Bay SWIM plan has no initiatives, programs, or strategies that directly address the
development and operation of ports. However, there are many initiatives, programs, and
strategies that address the prevention or mitigation of environmental impacts associated with
port construction and operations. These are not described here, as they have been covered
sufficiently elsewhere within this report.

Both Terra Ceia and Cockroach Bay aquatic preserve plans have only one policy that directly
addresses ports. It calls for prohibiting the construction of new deepwater ports within the
aquatic preserve boundaries.

46Ch. 163.3178(2)(k), F.S.
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Both Hilisborough and Manatee County comprehensive plans, as described above, have
integrated port master plans within their coastal management elements. Hillsborough County’s
plan calls for:

¢ ensure that the expansion of existing or the siting of new port or related facilities is
coordinated with the future land use, coastal management, and conservation elements of
the comprehensive plan v : :

e assure the coordination of submerged land management & permitting programs with the
county’s land use regulations

* maintain an active membership with the Agency on Bay Management, and coordinate with
the Tampa Bay SWIM plan

e continue support of estuarine resource restoration management programs in Hillsborough
County, and -

* continue to develop mitigation projects minimizing adverse port development on natural
resources.

The Florida Department of Community Affairs, in their review of the Port element of
Hillsborough County’s draft comprehensive plan, stated that the county needed to include an
objective to protect, conserve, or enhance remaining coastal wetlands, living marine resources,
coastal barriers, and wildlife habitats. DCA also noted that there were no policies within the port
element addressing cumulative impacts of activities on natural resources (Policy 19.5,
Conservation and Aquifer Recharge element, addresses this for the county); support of estuarine
research programs; or multijurisdictional estuaries and their management.

In the view of DER, the port element of the Manatee County comprehensive plan was simply a
continuation of outdated plans and programs which disregard the environmental protection and
restoration needs of Tampa Bay in favor of development. DER also stated that the GOPs within
the port element would result in the continued incremental loss of valuable estuarine resources;
were not consistent [italics added] with the coastal management and conservation elements; did
not meet the requirements of Chapter 9J-5 regarding protection of natural resources; and
appeared to be inconsistent with the initiatives and strategies in the Tampa Bay SWIM plan.47
Additionally, according to DER, port expansion plans would result in loss of approximately 100
acres of shoreline and bottom; the objectives in this element are ambiguous; the policies in this
element are not clear and are based on “encouraging” the Manatee Count Port Authority, which
is objectionable because the county is the Port Authority; and that the GOPs within the element
are not derived from the facilities data & analysis. There are also no policies within the element
that address the quantity and character of dredged material, the environmental impacts
associated with proposed dredge methods, and the impacts associated with the placement of
dredge material at disposal sites.

However, there are additional port element objectives and policies within the Manatee County
comprehensive plan that are not inconsistent with either the SWIM plan or the Terra Ceia
Aquatic Preserve management plan. These objectives and policies call for:

* minimize the environmental impact caused by Port operations, tenants, or expansion;
protecting and supporting existing and restored natural habitat

47p. s, Department of Environmental Regulation comments on the proposed Manatee County
Comprehensive Plan transmitted t0 the Department of Community Affairs, January 27, 1989.
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¢ cooperate with local, regional, and other governmental agencies to ensure all
environmental planning activities are coordinated

* maintain a current inventory of unique habitats near the Port that could be affected by Port
activities

* encourage contracts and Memorandums of Understanding between the Port and state
agencies for restoration and/or mitigation projects, and

= adopt an overall environmental plan that includes clear GOPs.

The City of Palmetto comprehensive plan contains no objectives or policies that address this
issue.

[19] Identification of Areas, Land Use, Etc.

Identification of existing land uses, habitats, wetlands, uplands, and other environmentally
sensitive areas within a planning jurisdiction is essential for proper natural resource planning
and management. This has been done in a basic sense for all comprehensive plans, and the water
management districts and regional planning councils have been doing this by aggregation for
several years. However, the detailed identification and mapping of both these areas and their
attributes, along with analysis of this information by geographic information systems (GIS), is
still being done and is not yet fully operational in many areas.

SWFWMD and DNR both have GIS-based mapping and analysis capabilities, and each has
created (or are currently creating) spatial databases for these purposes. Several local governments
within the Tampa Bay area are creating the same, and are using data from SWFWMD and other
organizations, as well as using their own planning data acquired during the comprehensive
planning process.4

Under the Tampa Bay SWIM plan’s Natural Systems Initiative 1 (preserve, enhance, and /or
restore upland, riverine, intertidal and subtidal habitats), there is a program to establish
monitoring/research studies that includes strategies such as evaluating the success of restoration
and preservation projects (including projects begun or completed prior to the SWIM program)
through aerial habitat mapping and coordinated ground-based studies; and developing
additional databases useful for the design and implementation of future projects. Furthermore, a
program under Initiative 2 (preserve, enhance, and/or restore plant and animal populations that
use the bay, tributaries, and or associated uplands for part or all of their life cycles) calls for
promoting and/or funding research which provides information important to the development
and implementation of ecologically sound wildlife management programs for the Tampa Bay
ecosystemn. Under this program, strategies include establishing a wildlife inventory for subtidal,
intertidal and nearby upland communities (including the distribution and abundance of species
throughout ecosystem); and biennial, quantitative aerial mapping of subtidal, intertidal, and
nearby upland habitats.

Both Terra Ceia and Cockroach Bay aquatic preserve management plans have only one policy
that directly addresses the identification of existing land uses, habitats, wetlands, uplands, and
other environmentally sensitive areas. It calls for the development of a resource inventory and

48Chapter 9J-5, F.A.C., Minimum Criteria for Review of Local Government Comprehensive Plans and
Determination of Compliance, outlines data and analysis requirements for each element of a local
comprehensive plan (e.g., maps, statistics, tables, etc.).
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map of natural habitat types within the aquatic preserve, with an emphasis on those habitat types
utilized by threatened and/or endangered species. However, DNR’s Florida Marine Research
Institute in St. Petersburg has developed a marine resources GIS as a tool for watershed-oriented
resource management and to help evaluate related policies and data collection efforts across
various federal, state, and local agencies. Although this GIS has been used mostly for analyzing
fisheries habitat within the Little Manatee River watershed and seagrasses within the Weedon
Island State Preserve, information collected for this GIS is being gathered by the Hillsborough
County Planning Commission for the development of a comprehensive resource management
plan for the Cockroach Bay area (as part of the Cockroach Bay plan amendment CPA 92-03). This
resource management plan will be developed with GIS data and analysis techniques gathered
from many government agencies with coordination assistance from the TBRPC’s Agency on Bay
Management. It will be designed to assist in the implementation of the Cockroach Bay Aquatic
Preserve plan, as well as analyze areas and causes of water quality degradation and other
environmental issues and impacts outside of the Preserve. This planning activity is coincident
with another policy within the Cockroach Bay plan amendment that calls for the Planning
Commission to develop a Cockroach Bay Aquatic Preserve Overlay District that addresses such
issues as land use, densities, setbacks, etc.

The Hillsborough County comprehensive plan also has several other policies that address the
identification of existing land uses, habitats, wetlands, uplands, and other environmentally
sensitive areas within the county. These include having the county monitor trends in wetland
losses and gains within the county with their GIS; identify and map natural plant communities
providing significant wildlife habitat as environmentally sensitive areas on the county’s future
land use map; identify and map essential wildlife habitat; and incorporate and build upon the
LandSat digital database utilized by FGFWFC to develop a county database and GIS for
monitoring changes in land cover and essential wildlife habitat.

The Manatee County comprehensive plan has one policy, narrow in scope, that specifically
addresses the identification of existing land uses, habitats, wetlands, uplands, and other
environmentally sensitive areas. This policy requires land developments within the coastal area
to identify and preserve representative tracts of native upland communities before development
begins. However, another policy requires the county to review proposed developments for
threatened and endangered species by using inventories and assessments developed by several
state and federal agencies, and by requiring developers to choose between conducting their own
on-site inventory, including detailed mapping, or having the county do the same. Additionally,
since the county is developing a parcel-based GIS, it will be within their capability to better
identify, map, and analyze existing land uses, habitats, wetlands, uplands, and other
environmentally sensitive areas. '

The City of Palmetto comprehensive plan contains no objectives or policies that address this
issue.

[20] Threatened and Endangered Species; Manatee Protection; Hazardous Waste Disposal;
Boundary Expansion and Other Acquisitions

Threatened and Endangered Species
The Tampa Bay SWIM plan, under Natural Systems Initiative 2 (preserve, enhance, and /or
restore plant and animal populations that use the bay, tributaries, and or associated uplands for

part or all of their life cycles), calls for promoting and/or drafting wildlife management programs
(including local, state, and federal legislation and enforcement necessary to accomplish
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management goals) to protect populations and communities associated with the bay inclusive of
threatened or endangered species important to commercial and sport fishermen.

Management policy directives within both Terra Ceia and Cockroach Bay aquatic preserve
management plans simply call for managing spoil islands within the aquatic preserve as bird
rookeries and wildlife habitat areas. However, management policies in both management plans
require preserve managers to become familiar with, document, and monitor any occurrences of
threatened and endangered species within the preserves, and to develop management guidelines
for the preservation of these species and their habitat. Additional emphasis is placed on manatee
protection measures and preservation and restoration of mangrove vegetation.

The Hillsborough County comprehensive plan has many policies that address threatened and
endangered species or species of special concern, such as:

¢ assist DNR and the U.S. Fish and Wildlife Service in recovery programs for the West Indian
Manatee and other threatened or endangered species

e consult with the FGFWFC when determining whether to issue land development approvals
and conditions in coastal areas on sites containing listed species

* amend county LDRs and zoning ordinance to restrict development in essential wildlife
habitat

* implement a public education program on the need to protect and manage the habitat of
threatened and endangered species, and species of special concern.

* maintain populations of threatened and endangered species and species of special concern,
and increase abundance and distribution of populations where feasible and appropriate.

¢ consult with and consider the recommendations of the FGFWFC in determining the
issuance and conditions upon land development approvals which would impact upon
threatened and endangered species or species of special concern (conditions of approval
shall ensure the maintenance and, where environmentally and economically feasible,
increase the abundance and distribution of populations of such species)

¢ recommend to landowners specific management and recovery strategies for key listed
species, as developed by FGFWFC and the U.S. Fish and Wildlife Service (USFWS), and
incorporate the same into county land management plans

e assist USFWS, FGFWFC, and DNR in implementing recovery programs for threatened and
endangered species or species of special concern, and

¢ request the assistance of FGFWFC to conduct inventories of threatened and endangered
species and species of special concern.

The Manatee County comprehensive plan calls for requiring the evaluation and proper
management of endangered and threatened species by requiring that each proposed
development site be examined for location of listed species. It also calls for permitting the transfer
of density/intensity credits from wetlands, required buffers, and endangered species habitats to
upland areas on the same development site within the coastal area of the county.

The City of Palmetto comprehensive plan has two policies that directly reference threatened or

endangered species and /or their habitat. The plan calls for the City to restrict development that
would result in a net reduction in fish and wildlife habitat for rare, threatened, and endangered
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species (the City is to coordinate with the FWFGC to implement this policy); and to identify and
adopt appropriate measures and management plans to protect threatened or endangered species
known to inhabit the Palmetto area. As discussed above, it is the opinion of DER that the former
policy’s criterion of “no net reduction” will not offer the necessary protection for fish and wildlife
habitat for rare, threatened, and endangered species. :

With the possible exception of the City of Palmetto comprehensive plan, all three types of plans
are consistent with each other concerning this issue, although the Manatee County
comprehensive plan has few policies compared to Hillsborough County’s comprehensive plan.

Manatee Protection

The Tampa Bay SWIM plan, under Development And Public Use Initiative 1 (provide sound
environmental policies governing land use which impact the Tampa Bay ecosystem), calls for a
program to evaluate the environmental impacts of existing marinas within Tampa Bay and its
tributaries, including impacts on manatees and other protected species.

Both Terra Ceia and Cockroach Bay aquatic preserve management plans have a policy that
requires field personnel to notify the State Manatee Coordinator when an application for use of
submerged lands within the aquatic preserve or adjacent upland activities will affect a manatee
sanctuary, critical manatee habitat, or manatees known to use an area. (These applications or
activities will require the coordinator’s authorization and approval before further approval.)
Additional policy requirements include monitoring and mapping of manatees and manatee
habitat, including marking such habitats; review of applications for use of submerged lands
within the aquatic preserve; restricting new marinas and associated construction within manatee
habitat areas; coordinating with local governments concerning comprehensive plan objectives
and policies; and assisting in public awareness and education efforts.

The Hillsborough County comprehensive plan has a policy that requires the county to assist DNR
and USFWS in recovery programs for the West Indian Manatee and other threatened or
endangered species, in addition to policies addressing the latter. CAPMAT, as part of the
Cockroach Bay plan amendment, is required direct the county to initiate a request to the DNR,
the Governor-and Cabinet, and the Legislature to expand the boundaries of the Cockroach Bay
Aquatic Preserve, if deemed ecologically appropriate and beneficial, in order to promote more
effective management of the natural system and its biological resources. CAPMAT is also
required to assist in the development of public education maps and work with the appropriate
authorities in the placement of markers clearly indicating boating channels and potential hazards
in appropriate locations throughout the Cockroach Bay Aquatic Preserve. In addition, they are to
work to post manatee educational information and warning signs as needed throughout the
.Preserve.

The Manatee County comprehensive plan has several policies that address manatee protection.
These include requiring all development within the range of manatees to adhere to DNR
guidelines; and developing “slow speed zones” for boaters. However, DNR’s comments on the
county’s proposed comprehensive plan suggested that the county develop a manatee protection
plan that expands on these two policies.

Neither Hillsborough County nor Manatee County’s comprehensive plan are not fully consistent
as of yet with each other’s respective aquatic preserve plan concerning manatee protection
measures. The Tampa Bay SWIM plan is only marginally consistent with both aquatic preserve
management plans when specifically applied to manatees.

The City of Palmetto comprehensive plan has no policies that address manatee protection.
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Hazardous Waste Disposal

The Tampa Bay SWIM plan, under Water Quality Initiative 1 (reduce point and non-point source
pollutant loading to attain water quality necessary to restore and maintain healthy and
productive natural systems, protect human health, and to attain the highest possible water use
classification), outlines a program for hazardous waste disposal and management in the Tampa
Bay area with the following policies:

e implement the requiremnents of the state water quality assurance act for a comprehensive
statewide hazardous waste management program, including the location of temporary
storage/transfer facilities for hazardous wastes '

e provide needed surface water, groundwater and leachate characterization in and adjacent
to potentially dangerous dump sites for application in state and local regulatory
responsibilities (delegated to the water management districts), and

* initiate the eventual rehabilitation of dump sites through restorative actions.

Both Terra Ceia and Cockroach Bay aquatic preserve management plans call for prohibiting the
storage of toxic, radioactive, or other hazardous materials within the aquatic preserve, as well as
closing and eliminating any hazardous waste dumps now located within the aquatic preserve.

Both Hillsborough and Manatee County comprehensive plans address hazardous waste
management. Hillsborough County’s plan calls for:

¢ develop comprehensive hazardous waste management and emergency response programs,

including source reduction and the proper transfer, storage, disposal, and recycling of
hazardous wastes

e further federal and state regulatory agencies’ objectives regarding the enforcement of
hazardous waste laws and regulations, and

* provide technical assistance to DER and EPA for inventorying, ranidng, and increasing the
utilization and direction of federal and state funds for investigations and cleanup of
SuperFund and other hazardous chemical contamination sites within county.

The Manatee County comprehensive plan has several policies addressing hazardous waste
management, including:

¢ require the county to conduct proper management and disposal of all hazardous materials
as required by state law

e develop and implement a hazardous materials management plan, and

e provide for the safe elimination of abandoned dump sites.
The City of Palmetto comprehensive plan has several policies that address hazardous waste and
its disposal, and appear consistent with policies within the other plans within this study area.
These policies call for the City to:

¢ assess the City’s hazardous waste handling program, and coordinate with the Manatee

County Public Works Department to ensure the implementation of appropriate collection,
storage, and transfer programs

105



e enter into an interagency agreement with the Manatee County Public Works Department to
develop a hazardous waste transfer /temporary storage facility to serve the City. All
hazardous waste shall be collected, stored and disposed consistent with applicable laws.
Assess the effects of such wastes on City’s natural resources if applicable, and

* coordinate with the Manatee County Public Works Department toward developing a
- hazardous waste transfer/ temporary storage facility to serve the City. Siting and design of
such a facility shall be consistent with adopted regional and state hazardous waste
management programs.

All three types of plans appear to be consistent with each other concerning this issue.

Boundary Expansion and Other Acquisi tions

Acquisition of environmentally sensitive land is being conducted at virtually every level of
government in Florida, especially within the coastal area, for reasons such as flood control,
habitat preservation and restoration, recreation, mitigation, and others. These activities are
coordination between as many programs as possible in order to maximize acquisition funds and

other resources. All three types of plans address acquisition of environmentally sensitive land in
some way.

For instance, the Tampa Bay SWIM plan, under Natural Systems Initiative 1 (preserve, enhance,
and/or restore upland, riverine, intertidal and subtidal habitats), has several strategies under a

program promoting the preservation of relatively pristine or functional habitats already in
existence. These policies include: -

* support existing acquisition programs such as Save Our Rivers (SOR) and Conservation
and Recreational Lands (CARL)

when appropriéte, cooperate with environmental groups and local, state, and federal
governments and agencies in the purchase of lands by identifying areas in need of
preservation and contributing to their purchase, and

* encourage and support private donations of funds and land parcels, parks, etc., as well as
the passing of local taxing initiatives.

-Both Terra Ceia and Cockroach Bay aquatic preserve management plans call for acquiring, where
feasible, privately owned submerged lands and adjacent lands and islands located within the
boundaries of the aquatic preserve, as well as areas upstream of the present boundary of streams
flowing into the preserves, and previously conveyed sovereign lands. The Cockroach Bay aquatic
preserve management plan specifically targets the barrier islands at the mouth of the Little
Manatee River and those along the coast of Cockroach Bay. The Terra Ceia aquatic preserve
management plan specifically targets the barrier islands that are located along the coastline and
the low-lying areas of Terra Ceia Island adjacent to Bishop Harbor and Frog Creek. Both plans

also call for the application of management criteria contained within the plans to all subsequent
legislative additions of land.

The Hillsborough County comprehensive plan addresses acquisition of environmentally sensitive
lands. The county’s comprehensive plan calls for increasing the acreage of publicly-owned or -
otherwise protected natural preserve land in the county; using the county’s natural systems and
land use cover inventory to help identify lands suitable for acquisition by the county’s
Environmental Lands Acqmsmon Program (ELAPP). The plans also calls for using and
promoting alternatives for acquiring and protecting environmental lands, including easements,
transfer of development rights, and long-term leases; and continuing to request assistance in
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public acquisition of natural preserves under federal, state, and regional programs, including the
state’s Conservation And Recreation Lands and Save Our Rivers programs.

Following the adoption of the recent Cockroach Bay plan amendment (CPA 92-03), the county

has a policy which seeks to expand the boundaries of the Cockroach Bay Aquatic Preserve where

ecologically appropriate and beneficial (Policy C-37.5, Future Land Use element). This is part of
the county’s CAPMAT organization.

The Manatee County comprehensive plan permits and encourages the designation of
environmentally sensitive areas as “Conservation Lands” on the Future Land Use Map (as long
as this does not constitute a taking without compensation). The county also has a land acquisition
program that is similar to Hillsborough County’s ELAPP program.

The City of Palmetto comprehensive plan has no policies that address this issue.

CONSISTENCY OF DATA COLLECTION, ANALYSIS, AND STANDARDIZATION

This information is discussed within Appendix A, which is entitled Cockroach Bay Case Study.
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INDIAN RIVER LAGOON STUDY AREA CONSISTENCY ANALYSIS

Consistency in planning and programs was identified as a critical need in the Indian River
Lagoon prior to the passage of the Local Government Comprehensive Planning and Land
Development Regulation Act, the passage of the SWIM Act, and the revision of the state's aquatic
preserve management plans. Years of research, civic involvement, and political action regarding
the restoration and protection needs of the lagoon system led to its designation as a “priority
waterbody” in the original version of the SWIM Act and its inclusion into the National Estuary
Program, a federal resource planning and management program administered by the U, S.
Environmental Protection Agency, in 1990. With the SWIM plan undergoing its mandatory three-
year revision, local comprehensive plans undergoing the statutory five-year evaluation and
review, and the management plans for the three aquatic preserves within the lagoon undergoing
revision, a sufficient base is available for evaluating the consistency of these three programs as
they apply to the resource management needs of the system.

Description of Indian River Lagoon Study Area

The Indian River Lagoon extends along Florida's eastern coast from Ponce de Leon Inlet in
Volusia County south to Jupiter Inlet in Palm Beach County. The area of the Indian River Lagoon
addressed within this study includes the southernmost of the state’s three aquatic preserves
located in the lagoon, which extends from Jensen Beach south to Jupiter Inlet. The boundaries of
the preserve are shown in Figure 3. Three counties (Palm Beach, Martin, and St. Lucie) and eight
municipalities (Jupiter, Tequesta, Jupiter Inlet Colony, Jupiter Island, Ocean Breeze Park, Sewall’s
Point, Fort Pierce and Stuart) surround the Jensen Beach to Jupiter Inlet Aquatic Preserve and
constitute the study area for the portion of this research addressing the Indian River Lagoon.

The Indian River Lagoon is a long and wide estuarine body situated between the Florida
mainland and a chain of barrier islands. The lagoon is shallow primarily, with an average depth
of five feet.# However, the Atlantic Intracoastal Waterway, a federal navigation channel, has
been dredged through the lagoon with a depth of 10 to 12 feet. The lagoon has the highest species
diversity of any estuary in North America”’ and supports over thirty endangered or threatened
species.”! It provides prime habitat for fisheries and a suitable location for the commercial and
recreational fishing industries. Within the state's Treasure Coast and East Central regions, the
lagoon itself is surrounded by both urban and agricultural development. The National Oceanic
and Atmospheric Administration estimates that over 30 percent of the land within the estuary's
drainage basin is classified as agricultural and 17 percent as urban.52

The economic and recreational value of the lagoon's resources and the land uses of the
surrounding region have jeopardized the environmental quality of the waterbody. Authors of the
Indian River Lagoon Joint Reconnaissance Report, published in 1987, attributed “the intensity of
human use of the regional resources and associated activities over the last 80 years”>3 to the
system'’s dynamic behavior. More specifically, human-related impacts on the lagoon's hydrology,

49Department of Natural Resources. (1990). Aquatic Preserve Management Plan, Jensen Beach to Jupiter Inlet
(Phase 1), p. 17.

505]RWMD and SFWMD. (September, 1989). SWIM Plan for Indian River Lagoon.

51paim Beach Post. (July 30, 1992). “Hope for the lagoon.” (Editorial).

52NOAA (U.S. Department of Commerce). (October, 1990). Estuaries of the United States: Vital Statistics of a
National Resource Base, pp. 31-32.

S53SJRWMD and SFWMD, p. V-1.
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. circulation and flushing, biological habitats, and trophic/community structures have contributed

to a decline in water and sediment quality and the habitat and species diversity of the lagoon.

A number of factors upset the ecological balance of the entire lagoon system, but the focus of this
chapter is on those factors affecting the southernmost portion of the lagoon, from Jensen Beach to
Jupiter Inlet. The entire lagoon system is experiencing a decline in water and sediment quality
and a loss and alteration of habitat due primarily to two factors. First, pollution from human-
related point and nonpoint sources threaten to convert gradually the lagoon from a macrophyte-
based to a phytoplankton-based system and damage the estuarine resources.> Second,
alterations in the lagoon's natural circulation patterns and inflow of freshwater affect salinity,
create turbidity problems, and inhibit growth of seagrasses, a habitat and species vital to the
lagoon's ecosystem. Environmental problems more specific to the portion of the lagoon addressed
in this study include the following:

¢ unregulated freshwater inflows;

* wastewater effluents;

* leachates from septic tanks systems;

* turbidity problems due to dredging and upland uses;

* shoreline development and alteration;

s alteration of seagrass beds due to increasing boat and jet ski traffic; and

¢ impoundment of estuarine marshes and wetlands.
Major system-wide issues of the Indian River Lagoon were identified in 1981 during the Future of
the Indian River System Symposium. This event precipitated a series of efforts during the 1980s
that further defined these major issues and resource protection and management needs for the
system. A primary concern of the Symposium's broad cross-section of scientists, government

officials, and concerned citizens was the absence of a planning and regulatory framework to
integrate the many related but discrete efforts to restore and manage the lagoon. More than 40

separate government entities at the local, regional, state, and federal levels play a role in the
management of the resources within or surrounding the lagoon and create a complicated milieu
of overlapping, uneven, and potentially conflicting authorities. Participants in American
Assembly consensus-building processes conducted in 1985 and 1986 concluded that three major
problems besieged the managers of the lagoon: (1) no central control of management; (2)
unregulated freshwater inflows and introduction of materials into the lagoon; and (3) decline of
seagrass beds vital to overall lagoon productivity.5

Efforts are underway to sort out this management milieu and create a coordinated, system-wide
approach to managing and protecting the resources of the lagoon. In 1986, the Indian River
Lagoon Field Committee of the state’s Interagency Management Committee forwarded to the
governor recommendations for the improved management of the system'’s resources.> They

S4SWIM Plan (1989), p. 9.

S5Barile, Diane D., et al. (1987). Estuarine management - the Indian River Lagoon. In Coastal Zone ‘87
(Proceedings of the Fifth Symposium on Coastal and Ocean Management), Volume 1, pp. 237-250. (New
York: American Society of Civil Engineers).

36Indian River Lagoon Field Committee of the Interagency Management Committee. (May 1986). Report to
the Governor with Recommendations for Resource Management in the Indian River Lagoons System,
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recommended the creation of an “interagency task force charged with developing and

implementing an Ecosystem Management Plan.” The St. Johns River Water Management District,

serving as the host agency for the National Estuary Program for Indian River Lagoon, began to
develop in early 1991 a comprehensive conservation and management plan (CCMP) for the
lagoon. Also, the NEP established a Management Conference which includes representatives of
SJRWMD, SFWMD, and state, local, and federal agencies. These Conferences are established for
each NEP waterbody and are designed to to get financial and other commitments from the
various actors to develop and implement the CCMP for a waterbody. In addition to this, the
Indian River Lagoon Conference adopted the three goals of the SWIM plan for the Indian River
Lagoon to guide their actions and the development of the CCMP.

In 1992, the NEP took an important step toward ensuring consistency among resource planning
and management efforts in the lagoon and adopted the goals of the SWIM plan. According to the
draft revised SWIM plan (September 1992}, “.. . the goals of NEP and SWIM, being virtually
identical, are intended to emphasize the mutual purposes of the two major programs, reflect the
similar and complementary functions of both, and create the philosophical basis for the merging
of both programs as a unified local, State, and Federal initiative for the Indian River Lagoon
system” (p. 4). Authors of the draft revision indicate that this action would “ . . . help ensure
consistency among other local, state, and federal plans that affect resources” of the lagoon and

. lead to the adoption of a joint plan, or single management plan, by 1996. However, this single
management plan will not render obsolete the SWIM plan for the lagoon and the management
plan for the aquatic preserve extending from Jensen Beach to Jupiter Inlet. These plans still serve
specific state policy purposes and they differ in scope of issue, jurisdiction, and geography, as
discussed above. Both address, in general, issues relating to water and sediment quality, habitat,
and Interagency management.

The designation of the Indian River Lagoon as a National Estuary adds another government
agency to the multiplicity of agencies with some degree of responsibility in managing the
resources of the lagoon. However, the designation also introduces an additional source of
funding for restoration, management, and research but perhaps more important, provides a
program that focuses on the system-wide resource management needs for the waterbody and for
staff that can focus completely on the resource. Representatives of the South Florida Water
Management District indicated that the SWIM program for the lagoon has benefited from the
NEDP, particularly since funding of the state's SWIM trust fund has diminished. However, the
NEP also has caused the district to rearrange its program priorities and, as a result, other equally
important waterbodies within the district receive less attention. Nevertheless, the SWIM, aquatic
preserve, and local government comprehensive planning programs will figure largely in
developing a coordinated and consistent regulatory and management framework for the Indian
River Lagoon. A review of the three types of plans as they relate to protection and management
of the southern portion of the lagoon is an important step in determining how they will fit within
a comprehensive planning framework for the entire lagoon.

Indian River Lagoon SWIM Plan Description

- The original version of the SWIM Act designated the Indian River Lagoon system as a “priority
waterbody” and directed the adoption of a plan to restore and protect the lagoon. The lagoon lies
mostly within the jurisdiction of St. Johns River Water Management District (SJRWMD) but its
southernmost portion, which includes the Jensen Beach to Jupiter Inlet Aquatic Preserve, is
within the jurisdiction of South Florida Water Management District (SFWMD). The two districts
entered into a Memorandum of Understanding in 1987 and jointly undertook drafting and
adopting the SWIM plan for the lagoon, with SJRWMD taking the lead. The governing boards of
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each district were responsible for conducting public workshops to obtain input before formally
adopting the plan.

The SWIM plan sets forth three broad goals in order to address the water and sediment quality,
habitat alteration and loss, and interagency management of the lagoon system. These goals
include the following:

* attain and maintain water and sediment of sufficient quality
* attain and maintain a functioning macrophyte-based ecosystem, and

* heighten public awareness and coordinate agency management of the Indian River Lagoon
ecosystem.

In order to accomplish these goals, the plan sets forth five separate programs: (1) water and
sediment quality; (2) habitat preservation and restoration; (3) regulation and enforcement; 4)
public awareness; and (5) administration, planning, and coordination. The SWIM plan also
identifies twelve geographic target areas for various research, restoration, and conservation
projects undertaken as part of the SWIM program. Only one of these target areas, Manatee
Pocket, lies within the study area for this research. Another, the St. Lucie Estuary vicinity, was
added in the 1992 draft of the SWIM plan.

As required by statute and agency rules of DER, the SWIM plan for the Indian River Lagoon
contains a description of the lagoon system and its current conditions and uses; identification of
government entities with management responsibilities of the lagoon system; a description of
point and nonpoint pollution sources, permitted discharges, and surrounding land uses; and
descriptions of current and needed strategies, studies, and measures to restore and maintain the
waterbody. These elements of the lagoon's SWIM plan are not complete and are emerging
through the different research and inventorying tasks specified in the plan's five programs. Since
the plan indicates the need for further research, its goals are fairly broad and general and the
means, or objectives, for accomplishing these goals are not defined clearly.

The two districts have updated annually the plan and recently published a draft revision of the
entire SWIM plan (September, 1992) in accordance with statutes which require revision every
three years. The 1992 draft is undergoing review by staff of DER, DNR, Florida Game and
Freshwater Fish Commission, DCA, DACS, Treasure Coast Regional Planning Council (TCRPC),
and local governments within the lagoon basin. The 1989 version of the SWIM plan was reviewed
for this study since the 1992 draft was not available until after the study team conducted its
review of plans.

State and Local Review of SWIM Plans

Interagency review of SWIM plans, required by statute, is designed to facilitate coordination
among agencies involved in the management of the lagoon's resources but more importantly,
serves as a checkpoint for consistency among plans. Interviews with state and local agency staff
from the Indian River Lagoon study area revealed varying levels of participation in the SWIM
plan review process. DNR staff managing the Jensen Beach to Jupiter Inlet aquatic preserve
indicated active involvement in the development of the initial version of the SWIM plan for the
lagoon and on-going involvement in reviewing revisions of the plan. DNR field staff did not
review the SWIM plan to the degree they reviewed proposed local comprehensive plans since
they participated on the committee that developed the SWIM plan and were deeply familiar with
the contents of the plan before its release as an official draft.
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SFWMD staff commented that DNR's participation was critical to development of the SWIM plan
due to the district's then lack of expertise with problems related to estuarine areas. Previously, the
district only managed freshwaterbodies. The district relies on DNR to manage the portions of the
lagoon under DNR's jurisdiction and to ensure protection of water and habitat quality consistent
with SWIM objectives. Many of the goals and policies of the aquatic preserve management plan
are consistent with the SWIM plan, but the district does not have the authority, like DNR, to
regulate specific activities that may conflict with SWIM goals and objectives, such as construction
of docks and dredging within the preserve. This interdependence underscores the importance of
close coordination between agencies in achieving mutual objectives for the preserve.

Similarly, the district must rely on the authority of local governments to regulate land use
activities in accomplishing SWIM plan goals and objectives. However, in the Indian River Lagoon
study area, local governments as a whole do not review the SWIM plan as closely as the district
reviews local plans. Some local government staff indicated that they have “never even seen a
SWIM plan” and other staff commented that they depend on the state (i.e., DCA, SFWMD, and
DER) to ensure consistency of SWIM plans with local plans. Overwhelmingly, local government
staff commented that due to fiscal constraints, they do not have the staff to regularly monitor
impacts of SWIM projects on local plans and activities, or vice versa. In fact, several of the
municipalities within the study area do not employ staff to manage implementation of the
comprehensive plan or environmental resource programs. Furthermore, these municipalities
retained private contractors to develop initially the comprehensive plan and to prepare any
amendments.>” The local governments contacted seemed to display more concern regarding
consistency with neighboring local plans and the Treasure Coast Regional Policy Plan, and
compliance with Rule 9J-5, F.A.C,, a logical conclusion given the state’s mandates for local plan
consistency and the penalties for non-compliance with these mandates.

Local involvement or familiarity with the Indian River Lagoon SWIM plan also seemed to relate
to proximity of the local government to the lagoon. St. Lucie and Martin Counties indicated
greater awareness of the Indian River Lagoon SWIM plan than Palm Beach, which is situated at
the very southern end of the lagoon. Rather, Palm Beach County staff were more familiar with
the SWIM program for Lake Okeechobee. In addition, the cities of Tequesta and Jupiter indicated
greater interest in the Loxahatchee River SWIM plan and the city of Stuart in the St. Lucie River

Estuary since these waterbodies figure more prominently than Indian River Lagoon within their
corporate limits.

The local governments and TCRPC did not participate actively in the development and revision
of the SWIM plan and nearly all staff indicated that they will review the draft revision once the
district forwards it to them. None responded that he/she reviews SWIM Plans according to in-
house criteria or guidelines. Instead, the local governments and TCRPC review SWIM plans for
general consistency with local plans and the comprehensive regional plan, respectively, and for
potential impacts to local resources and activities, as directed by statute.

Indian River Lagoon, Jensen Beach to Jupiter Inlet Aquatic Preserve Plan Description

Two versions of the plan for the Jensen Beach to Jupiter Inlet Aquatic Preserve plan were
considered in this research. The first, the 1985 version, addresses the management of this preserve
as well as the Vero Beach to Fort Pierce Aquatic Preserve, situated directly north of the Jensen
Beach area. The second, the 1990 revised version, represents the first phase in the development of
a complete resource management plan for the Jensen Beach to Jupiter Inlet preserve. However,

57Due to the lack of staff to comment constructively on issues relevant to this research, several
municipalities were not included in the interviews of agencies.
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this 1990 plan only encompasses the submerged lands from Hobe Sound to Jupiter Inlet, or
approximately half of the lands within the entire preserve. DNR field staff indicated that the
resource inventory is completed in order to develop the second phase of the aquatic preserve
plan, but funding was still not available for the drafting of the plan. Thus, the 1985 and 1990
versions of the management plans for the Jensen Beach to Jupiter Inlet preserve were considered
in this review since the 1990 version only addresses the management needs of the southern half
of the preserve. ‘

The geographic and jurisdictional scope of the aquatic preserve plan is less comprehensive than
the SWIM Plan's, which encompasses the entire basin of the Indian River Lagoon. The aquatic
preserve plan focuses on activities within the jurisdiction of the preserve and land uses directly
adjacent to it while the SWIM plan addresses land uses and human-related activities as they
impact water and habitat quality of the whole waterbody. For example, the aquatic preserve plan
concentrates on points of discharge of the drainage systems into the preserve but the SWIM plan
addresses entire drainage systems within the basin of the lagoon.

The stated purpose of the 1990 plan for the Jensen Beach to Jupiter Inlet preserveis “ ... . to serve
as a useful guide to the aquatic preserve field staff and others in maintaining the integrity of the
preserves.”> The 1990 plan provides a more specific basis for the identified management and
protection needs of the preserve than the previous plan. Furthermore, it tailors the directives of
the statutes governing the management of all the state’s aquatic preserves to serve more
appropriately the specific management needs of the Jensen Beach to Jupiter Inlet preserve. The
revised management plan designates primary and secondary resource areas and identifies
compatible uses within each area. Scientific thresholds were developed for distinguishing
between these two types of areas. Preserve staff indicated that criticism of the 1985 plan centered
on the generality of its management policies and that in response, more specific policies were
developed based on the particular resources and management needs of the preserve.

DNR staff attempt to ensure consistency between the objectives for the preserve and locally
approved actions through review of local comprehensive plans, amendments to the
comprehensive plans, proposed land development regulations, proposed site plans, and permits
for activities and uses under both state and Jocal jurisdiction. They recognized that the
implementation of the aquatic preserve plan depends on complementary actions of local
governments and SFWMD, a point also emphasized throughout the revised plan's goals and
objectives. Although staff must coordinate the management and protection of the preserve with
local governments and the district, they also indicated that coordination efforts vary from agency
to agency, depending on the presence of staff and resources to complement their functions. In
general, staff found coordination with the county governments more consistent than with the
municipalities since the counties in this study area tend to perform more functions related to land
use planning and environmental management.

Preserve management staff reviewed local comprehensive plans as they were submitted to DCA
for compliance certification and conducted their review according to DCA's prescribed review
and comment procedures for state agencies. They reviewed local plans for policies and planned
actions relating to surface water runoff, permitting of docks, and protection and establishment of
wetland buffers. DNR provided preserve staff with guidelines for their review. Staff felt that their
comments to DCA regarding local plans were effective because they noticed an overall change in
address of local policies affecting the preserve. In fact, one local government recently proposed
plans for a marina based on policies of the aquatic preserve plan.

Preserve staff indicated that their involvement in the development of the SWIM plan influenced
their subsequent revision of the aquatic preserve plan, but they did not indicate active

58DNR. (1990). Jensen Beach to Jupiter Inlet Aquatic Preserve Management Plan (Phase 1), pp. 1-2.
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participation on behalf of SFWMD or the local governments in revision of the aquatic preserve
plan. However, the limits of DNR's jurisdiction within the mean high water line preclude the
preserve staff's complete management of all human activities impacting the preserve's resources
and requires that they depend on the SWIM plan and local plans to address activities outside the
preserve. The revised plan describes its relationship to other applicable plans, namely the State
Comprehensive Plan, the Conceptual State Lands Management Plan, and the comprehensive
plans of Martin and St. Lucie counties. The plan was developed to be consistent with the State
Comprehensive Plan, but the intent of the aquatic preserve program is to guide county
governments “ . . . during their planning processes towards developing local planning criteria
and standards that will be consistent with the objectives of the program.”>?

Local Government Comprehensive Plans

In accordance with the state's minimum criteria, the local government comprehensive plans
reviewed for the Indian River Lagoon study area address a broad range of issues, much broader
than those issues of the SWIM and aquatic preserve plans. Each element of the eleven local plans
relevant to the study area was reviewed for goals, objectives, and policies potentially consistent
or inconsistent with issues relevant to the protection and management of the Jensen Beach to
Jupiter Inlet portion of the lagoon. These issues are outlined below.

Development of the SWIM plan for the Indian River Lagoon coincided generally with the
development of comprehensive plans for the local governments in this study area. SFWMD staff
reviewed local plans as submitted to DCA for compliance certification, Interviews with district
staff disclosed that the agency's scope of review of local plans evolved throughout the process. At
first, the district had no specific plans or criteria on which to base reviews of local plans for
relevance to the lagoon system. However, the goals and objectives of the SWIM plan, once
developed, guided partly their review. The district's two primary concerns were consistency of
policies within local plans and compatibility of local plans with SWIM goals and objectives. The
district staff described a voluntary approach to ensuring consistency between the SWIM plan and
local plans. In effect, the district filled a void for local governments and provided assistance
necessary to develop local plans in compliance with state requirements. However, this assistance
was uneven, depending on the technical capacity and resources of the local government. For
example, the larger county governments tend to employ staff to administer programs focused on
environmental resources protection and management. In fact, the district often contracts with the
counties to conduct projects as part of the SWIM program.

Furthermore, interviews indicated that district staff worked closely with local governments in
preparing relevant elements of their comprehensive plans, namely conservation and
drainage/aquifer recharge elements. The district essentially provided technical assistance to the
local governments but perceived this role as vital to establishing consistency with SWIM goals
and objectives. For example, the district provided data in order to assist local governments in
meeting minimum data requirements for local plans, assisted in development of policies and
objectives, and provided model ordinances for drainage and stormwater regulation.

CONSISTENCY BY ISSUE

Since its geographic scope is the broadest of the three types of plans reviewed, the SWIM plan for
the Indian River Lagoon served as the primary basis for identifying the major issues relevant to

59DNR, p. 16.
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the lagoon. The research team also used the Indian River Lagoon Joint Reconnaissance Report as a
source for determining issues relevant to the southern portion of the lagoon. The plan for the
Jensen Beach to Jupiter Inlet preserve of the Indian River Lagoon was then reviewed to identify
issues common with those of the SWIM plan and issues relevant to the resource management and
protection of this portion of the SWIM body. The following list of issues functioned as the basis of
review of the comprehensive plans of local governments bordering the aquatic preserve for
consistency with the goals and objectives of the SWIM and aquatic preserve plans:

A, Water and Sediment Quality

1. Unregulated freshwater inflows and excessive stormwater discharges due to extensive
drainage networks, artificially lowered water tables, and loss of wetlands

2. Excessive nutrient loadings from point and nonpoint sources, particularly canals
draining agricultural and urban areas .

3. Releases of artificial substances from urban, marina, and agricultural activities

4. Wastewater and sewage effluents and leachates from septic tanks, treatment plants, and
agricultural activities

5. Dredge and fill activities/shoreline alteration

B. Habitat

1. Lossand alteration of seagrass beds due to shoreline development, mosquito
impoundments, and increased boat/jet ski traffic

2. Loss of wetlands and mangroves

3. Protection of manatee and bird rookery habitat

C. Interagency Management

1. Inadequate permit enforcement, environmental protection rules and ordinances
2. Lack of technical knowledge, research, and awareness
3. Inconsistent resource management among regulatory agencies and need for improved

coordination among DER, DNR, WMDs, and local governments regarding water quality
and land use planning '

.The degree of consistency for each issue is summarized below, starting with major areas of
consistency or inconsistency.

Water and Sediment Quality Issues

The characteristics of the water that drains or discharges into the Indian River Lagoon affect most
directly the estuary's “habitability and healthiness.”® The protection, restoration, and
management of water and sediment quality is extremely vital to the habitat and species diversity
of the lagoon.5! The SWIM plan in particular emphasizes water and sediment quality issues,
particularly through the management of the release of artificial substances and nutrient loadings
and of the discharge of stormwater and freshwater into the lagoon system. The SWIM plan also
identifies two major types of impacts contributing to a decline in water and sediment quality: (1)

60DNR. (1985). Indian River Lagoon Aquatic Preserves Management Plan (Vero Beach to Fort Pierce and Jensen
Beach to Jupiter Inlet), p. 49.

61S]RWMD and SFWMD. (September, 1989). Indian River Lagoon SWIM Plan, p. 7.
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“ ... pollution from anthropogenic point and nonpoint sources” and (2} “. . . alterations in the
natural patterns of circulation in the lagoons and freshwater flow into the lagoons. 62

The aquatic preserve plan is not as comprehensive in its address of water and sediment quality.
The 1985 plan for the entire preserve recognizes that “ . . . management of water resources for the
protection of human health and recreational enjoyment of aquatic preserve water, as well as for
the protection and enhancement of the preserves’ plant and animal communities is . . . the most
critical aspect of aquatic preserve management.”® However, the plan then indicates that this
objective depends greatly on DER and water management districts, the agencies charged with
regulating water quality and quantity. The revised plan (1990) for the preserve includes ...
cooperating with other agencies in water quality improvement”®* as one of the four primary
goals of resource management within the state's aquatic preserves. Specifically, Goal A.4 of the
revised plan is to “improve water quality” through coordination with DER, the water
management districts, and local governments.

According to the Joint Reconnaissance Report, water and sediment quality does not appear to be
poor in the Jensen Beach to Jupiter Inlet segment of the lagoon. This might account partly for the
de-emphasis of water and sediment quality issues in the aquatic preserve plan for this segment,
relative to the SWIM plan for the entire waterbody. Furthermore, the SWIM plan identifies
twelve “problem areas” in which water quality conditions are poor relative to the entire lagoon.
Only two of these problem areas, Manatee Pocket and the St. Lucie Estuary vicinity, lie within or
adjacent to the area considered in this research. The remainder of the problem areas are located
within the central and northern portions of the lagoon system. Thus, it appears that the primary
geographic focus of water and sediment quality issues for the lagoon is on areas north of the
Jensen Beach to Jupiter Inlet aquatic preserve.

The local government comprehensive plans in this study area address water and sediment
quality issues to varying degrees. Interviews with staff of DNR, SFWMD, and the local
governments indicated that this variation is likely due to the breadth of water quality problems
within each local jurisdiction and the technical capacity of the local government to manage
complex problems which are not understood completely by any agency. Both the Indian River
Lagoon SWIM plan and aquatic preserve plan acknowledge the need for further research to
detect sources of pollution in the lagoon, to determine the ultimate impacts of human-related
activities on the lagoon, and to develop appropriate strategies for mitigating or eliminating these
impacts. The Jupiter Inlet, one of two natural inlets along the east coast of Florida, contributes
greatly toward the presence of good water quality in this portion of the preserve. The aquatic
preserve plan states that the area adjacent to the Jupiter Inlet “. .. . is noted for its high water
clarity and rich, tropical marine life.” :

Issue: Unregulated freshwater inflows and excessive stormwater discharges due to extensive
drainage networks, artificially lowered water tables, and loss of wetlands

The Indian River Lagoon receives substantial discharges of freshwater from natural streams and
canals draining agricultural areas and developed lowlands to the west of the lagoon.65 Runoff
also enters the lagoon from the barrier islands to the east and as overland flow. The Jensen Beach
to Jupiter Inlet segment of the lagoon is affected greatly by inflows from the St. Lucie River and
the five sub-basins that drain into the estuary, including discharges from Lake Okeechobee.

6219,

63p, 69.

64DNR. (1990). Jensen Beach to Jupiter Inlet Aquatic Preserve Management Plan, Phase I, p. 55.
655JRWMD and SFWMD. (November, 1987). Indian River Lagoon Joint Reconnaissance Report,
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Overall, these inflows impact circulation and tidal flushing in the lagoon and influence ultimately
water and sediment quality. The SWIM plan indicates that unregulated freshwater inflows and
excessive stormwater discharges create salinity fluctuations and impair the functioning of the
lagoon as estuarine habitat.

Of the three types of plans reviewed, the SWIM plan places the most emphasis on the regulation
and management of freshwater inflows and stormwater discharges into the lagoon. The aquatic
preserve plan addresses surface water runoff from a coordination standpoint since their
jurisdiction does not extend beyond the mean high water line of the preserve and these problems
originate landward. Thus, the scope of the plan is limited in its capacity to address the
management of stormwater and freshwater inflows. DNR staff managing the aquatic preserve
indicated that they reviewed local government plans and provided comments to DCA regarding
the plans' treatment of surface water runoff issues. '

The SWIM Plan's address of this issue is much more systemic since it relates directly to the
mission of the plan. Its objective is to manage inflows from both point and non-point sources to
minimize salinity fluctuations. Several sub-basin projects are described, but none for the study
area. However, the plan states that local governments must manage, “to the greatest extent
feasible,” stormwater.%6 Projects to develop a model stormwater ordinance and an inventory of
stormwater outfalls are specified as measures to assist local governments in implementing
stormwater management programs. In addition, the SWIM plan commits SlRWMD and SFWMD
to provide SWIM funding to support local stormwater management projects of St. Lucie County
and Martin County.

Local governments primarily address, either directly or indirectly, freshwater inflows within the
Infrastructure and Drainage elements of the comprehensive plans. Most of the local plans provide
for both adoption of stormwater management plans and regulations, consistent with state
regulations and criteria, and for protection of floodplains and natural drainage features. Nearly
all of the municipal comprehensive plans propose to manage stormwater discharges and
sheetflow through land use designations, land development regulations, and preservation and
protection of wetlands. Some even specify the planned adoption of a stormwater management
ordinance and retrofit of existing drainage systems.

However, most of the municipalities indicated a need for further analysis and study of the issue
before implementation of stormwater management actions. In addition, most of the municipal
comprehensive plans addressed stormwater management as a general need, not as an action to
specifically protect the water and sediment quality of Indian River Lagoon and/or the aquatic
preserve. In their comments regarding draft local plans, the state agencies were concerned with a
lack of documentation and analysis of stormwater quality problems and with the levels of service
set for stormwater. DCA in particular demonstrated concern with the lack of specific and
measurable policies addressing stormwater runoff and drainage. DER's comments centered on
the absence of policies to adopt master plans for watershed and stormwater management.

Interviews with SFWMD staff revealed that the district recognizes a general lack of technical
capacity and funding at the local level to implement stormwater management programs. The
district intends to provide to local governments on-going technical assistance and funding
support from the SWIM Trust Fund.

66SJRWMD and SFWMD, p. 38.
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Issue: Excessive nutrient loadings from point and nonpoint sources, particularly canals
draining agricultural and urban areas

According to the Joint Reconnaissance Report, nutrient over-enrichment contributes to the
transition of the lagoon from a macrophyte-based system to a phytoplankton-based system. The
SWIM plan identifies several point and nonpoint sources increasing the loading of nutrients into
the lagoon system, including tributaries and canals draining agricultural, residential and
commercial land uses, groundwater, and wastewater treatment plants. These sources are largely
external to the waterbody. The SWIM plan also recognizes that no significant agricultural
pumped discharges are present within the southern portion of the lagoon under SFWMD
jurisdiction.% (However, there are many existing gravity flow stormwater discharges that affect
the Lagoon.)® The aquatic preserve plan addresses the impacts of agricultural and urban
drainage, particularly the impacts of the nutrients carried from these areas, but also indicates that
the Jupiter Inlet facilitates the tidal flushing necessary to maintain a healthy balance in the
estuary. ' '

The primary objective of the SWIM plan in addressing this issue is to further identify and
inventory point and nonpoint sources contributing to the loading of nutrients into the lagoon.
These results will lead to recommendations by the two water management districts to reduce
nutrient loadings into the lagoon system. Furthermore, the aquatic preserve plan does not include
specific goals or objectives to reduce overloading of nutrients but does commit to adopt
agreements with DER to conduct demonstration projects for improving water quality, in general.

In general, the local plans appear to indicate reliance on DER and the water management districts
to assist in identifying nonpoint sources of nutrient loadings, to set precedents and standards for
reducing nonpoint loadings, and to help develop master drainage plans. Some of the local plans
commit to enforcing regulations of SFWMD, DER, DNR, and HRS in protecting water quality.
The objective of local governments is to manage the loading of nutrients into water resources
through plans and regulations. Comments of the water management districts and DER
demonstrated concern with a lack of specificity or methodology regarding implementation of
policies to reduce nonpoint loadings. Other state agency concerns also included inconsistencies
within local plans, particularly between allowable future land uses and policies regarding
pollutant reductions.

Ft. Pierce's policy is perhaps the strongest by prohibiting nonpoint loadings into drainage
systems and the Indian River Lagoon. St. Lucie County's plan includes a policy to begin
wastewater reuse in order to improve water quality and reduce discharge of treated wastewater
into waterbodies. The comprehensive plan for Jupiter Inlet Colony proposes to use “best
management practices” to reduce nonpoint pollutant loadings, but does not specify the lagoon as
the receiving body. On the other hand, Ocean Breeze Park's comprehensive plan proposes to
review by 1991 the town's nonpoint discharge into the lagoon and its impact on water quality.
The other local governments indicate plans to adopt drainage ordinances and/or drainage master
plans by 1992 or 1993.

Issue: Releases of artificial substances from urban, marina, and agricultural activities

According to the SWIM plan, the operation of marinas and boatyards can introduce toxic
substances, such as heavy metals, to the lagoon system.5? The SWIM plan also attributes the
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release of artificial substances to more extensive and remote activities, such as agricultural,
industrial, and residential construction activities occurring outside the waterbody itself. An
objective of the SWIM plan in addressing water and sediment quality issues is to “eliminate or
reduce the releases of toxic substances from point and nonpoint sources.” In order to achieve this
objective, the plan proposes two programs to identify the sources of toxic substances, establisha
data base, and create a network to monitor real and potential problems. In particular, the Toxic
Substance Monitoring Network is underway to “ . . . establish a baseline for levels of toxic organic
compounds and metals in the lagoon system . . . against which future measurements can be
compared.”70 The creation of this network represents an attempt to ensure consistency among
agencies in regulating and managing the release of toxic substances into the lagoon.

The revised plan for the Jensen Beach to Jupiter Inlet Aquatic Preserve recognizes the potentially
deleterious impacts of marina activities but includes no specific goals or objectives for addressing
this particular issue. Aquatic preserve management staff indicated that they review local
government comprehensive plans and amendments for policies and planned actions relating to
marina activities and provide active technical support to local governments in developing marina
siting criteria.7! Likewise, staff of one county government commented that they worked with
DNR staff when developing their “strict” marina siting criteria.

"The local comprehensive plans address this issue to a limited degree. They do not include any
policies that conflict directly with SWIM and aquatic preserve objectives but, on the other hand,
they do not directly address releases of toxic substances. Their policies tended to be more general
and related to identification of point and nonpoint pollution sources and regulation of surface
water runoff and marina activities. The comprehensive plans for the City of Tequesta and St.
Lucie Village include policies to reduce nonpoint source pollution into the aquatic preserve. Palm
Beach County proposes to expand its program to identify all point and nonpoint sources of
pollution. Ocean Breeze Park’s plan includes policies to not permit multi-slip marinas and to
restrict marina construction. Other plans propose to modify existing land development
regulations to incorporate SWIM-based district regulations. For the most part, it appears that the
consistency of local plans with the SWIM plan in particular could be improved once the SWIM
program to identify sources of toxic substances is completed and more specific programs and
objectives are implemented.

Issue: Wastewater and sewage effluents and leachates from septic tanks, treatment plants, and
agricultural areas

Domestic wastewater treatment facilities and septic tank systems represent two major human-
related sources of pollution affecting the water quality of Indian River Lagoon.”2 Since
discharges from wastewater treatment plants are easily identifiable, these sources appear to pose
fewer concerns in the lagoon than septic tank systems. The Joint Reconnaissance Report depicts 14
domestic and four industrial wastewater treatment plants that discharge to surface waters
around the Fort Pierce and St. Lucie Inlets and states that many of these sources are now better
controlled and regulated.” The revised plan for the aquatic preserve indicates that wastewater
treatment facilities and package plants are not present, and therefore are not a concern in the
Hobe Sound to Jupiter Inlet segment of the preserve.

70p. 27

71in fact, DNR recommended the adoption of a local “marine sanitation ordinance” in its review of Martin
County and . Lucie County’s comprehensive plans.

725)RWMD and SFWMD, Indiar River Lagoon SWIM Plan, p. 35.
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On the other hand, both the aquatic preserve and SWIM plans indicate concern with the impacts
of septic tank systems on the lagoon. But neither plan includes specific policies requiring the
elimination or regulation of septic tank systems in order to protect surface water quality. Rather,
these plans indicate the need for further analysis and coordination in order to better address this
issue. A water quality objective of the SWIM plan is to reduce “anthropogenic loadings of fecal
and coliform bacteria” but the plan also reveals that the impacts of on-site sewage disposal
systems (OSDS) on the lagoon are currently under investigation by the Department of Health and
Rehabilitative Services (HRS). The district will work with HRS and the counties to designate
“OSDS problem areas.” The aquatic preserve plan commits DNR to “ .. . coordinate with
SJRWMD and SFWMD and local governments toward improving the management of surface
water” and suggests that DNR will simply assist in the enforcement of another agency's efforts to
improve water quality in the lagoon. The generality and uncertainty of the SWIM and aquatic
preserve plans regarding septic tank systems results in an overall lack of consistency of local
plans regarding this issue. These findings indicate that a high level of coordination and technical
assistance must occur between DER, SFWMD, and the affected local governments in order to
ensure consistent management of sewage treatment systems as they affect the water quality of the
lagoon. '

However, a local act was passed in 1990 requiring SJRWMD and SFWMD by July 1993 to identify
areas where improper septic tank use poses a threat to the water quality of the Indian River
Lagoon. As indicated above, these efforts are underway as part of the SWIM Plan. Then, by July
1994, the law requires that each county and municipality within the Lagoon basin shall develop
and begin implementing programs to provide centralized sewage collection and treatment
facilitie”4 for the problem areas identified by the districts. At the time the plan review was
conducted for this research, the SWIM Plan did not indicate that the identification of problem
areas had been completed. However, a number of local plans did include policies committing to
initiating plans for centralized septic systems.

Local government comprehensive plans within the Indian River Lagoon study area vary widely
in their address of wastewater and sewage treatment issues. First, the county plans address
wastewater system issues while the municipal plans do not. Wastewater treatment and disposal
appears to be an emerging policy area for county governments as the three county plans commit
to developing and adopting master wastewater plans. These policies are generally consistent with
the SWIM and aquatic preserve plans in that the local policies recognize the need to
comprehensively plan for and manage wastewater treatment and disposal. The county plans also
contain policies addressing the siting and operation of wastewater treatment facilities consistent
with state standards. However, DER commented on the draft Martin County plan that it needed a
policy to reduce the number of package plants discharging into the Indian River Lagoon.

On the other hand, local policies regarding septic tank use are generally not consistent with
concerns raised in the SWIM and aquatic preserve plans. Some of the local governments have
proactive policies in which they commit to centralizing existing septic tank systems and
eventually eliminating septic tank use; prohibiting septic tank use in coastal areas; and
conducting environmental impact assessments of septic tanks. Other local governments (i.e.,
Ocean Breeze and Jupiter Inlet Colony) have policies indicating that they will apply and enforce
standards and regulations of the state, particularly HRS, governing septic tank use. At the other
end of the spectrum, though, some of the local governments within the study area either do not
. address the issue, or include policies permitting the conditional use of septic tank systems. For
example, Jupiter Island's comprehensive plan contains a policy that maintains permitting
wastewater effluent disposal through septic tanks while also protecting water quality, which
DCA found inconsistent with other policies in the plan. St. Lucie Village's plan includes a policy
restricting septic use in order to protect the water quality of the lagoon, but other agencies,

74Chapter 90-262, Laws of Florida.
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namely SFWMD and DER, commented that septic tanks should not be permitted at all due to soil

" limitations.

Issue: Dredge and fill activities/shoreline alteration

Both the SWIM and aquatic preserve plans identified dredge and fill activities and shoreline
alteration (e.g., removal of mangroves) as potential sources for soil erosion and ultimately,
degradation of water quality in the lagoon. The revised plan for the aquatic preserve attributes
the reduced flushing capacity and altered circulation patterns of the lagoon to, among other
activities, dredging and filling. The SWIM plan cites dredge and fill as a suspected upland source
of suspended matter that increases turbidity in the lagoon, disrupts habxtat and potentially
releases toxic substances and nutrients, thereby degrading water quality.”

The revised plan for the aquatic preserve focuses on dredging activities for navigational and
mooring purposes and the impacts of dredging on the seagrasses within the preserve. Florida
Statutes limit the circumstances under which dredging and filling of submerged lands may occur
within aquatic preserves. The aquatic preserve plan commits DNR to “ensure that human use of
the preserve does not create turbidity levels that adversely affect submerged vegetation” (Obj.
B.1.4)and to ”[r]equire that all dredge and fill projects use effective turbidity control practices”
(Task B.1.4.2). A major directive of the plan is to “[p]rohibit . . . dredging (within the preserve) for
the primary purpose of obtaining upland fill."”¢ However, concern still remains regarding
allowable dredging for boating and navigational purposes. The revised plan also indicates that
few sites suitable for dredging exist within the Juno Beach to Jupiter Inlet segment of the lagoon
and the authors of the plan anticipate that . . . increasing boat use in this area will result in an
increase in dredging applications.””7

On the other hand, the SWIM plan proposes to further research the impacts of dredging and
other activities contributing toward soil erosion on the water, sediment, and habitat quality of the
lagoon. The plan includes programs to “ . . . decrease inputs of suspended materials from point
and non-point sources”” and to map the dlsmbuuon of sediments and develop
recommendations for its control or removal. Likewise, the Joint Reconnaissance Report indicated
that the extent of inorganic-rich “muck” deposits is unknown outside of the north central
segment of the lagoon, thereby underlining the need to locate the sources of these deposits and
assess their impacts on water quality. However, the report also suggests that areas of the lagoon
near intensely developed land likely contain substantial deposits. The SWIM plan indicates that
recommendations will be made to local governments to control the sources of suspended matter
into the lagoon.

In general, most of the local comprehensive plans establish policies to mitigate the impacts of
development on water quality through regulation of development practices, particularly the
construction of seawalls, construction along the waterline, and the alteration of shoreline. These
policies require the implementation of soil erosion reduction practices, shoreline performance
standards, native shoreline vegetation and landscaping, and conditional permitting of seawall
construction. Although seawall construction was not addressed directly in either the SWIM or
aquatic preserve plans, both DER and DNR recommended to the local governments in their
review of draft comprehensive plans that the local plans encourage removal of seawalls, that

75p. 20

7

Pl

2
52
24

123



seawall construction be permitted after exhausting other alternatives, or that seawalls be replaced
with slopes or riprap.

Dredging presents the greatest potential for inconsistency between local plans and the SWIM and

* aquatic preserve plans. Most of the local plans commit to uphold state regulations as they pertain
to dredge and fill activities. The comprehensive plan for St. Lucie Village specifies compliance of
local dredge and fill activities with the aquatic préserve management plan. However, some of the
plans also appear to permit dredging and filling under certain circumstances. For example, the
Town of Jupiter's plan permits dredging of submerged and wetland areas if mitigated according
to state and federal guidelines. The City of Tequesta's plan supports the dredging of the Jupiter
Inlet. In effect, the generality of the SWIM and aquatic preserve plans regarding dredging

corresponds to general local policies that appear to permit dredging for purposes not excluded by
state and federal agencies.

The local governments primarily address the control and management of construction activities
disruptive to the lagoon through the coastal management and conservation elements of their
comprehensive plans. These elements demonstrate varying degrees of consistency with the
SWIM and aquatic preserve plan regarding this issue, possibly due to lack of certainty regarding
the direct impacts of construction activities, particularly dredge and fill, on the water and
sediment quality of the lagoon. (Impacts of such activities on habitat quality are addressed
below.) Nearly all of the local plans include a policy to require turbidity control practices for
development activities in and around the lagoon. Some of these local policies directly address the
Indian River Lagoon, such as required shoreline vegetative buffers along the lagoon (Fort Pierce);
limited or prohibited development on the submerged lands or along the western border of the
lagoon (Ocean Breeze Park); and regulations to prohibit structures constricting circulation with
the lagoon (Jupiter Island). Other plans more generally propose to protect coastal resources, such
as the City of Stuart's, which proposes to prohibit the construction of future canals.

Habitat Quality Issues

The protection and management of habitat in the Indian River Lagoon depends on the
maintenance of the lagoon's water quality. Just as upland uses impact water and sediment
quality, water and sediment conditions affect habitat viability in the lagoon system. Both the
SWIM and aquatic preserve plans recognize the critical link between water and habitat quality.
However, like the water quality issues described above, the two plans differ in their treatment of
habitat quality issues with the SWIM plan being more holistic and addressing habitat in context
of the entire lagoon system, and the aquatic preserve plan focused more specifically on activities
within the preserve. The SWIM plan attributes much of the habitat loss in the Indian River
Lagoon system to coastal development and shoreline alteration, navigational improvements, and
marsh management practices.” On the other hand, the aquatic preserve plan attributes habitat
loss and alteration within the preserve to human-related activities occurring within the
jurisdiction of the preserve, particularly boat and jet ski traffic and dredging.

A primary goal of the SWIM plan is to “ . . . attain and maintain a functioning macrophyte-based
ecosystem which supports endangered and threatened species, fisheries and recreation.”80 The
two main habitat concerns expressed in the SWIM plan are the loss of seagrass beds and the loss
of emergent wetlands. Similarly, the aquatic preserve plan concentrates on the loss and alteration
of seagrass beds and emergent vegetation, but also on protection of bird rookery and estuarine
habitat in general.
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According to the revised plan for the aquatic preserve, residential and commercial development
is altering gradually the vegetated shoreline, namely the mangrove fringes, throughout the
preserve. For the area covered in the first phase of the revised plan, Hobe Sound to Jupiter Inlet,
most of the naturally vegetated shoreline of the lagoon enjoys the protection of a nationally
designated wildlife refuge and the Nature Conservancy's Blowing Rocks Preserve. However, the
revised plan still includes a management policy guideline to “[pjromote the revegetation of
shorelines by stipulating in the permit review process that native wetland vegetation be used for
shoreline stabilization either alone or in conjunction with riprap.”8! The SWIM plan focuses on
restoring and preserving these habitat resources while the aquatic preserve plan focuses on
managing activities within the preserve that could disrupt habitat and on researching factors that
affect the integrity of estuarine habitats. For example, a primary objective of the revised plan for
the aquatic preserve is to “ .. . ensure that human use of the preserve does not create turdibity
levels that adversely affect submerged vegetation.” (Obj. B.1.4).

The local government plans vary in their address of habitat issues, but all propose to protect and
conserve habitat in general. Some plans specify protection of habitat within the Indian River
Lagoon and cooperation with DNR and other agencies in implementing management policies for
the aquatic preserve. The overall emphasis of local objectives and policies is on minimizing
impacts of land uses and development on identified habitat. All of the local plans reviewed
include a policy to ensure that land development regulations serve to mitigate the impacts of
development on habitat.

Issue: Loss and alteration of seagrass beds due to shoreline development, including marinas
and docks, general construction practices, dredging, and increased boat/jet ski traffic

The foremost habitat issue for the Indian River Lagoon is the rapid decline of seagrass beds
which are vital to the fisheries and the overall productivity of the system.82 The SWIM plan
acknowledges that decreased water quality in the lagoon, due to the effects of nutrient and
chemical loading from agricultural and other upland uses, significantly impacts the survival of
seagrass beds. The objective of the SWIM plan is to first, preserve healthy seagrass beds through
aoquisition of adjacent wetlands and uplands in order to minimize the impacts of human-related
uses on seagrasses. Second, the plan encourages enforcement of existing regulations and
improvement of regulations that control dredge and fill and construction of docks, and location
of marinas outside of seagrass beds, and diversion of boat traffic from seagrass beds. The SWIM
plan also includes research and pilot projects to support its objective to restore lost seagrass beds.
Research is underway to identify the impacts of excessive nutrients, freshwater inflows, and
turbidity on seagrasses. Based on the results of this research, the water management districts
hope to develop a turbidity target specific to the lagoon.

More specifically, the aquatic preserve plan proposes to minimize potential damage to seagrass
beds, and other submerged vegetation, through “. . . the review of applications for use of state- -
owned land in the aquatic preserve” (Obj. B.1.1). This review is to be based on a scientific method
(to be developed) to inventory submerged resources at each site under review. Interviews with
preserve staff indicated that mapping of seagrass beds is underway, in conjunction with the
water management district, and that scientific standards for review will be developed after
mapping is complete. Joint mapping efforts, resource inventories, and development of standards
will likely contribute toward the consistency of management and protection of seagrass beds by
creating a uniform base of knowledge among all responsible agencies. In addition, the '

81policy Guideline 7, p. 53.
82Barile, Diane, et al. (1987). Estuarine Management - The Indian River Lagoon. In Coastal Zone 1987 (Seattle,
WA). .
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development of a detailed data base and resource inventory for the preserve can lead to the
adoption of more specific policies within the preserve management plan, and then to more
specific parallel policies within the local plans.

Although the aquatic preserve plan recognizes increasing boat and jet ski traffic as disruptive to
seagrass beds, it also indicates that such issues are not addressed by statutes or rules governing
DNR's jurisdiction to protect the preserve. To provide direction for managing these issues, the
plan puts forth “policy guidelines” for review of planned activities within the preserve. These
include prohibiting jet ski traffic in particular areas, seeking to designate idle-speed zones in
certain parts of the Atlantic Intracoastal Waterway, prohibiting new dredging to only

accommodate boats with greater drafts, and designating unvegetated areas for open mooring
sites.

Nearly all of the local government comprehensive plans reviewed include policies regarding the
protection of seagrasses within the coastal and conservation elements. These policies range from
prohibitive measures, such as prohibiting modification of seagrass beds and prohibiting
alterations of tidal circulation; to protective measures, such as providing protection of seagrass
beds; to restoration measures, such as replanting seagrass beds and implementing aquatic
planting programs; to mitigative measures, such as restricting marina development, regulating
dock construction, establishing boat speed limits, and adopting turbidity control procedures for
shoreline construction. In addition, the majority of local plans indicated that land development
regulations either were adopted or would be adopted by a certain date to support policies
addressing seagrass beds.

Two aspects of the local policies, in general, diminish their apparent consistency with the SWIM
and aquatic preserve plans. First, the local plans tend to include policies to mitigate, rather than
to eliminate, impacts of development and boating activities to seagrass beds. Second, most of the’
local plans do not specify measures or methods for implementing policies relating to protection
of seagrasses. In some cases, DNR's comments on local plans demonstrated concern with a lack of
assessment of the cumulative impacts of shoreline uses, even with local measures in place to
mitigate impacts on seagrasses.

-

Issue: Loss of wetlands, mangroves, and vegetation due to mosquito impoundments and
shoreline development

A primary objective of the SWIM plan's Habitat Protection and Restoration Program is to restore
marshes and mangrove communities impounded to provide mosquito control. According to the
plan, the majority of emergent saltwater wetlands, including mangrove forests, surrounding the
lagoon are impounded, inhibiting their function as habitat and as a filter and buffer between
uplands and the lagoon. The lagoon’s marshes and mangrove swamps serve as breeding grounds
for many species of aquatic animals within the lagoon system.33 The SWIM plan proposes to
restore, where feasible, the functions of impounded marshes and to preserve existing marshes.
However, the plan also indicates that the first step is to inventory existing impoundments and
map wetlands and vegetated communities surrounding the lagoon, and the next step is to
identify options for restoration and areas for preservation. The draft of the revised SWIM plan
mentions that 715 acres of salt marsh in the southern portion of the lagoon are already
reconnected .84

835JRWMD. (1991). Reconnecting lagoon with marshes benefits fish. SWIM Update, p. 7.
84SIRWMD and SFWMD. (September, 1992). Indian River Lagoon SWIM Plan (Draft), p. 79.
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Another objective of the SWIM plan is to acquire existing marshes, in conjunction with state,
local, and private acquisition efforts. Both Palm Beach and Martin counties have implemented
countywide programs to acquire environmentally sensitive and recreation lands. However,
neither has proposed to acquire lands within the study area. These local land acquisition
programs can serve as an effective tool for ensuring consistency between the SWIM and local
plans, provided that the local programs prioritize lands consistent with the SWIM program.

The goals and objectives of the aquatic preserve plan seem to indicate the limited capacity of
DNR and aquatic preserve staff to effectively and completely address the loss of wetlands and
mangroves within the preserve. In support of its overall goal to “restore estuarine habitat” (Goal
A.3), the aquatic preserve plan proposes to revegetate “suitable” shoreline areas with mangrove
and marsh plantings, to coordinate with DER and the water management districts in restoring
habitat through mutual agreements, and to reconnect impounded marshes through coordination
with local mosquito control districts. Furthermore, the plan includes a goal to study factors
affecting estuarine habitat, specifically mangrove and marsh plant species. Permit review is
probably the most effective mechanism, albeit limited, that preserve staff possess to ensure
consistency between the management plan and local plans and activities. Policy Guideline 7 of
the preserve plan stipulates that the permit review process should require that native wetland
vegetation be used for shoreline stabilization.

The local government comprehensive plans propose primarily to’protect wetlands and
mangroves, either in general or specifically within the lagoon system, through mitigation or
restriction of land use and development. These policies include retention of vegetative buffers
between the lagoon and shoreline development, adoption of performance criteria for coastal area
development, and re-planting of vegetation. Most of the local objectives and policies for wetlands
protection, however, do not outline clearly the local government's method for implementing
these policies. This lack of specific measures is a concern frequently expressed in the formal
comments of DER, DNR, and SFWMD of the local plans, as submitted to DCA. Some of the local
plans do indicate the existence or future adoption of ordinances consistent with objectives of the
SWIM and aquatic preserve plans, such as mangrove protection ordinances (Martin and Palm
Beach counties, Jupiter Inlet Colony, and Tequesta) and wetlands protection ordinances (Palm
Beach County). Only one of the local plans contains policies addressing restoration of wetlands
and prohibition of development in “designated” wetlands areas. Depending on the local
government's definition of wetlands, this policy may or may not be consistent with similar
policies of the SWIM and aquatic preserve plans.

Most of the local plans relevant to the study area include objectives and policies regarding
mosquito impoundments and control practices. For a few of the local plans, DNR commented on
the insufficiency of policies in addressing the restoration of impoundments to their natural state.
Discussions with aquatic preserve management staff indicated that local governments and local
mosquito control districts are restoring gradually estuarine marshes impounded for mosquito
control and that DNR's concern with impounded marshes is diminishing.

Issue: Protection of manatee and bird rookery habitat

A primary difference between the Indian River Lagoon SWIM plan and aquatic preserve plan is
their treatment of habitat issues. The SWIM plan emphasizes more the restoration and protection

~ of habitat in light of its function within the lagoon's ecosystem. On the other hand, the

management plan for the aquatic preserve focuses on the protection of habitat in terms of species
protection, mainly the West Indian Manatee and several species of birds. However, the goals and
objectives of the management plan propose further study of factors that affect the survival of
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habitat and designated species, and identification of portions of the preserve that serve as habitat
for designated species.

Three of the local plans reviewed specify pr'otection of bird rookery habitat, in particular
retaining the spoil islands within the aquatic preserve in public ownership for bird rookery. For
the most part, the local plans contain objectives and policies to protect habitat in general or to
provide measures to minimize threats to survival of manatees, mainly the designation of idle-
speed zones. For example, the City of Tequesta proposed to adopt a Manatee Protection
Ordinance which designates idle-speed zones in waterways. Another municipality, Jupiter Inlet
Colony, commits to posting signs in the Atlantic Intracoastal Waterway in order to mark the area

~as a “manatee protection area.” The local plans primarily include habitat protection and
mitigation policies within the coastal management and conservation elements.

Interagency Management Issues

As discussed throughout this chapter, the protection and management of the Indian River
Lagoon depend greatly on cooperation and mutual objectives among all agencies governing the
resource and governing land uses that might impact the resource. Both the SWIM plan and the
aquatic preserve plan incorporate objectives to ensure the coordinated management of the
respective responsibilities encompassed in each plan. More important, both plans recognize the
critical role that local governments serve in implementing completely these objectives. However,
these objectives require direction from DER, DNR, and the water management districts to local
governments in order to ensure consistent implementation at the local level of state objectives for
resource protection and management.

The need for coordinated and consistent management of the Indian River Lagoon was identified
prior to the adoption of either the SWIM plan or the revision of the plan for the Jensen Beach to
Jupiter Inlet preserve. Participants in an American Assembly in 1985 identified the lack of
coordinated management of the lagoon's resources as a primary issue affecting the future of the
estuary.55 The designation of the lagoon as a National Estuary in 1990 has provided funding for
the development of a Comprehensive Conservation and Managenient Plan (CCMP) for the
lagoon to resolve the problems associated with the milieu of agencies and plans managing the
system. The goals of the National Estuary Program and the SWIM plan for the lagoon are nearly
identical and are intended to serve as the “philosophical basis” for a unified approach to
protecting and managing the resources of the lagoon system.36 The revised SWIM plan indicates
that the adoption of a joint SWIM and NEP plan, or even a single management plan, would “.
help ensure consistency amon 57other local, state, and federal plans that affect resources of the
Indian River Lagoon system.”

The third primary goal of the SWIM plan is to promote coordination among responsible
regulatory entities and consistent regulation and enforcement of relevant rules and ordinances.
The preserve management plan reiterates the same objective throughout its four major goals.
Furthermore, the local plans are replete with policies addressing coordination with other agencies
to ensure effective resource protection and management. Either broadly through the
intergovernmental coordination elements or specifically through the coastal management
elements, the local plans commit to coordinating with the district and DNR in order to
accomplish the following:

85VanArman, Joel, and Steward, Joel. (1987). Intergovernmental Management. In SlRWMD and SFWMD,
Indian River Lagoon Joint Reconnaissance Report, p. 10-1.

865JRWMD and SFWMD. (September, 1992) Indian River Lagoon SWIM Plan (Draft), p. 4.
8714,
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» enforcement of state regulations related to surface water and habitat protection
 protection of surface water, habitat quality, and estuarine resources

¢ development of master plans for drainage and stormwater management

e protection of wetlands, and

* consistent implementation of SWIM and aquatic preserve plans.

However, the local plans generally do not specify methods or processes for guaranteeing that this
coordination takes place. It seems that the most frequent comments of state agencies in reviewing
these local plans are “What is the method?” and “Too vague.” The most direct way in which the
local plans propose to ensure implementation consistent with SWIM and aquatic preserve goals is
through the review of applications for development. Ultimately, the consistency of these three
types of plans hinges on the coordinated implementation of all their water quality, habitat, and
land development goals and policies. -

Both the Indian River Lagoon SWIM plan and the aquatic preserve plan indicate the need for
further research, data collection, and resource inventorying to determine sources of water and
habitat quality degradation, to pinpoint locations of sources, and to develop feasible solutions
and standards. Nearly all of the local government plans indicate need for direction from the state
agencies, particularly the water management district, in how to implement actions consistent
with water and habitat quality objectives, such as the development of stormwater management
ordinances, best management practices for drainage, implementation for turbidity control
standards, and siting and construction of docks and marinas. Consistency of local plans with the

SWIM and aquatic preserve plans will likely improve once both are more resource-specific and
technically specific.

CONSISTENCY OF DATA COLLECTION, ANALYSIS, AND STANDARDIZATION

Consistent implementation of resource management and protection plans for the Indian River
Lagoon depends upon the degree of consistency among the efforts of SFWMD, SJRWMD, DER,
DNR, and other agencies in collecting and analyzing data, particularly water quality samples.38
These agencies are responsible for monitoring the quality of water and habitat within the lagoon
system. SJRWMD staff initiated the Indian River Lagoon Water Quality Monitoring Network in
1989 to resolve problems associated with collection and analysis of physical and chemical data
specific to the lagoon. Members of the network have established a forum to standardize water
quality data. The partxcxpants of the network strive to resolve not only data sharing and collection

_problems but problems arising from comparison of results from different laboratories.

Participants agree that the resources and efforts of the agencies involved in data collection and

- sampling are better expended under one set of guidelines to ensure consistency.

The network oversees the quarterly testing of “split samples” among the several laboratories that
conduct water quality sampling and analysis for the agencies. Split samples are several samples
taken from the same location at the same time and distributed among the labs for comparison of
results. Members of the network also meet quarterly to discuss the results of split samples and
methods to improve collecting, storing, and testing in the labs. The difficulty of rectifying

88l(enwm-tl\y, W. Judson, and Haunert, Dan. (1991). Results and Recommendations of a Workshop Convened to

Examine the Capability of Water Quality Criteria. (Submitted to NOAA, Coastal Ocean Program, Estuarine
Habitat Studies).

129



statistically the differences among lab results remains unresolved as no parameters are set for
assessing these variances.

SJRWMD has compiled the Quality Assurance, Quality Control manual for the network. The
manual serves as a composite of the manuals from each laboratory involved in testing water
quality samples and defines a mutually agreeable methodology for collecting and storing water
quality samples. Perhaps another accomplishment of the network is their communication of
remaining unstandardized quality control procedures among the labs.
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Chapter IV

Conclusions & Recommendations

This chapter presents the conclusions and recommendations of this study in three parts: key -
findings for the Tampa Bay study area, key findings for the Indian River Lagoon study area, and
overall recommmendations.

KEY FINDINGS: TAMPA BAY
General Consistency

The Tampa Bay SWIM Plan, Terra Ceia and Cockroach Bay Aquatic Preserve Management Plans,
and relevant local government comprehensive plans are all generally consistent with each other,
albeit with qualifications, within the overall categories of water and habitat quality protection
and management. There are also many policies that, while not reflected or addressed in a]l three
types of plans, are nonetheless “not inconsistent” with the other plans.

- All of the plans contain goals and policies that call for increasing coordination and consistency
with state and local agencies, including local governments, SWFWMD, DNR, and the TBRPC, in
order to ensure the protection of estuarine and other surface water resources. However, several
local comprehensive plan policies do not indicate exactly how coordination will be ensured and
or which agency will serve as the lead agency for conducting a coordinated effort. Agency
comments on the draft local comprehensive plans tended to be concerned about definitions of
terms, lack of specific policies or other implementing measures, and the methods of
implementation for policies relating to water and habitat quality protection.

Although both Hillsborough and Manatee County local comprehensive plans are generally
consistent with the SWIM and aquatic preserve management plans, the Cockroach Bay Plan
Amendment (CPA 92-03) to the Hillsborough County comprehensive plan significantly increases
the degree of consistency among the Cockroach Bay Aquatic Preserve Management Plan, the
Hillsborough County comprehensive plan, and the Tampa Bay SWIM plan. The county created
this plan amendment to address several resource management issues that DNR presently cannot
because of funding difficulties. Although the county stopped short of adopting the Cockroach
Bay plan and DNR’s aquatic preserve rule Chapter 18.20 (as recommended by DNR in their
review of the draft Hillsborough County comprehensive plan), CPA 92-03 will address several
important issues that are also addressed within the aquatic preserve management plan.

Both the SWIM and aquatic preserve management plans call for further research, data collection,
and inventorying and mapping of resources. However, SWFWMD has already conducted a
significant amount of mapping, and is concentrating on physical restoration activities within its
SWIM plan for Tampa Bay, and the integration of Chapter 17-40.420, F.A.C. requirements to
identify and establish Pollutant Load Reduction Goals and Watershed Management Goals for
Tampa Bay. Additionally, both Manatee and Hillsborough Counties have their own independent
environmental commissions and land acquisition programs, and both are conducting significant
mapping programs for environmentally sensitive areas and other natural features and resources.



In contrast, the City of Palmetto comprehensive plan, while generally consistent in several
significant areas, can be characterized more for what it does not address than whether its existing
objectives and policies are adequate and /or consistent with the Tampa Bay SWIM plan and the
Terra Ceia Bay Aquatic Preserve management plan. For instance, the City’s comprehensive plan
does not, as commented on by DNR, adequately consider the Aquatic Preserve regarding future
land use criteria, point source permitting, and development of environmentally sensitive areas.
Furthermore, the City’s use of mitigation as a condition of development in environmentally

sensitive areas is regarded by several state agencies as not adequate for protecting these areas and
their features.

Local comprehensive plans within the lower Tampa Bay study area include strongly consistent
objectives and policies as they relate to the following areas:

1. regulation of point source discharges into Tampa Bay, including wastewater treatment
2. regulat.ion and treatment of nonpoint source discharges (stormwater) into Tampa Bay
3. regulation of phosphate mining activities and effects

4. establishment of vegetative buffers between new developmeénts and aquatic preserves

5. prohibition of future construction of seawalls and other major shoreline alterations
bordering aquatic preserves '

6. regulation of agricultural runoff through use of BMPs and other techniques
7. protection of mangroves, seagrasses, and othér wetlands and wetland vegetation
8. regulation of dredge and fill in coastal areas |
9. regulation and protection of shellfish harvesting areas
10. control and/ ér eradication of exotic nuisance vegetation

11. regulation of environmental impacts of construction and operation of transportation
facilities

12. intergovernmental coordination and consistency of resource management efforts with
similar efforts of state agencies '

13. identification and mapping of land use, environmentally sensitive areas
14. protection of threatened and endangered species, iﬁcluding manatees
15. regulation of hazardous waste disposal, and

16. land acquisition and boundary expansion.

Local comprehensive plans within the lower Tampa Bay study area include marginally
consistent (or a lack of) objectives and policies within the following areas:

1. restriction and regulation of septic tanks in environmentally sensitive areas

2. mosquito control activities
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3. development and damming of creeks and rivers
4. shoreline erosion

5. enforcement of state laws and regulations for habitats, permit conditions and stipulations,
fish and other wildlife (including threatened or endangered species), zoning, compliance
and other monitoring, other environmental programs, and

6. manatee protection.

Included below are several issue areas that merit additional explanation.

Mitigation

Wetlands mitigation and restoration is controversial. From the federal to state to local
governments, there has been much discussion over the delineation and fate of wetlands, and
whether mitigation and restoration of wetlands is truly feasible. Most local governments see
mitigation as a useful and necessary tool that allows the regulation of wetlands and other
environmentally sensitive features, and it provides these governments the ability to avoid the
taking issue. However, there is little doubt that the science of recreating wetlands is still
imperfect. Local governments often do not have the resources to conduct long-term monitoring of
such sites, which is necessary for mitigation/restoration to succeed. State and regional agencies
do not presently support mitigation to the same degree as local governments, desiring instead for
developers and others to avoid the need to mitigate altogether.

The Hillsborough County Environmental Protection Commission, the local environmental
regulatory agency for Hillsborough County, supports and encourages wetlands mitigation as
part of their wetlands rule. The rule seeks to preserve wetlands, but it offers an alternative of
mitigation as a condition of development of such wetlands, requiring strict restoration ratios and
follow-up monitoring. This rule has been successful, resulting in a net (paper) gain of 298 acres of
wetlands since 1985 as the result of mitigation. Regardless, according to both the Terra Ceia and
Cockroach Bay Aquatic Preserve Management Plans, mitigation and /or restoration projects are
discouraged within most of the area of both Terra Ceia and Cockroach Bay aquatic preserves, and
is discouraged at the agency level by both DNR and DER. Overall, there appears to be a lack of
clarification and/or consistency between the state agency and local governments concerning
wetlands mitigation and its effectiveness and use.

Ports

Ports—their charters, privileges, constraints, planning requirements, and other factors—are
potentially problematic in terms of planning consistency. This is because ports have broad -
powers within which they operate under Florida law, and their environmental impacts,
especially within sensitive coastal environments, are both significant and economically necessary
(e.g-, maintenance dredging).

This issue is even more complex within Hillsborough County because the Tampa Port Authority
has title to the submerged lands within the county, and DNR only leases the submerged lands
within the two aquatic preserves within the Tampa Bay portion of Hillsborough County.
Additionally, although the EPC and the Port Authority work closely together on environmental
issues, permits from both organizations are necessary to develop or impact submerged lands.
However, there appears to be no direct threat from the Port of Tampa itself to the Cockroach Bay
Aquatic Preserve.
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Although Port Manatee, located within Manatee County, is not within the jurisdiction of
Cockroach Bay or Terra Ceia aquatic preserve, it nevertheless bisects the two preserves, and
potentially impacts both. DER, in their review of Manatee County’s draft comprehensive plan,
severely faulted the adequacy and consistency of the port element of the plan. There is no
evidence that Manatee County has addressed all of the issues, comments, and recommendations
of DER concerning this element. However, there are several policies that call for expansion of the

port only where consistent with other portions of the comprehensive plan not contained within
the Port Master plan.

Land Use Planning

Of the three planning programs studied here, only the local comprehensive planning program
can directly influence and regulate land use. However, SWIM program staff have generally made

a great effort to provide land use planning technical assistance and guidance to the local
comprehensive planning process.

In contrast, aquatic preserves are often directly impacted by the consequences of upland land use,
but DNR does not have any authority to regulate this land use. The aquatic preserve program can
only work through the review portion of the local comprehensive planning process, and even this
is subject to the availability of DNR personnel to comment on plans and plan amendments, go to
public meetings, and conduct other coordination activities. However, all aquatic preserve

management plans, original and revised, call for increased coordination, especially in the area of
land use planning and regulation.

Processes to Ensure Consistency among SWIM, Aquatic Preserve, and Local Comprehensive
Plans ’

Water management district and aquatic preserve staff make concerted efforts to ensure
consistency of local plans with SWIM and aquatic preserve plans, primarily through review.of
proposed comprehensive plans and amendments and technical assistance. Their level of
coordination varies among local governments depending on the availability of local staff.
However, they do not review local plans according to any established statewide criteria.

Local governments within the Tampa Bay study areas, for the most part, indicate less concern
regarding consistency with SWIM and Aquatic Preserve plans. Their approach is more reactive
than proactive and they rely on the state agencies, primarily DCA, to alert them to
inconsistencies. However, both Hillsborough and Manatee Counties have policies that call for

coordination with the water management district and the aquatic preserves within the counties’
jurisdiction.

KEY FINDINGS: INDIAN RIVER LAGOON
General Consistency

The Indian River Lagoon SWIM Plan, Aquatic Preserve Plan, and local government
comprehensive plans are consistent, generally, with each other in terms of water and habitat
quality protection and management.

All of the plans include goals and policies committing to continued and improved coordination
with relevant state and local agencies, namely local governments, the water management district,
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DNR, DER, and the Treasure Coast Regional Planning Council, to ensure the protection of water,
coastal, and estuarine resources in general or the Indian River Lagoon specifically. However,
most do not indicate how coordination will be ensured and do not indicate which agency will
serve as the lead agency for conducting a coordinated effort. State agency comments on local
plans, as submitted to DCA, demonstrate concern regarding lack of analysis and methods of
implementation for policies relating to water and habitat quality protection and to
intergovernmental coordination. Frequent comments include “What is the method?” and “Too
vague.” '

Both the Indian River Lagoon SWIM Plan and the Aquatic Preserve Plan indicate the need for
further research, data collection, and resource inventorying to determine sources of water and
habitat quality degradation, to pinpoint locations of sources, and to develop feasible solutions
and standards. Nearly all of the local government plans indicate need for direction from the state
agencies, particularly the water management district, in how to implement actions consistent
with water and habitat quality objectives, such as the development of stormwater management
ordinances, best management practices for drainage, implementation for turbidity control
standards, and siting and construction of docks and marinas. Consistency of local plans with the
SWIM and Aquatic Preserve Plans will likely improve once both are more resource and
technically specific.

Consistency of Local Policies with SWIM and Aquatic Preserve Plans

In general, the local plans include strongly consistent policies as they relate to the following
areas:

1. elimination or restriction of point-source discharges into lagoon

2. enforcement and monitoring of state regulations for stormwater, septic tanks, species
protection, water quality protection, dock and marina construction, and wetlands
protection , ,

3. establishment of vegetative buffers between development and lagoon

4. minimization of future construction of seawalls and other major shoreline alteration
techniques )

5. resource management consistent with similar efforts of state agencies
6. protection of seagrasses through turbidity controls
7. adoption and/or enforcement of boat speed limits to protect manatees and seagrass beds
8. retention of Spoil islands for bird rookery habitat
9. protection of mangroves and adoption/ enforcement of related ordinances, and
10. modification of mosquito impoundments
In general, the local plans include marginally consistent polices regarding the following areas:

1. allowable uses and sites for septic tanks and package plants
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2. disposal of treated wastewater
3. conversion from septic tanks to centralized sewer systems
4. preservation of wetlands (nearly all allow mitigation)

5. land acquisition, and

6. monitoring of substances entering lagoon via marinas and urban and agricultural drainage

Processes to Ensure Consistency among SWIM, Aquatic Preserve, and Local Comprehensive
Plans

The water management district and aquatic preserve staff make concerted efforts to ensure
consistency of local plans with SWIM and aquatic preserve plans, primarily through review of
proposed comprehensive plans and amendments and technical assistance. Their level of
coordination varies among local governments depending on the availability of local staff.
However, they do not review local plans according to any established criteria.

Local governments, overall, indicate less concern regarding consistency with SWIM and Aquatic
Preserve plans. Their approach is more reactive than proactive and they rely on the state
agencies, primarily DCA, to alert them to inconsistencies.

CONCLUSIONS AND RECOMMENDATIONS—OVERALL

All recommendations presented herein are made in light of the fact that the SWIM and local
government comprehensive planning programs are relatively new and in a state of evolution.
Additionally, many local government plans in both study areas were prepared prior to or
coincidentally with SWIM plans and aquatic preserve management plans, therefore precluding or
inhibiting any meaningful attempts to develop local plans consistent with SWIM or aquatic
preserve management plans. Also, local comprehensive plans are local in nature, and although
they may reflect the general goals and objectives of other plans, their policies reflect local
conditions and needs, as they should. Therefore, it is not always feasible to expect 100%
consistency, or to necessarily require it.

The third Environmental Land Management Study Committee’s (ELMS III) final report! has
many recommendations in the subject areas of local planning and intergovernmental
coordination, the use of Evaluation and Appraisal Reports, and coastal management that are
consistent with several of the recommendations in this report. For instance, Recommendation 142
states that a Strategic Growth and Development Plan should be developed as a companion to the
State Comprehensive Plan, and that it should “. .. include a comprehensive watershed
management guideline to coordinate stormwater management programs for coastal jurisdictions
with certain priority waters of habitat.” This is necessitated by the need fora

multidisciplinary and coordinated management program involving mtergovemmental
coordination . . . to address the relationship between nonpoint sources of water pollution and
land use. This is to be implemented by “[sltronger and clearer statutory language. . . to link the

1Building Successful Communities. Final Report of the Environmental Land Management Study
Committee. December 1992, Tallahassee, Florida.
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local planning and growth management programs with the SWIM program and environmental
regulatory programs. .. [and that] . . . this linkage would result in a comprehensive stormwater
management program that coordinates programs of local governments with SWIM priority watersheds,
Outstanding Florida Waters, aquatic preserves, Class I and Class 11 waters, marine or estugrine
sanctuaries, and critical habitat for endangered or threatened species litalics added).” Furthermore,
Recommendation 143 states that the “[t}he Legislature should authorize [DER] to develop a pilot
coastal water quality improvement program integrated with SWIM and district water
management plans. . . [and that this] . . . program should be based on a comprehensive
watershed management approach which integrates preventive and nonstructural solutions with
structural solutions.”

The achievement within Florida’s comprehensive planning framework of the consistent
application of state policies from state to regional to local levels requires constant and proactive
direction from the state, as well as technical and funding assistance. Uniform guidelines for the
adoption of plans from the state, including clearly enunciated expectations for inter-plan
consistency, would assist this goal. Many state and regional agencies, particularly the water
management districts, have recognized the opportunities that local comprehensive plans offer in
the way of improving the protection and management of the state’s natural resources, and are
working through the state and local comprehensive planning processes to encourage and
advance such goals and objectives. However, much can be done to formalize and encourage this
complementary implementation process. The followmg recommendations are presented in
furtherance of that objective.

Recommendation #1

The research team does not recommend statutory revisions to mandate consistency among the
three types of plans.

Overall, the review and consistency analysis of the SWIM, aquatic preserve, and local
government comprehensive plans within the two study areas of Florida revealed general
consistency among these three types of plans. At a minimum, all local government
comprehensive plans have policies that call for coordinating with the agencies responsible for
writing and implementing the aquatic preserve and SWIM plans within their jurisdiction, and
most local government comprehensive plans within both study areas directly acknowledge the
existence of aquatic preserve and SWIM plans within their jurisdiction. Furthermore, the review
and analysis of the statutes and administrative rules enabling the three programs revealed no
obvious inconsistencies among them. However, although each program calls for consistency with
other existing plans and programs, there is no clear, direct mandate for consistency among these
three plans and planning programs. It is therefore essential that the water management districts,
DNR, and local governments make proactive attempts to maintain effective coordination
processes in order to ensure an adequate level of consistency among these three programs.
Consistency can be achieved through intergovernmental coordination conducted for mutual
benefit instead of simply being mandated, but effective coordination nonetheless depends greatly
on sufficient and available staff and resources.

Recommendation #2

The research team recommends that the state adequately fund the SWIM, aquatic preserve, and
local government comprehensive planning programs in order to ensure the intergovernmental
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coordination necessary for the success of each and the resultant protection and conservation of
coastal resources.

As recommended by the 1992 ELMS III Committee’s final report and many other study reports,
sufficient funding for these programs is essential for intergovernmental coordination, which is a
vital part of these individual programs and necessary for consistency and coordination among
them, if they are to function correctly and sufficiently. Although local governments have mostly
funded the development of their comprehensive plans (along with grants from the state), and
several water management districts are trying to cover their share of the SWIM program with
internal funding, the aquatic preserve program has the most urgent need of these three programs
at this time for adequate funds to conduct intergovernmental coordination as a part of its
planning activities. In the near future, all three planning programs will require adequate funds in
order to implement each of their respective plans. However, better intergovernmental
coordination should increase the consistency of design and implementation among these plans,
and will most likely increase the cost-effectiveness of and reduce the total funding amount
necessary to implement these plans.

Recommendation #3

The research team recommends that DCA’s local plan review process should be amended to
ensure notification of reviewing state agencies of the outcome of their agency comments and the
outcome of compliance negotiations between DCA and local governments.

Draft SWIM plans are reviewed both by state and regional agencies and affected local
governments. At the very least, prior review of draft plans provides state agencies and local
governments with the opportunity to address and hopefully resolve conflicts between the
proposed SWIM plan and state and local plans. ‘

The formal review and comment process accompanying the adoption and revision of
management plans for aquatic preserves has evolved and greatly improved within the last few
years. This improved protess allows revisions of existing plans to be more specific within their
statutory limits, and more consistent with local comprehensive plans. However, it appears that
DNR makes a more conscientious attempt to ensure consistency with local comprehensive plans
than the reverse. .

The external review and comment process for local government comprehensive plans and
amendments provides an effective means for water management districts and DNR to evaluate
the degree of consistency of local plans with SWIM plans and aquatic preserve plans. However,
the actual revision of proposed plans and amendments according to agency comments and the
determination of compliance of local comprehensive plans with Chapter 163 and Rule 9J-5 is up
to the discretion of DCA and the local government. Furthermore, there is no formal mechanism
or requirement to bring this process to closure if a state agency has serious objections to the local
plan. State agencies contributing review comments to DCA are often unaware of the fate of their
objections, comments, and /or recommendations concerning comprehensive plans.

The research team also recommends that state review agencies receive a copy of final adopted
comprehensive plans and plan amendments.

Recommendation #4
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The research tearm recommends that the EAR process for local government comprehensive plans
should be used to promote consistency of local plans with SWIM plans and aquatic preserve
plans. :

As noted earlier, there is no clear, direct mandate for consistency among these three plans and
planning programs. Although increasing the degree of consistency among these plans and
planning programs is clearly advantageous towards meeting common goals and objectives,
mandating consistency is potentially problematic in several areas. For instance, a direct mandate
would create more process for state agencies and local governments to follow, increasing the cost
and time needed to fulfill such a mandate. It would also probably be difficult to define, thereby .
increasing the need for interpretation, as well as the chance for error or disagreement.
Furthermore, DCA revealed in interviews that their authority and capability to serve as an agent
for consistency on behalf of other state agencies is limited due to budgetary constraints and the
limitations of 9]-5. DCA also questions whether local government comprehensive plans are the
appropriate tool for implementing other state programs. Given these caveats, the Evaluation and
Appraisal Report (EAR) requirements in Chapter 163 for local comprehensive plans nevertheless
appears to offer an opportunity, without creating an additional mandate, to enhance the degree
of consistency among the three types of plans in this study. This opportunity, if it truly exists,
should not be missed.

Recommendation #5

The research team recommends that DNR be encouraged to coordinate further with other
planning programs (i.e,, SWIM and local comprehensive plans) and that the agency be included
in other planning activities and efforts (local, state, federal, and other) where necessary.

The role of DNR in the development and implementation of SWIM and other plans is important
because of DNR's regulatory authority over specific activities within aquatic preserves, such as
dredge and fill. This is particularly true in Tampa Bay and the Indian River Lagoon SWIM bodies,
both of which encompass areas designated as aquatic preserves. DNR has been criticized in the
past for limiting its perspective of resource management in aquatic preserves to the jurisdictional
limits of the preserve, i.e. the mean high water line. However, it is necessary to recognize that
DNR particularly lacks the resources and staff to adequately revise, refine, and coordinate all
aquatic preserve management plans with all other relevant plans and programs. It is also vital to
recognize that DNR'’s jurisdiction within aquatic preserves is delimited; however, this jurisdiction
and the accompanying regulatory powers are important to SWIM planning. Additionally, DNR’s
revised plan format for aquatic preserves requires cooperation and coordination beyond the
mean high water line for the success of these plans to protect aquatic preserve resources.

Recommendation #6

The research team recommends that both the water management districts and DNR should
coordinate more actively with regional planning councils on a policy level to ensure consistency
of local plans and amendments with SWIM and aquatic preserve plans.

The role of regional planning councils should not be overlooked by either the water management
districts or DNR in the pursuit of improved planning coordination and consistency with local
governments. Regional planning councils offer a way to reach a large number of local
governments through their Comprehensive Regional Policy Plans, with which local
comprehensive plans are required to be consistent. Additionally, some RPCs offer other services;
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an example of this is the role of Tampa Bay Regional Planning Council in both serving as a host
agency for the Tampa Bay National Estuary Program and sponsoring the Agency on Bay
Management. These organizations were created in order to encourage and assist the coordinated
management of the natural resources of Tampa Bay. The Agency on Bay Management serves as
an advocate for the better management of bay issues, and conducts activities such as locating
funding sources for local and regional governments and governmental entities; advising and
providing information and data to local and regional governments and governmental entities;
and serving as a watchdog and troubleshooter for public issues that have regional impacts (e.g.,
power plant sitings).

The water management districts and DNR should work more closely with the regional planning
councils to identify policy similarities and differences among the planning councils’
Comprehensive Regional Policy Plans, the water management districts’ SWIM plans, and DNR’s
aquatic preserve management plans. Water management districts and DNR should also continue
to work with local governments on a technical assistance level, particularly with counties (since
many municipalities do not have adequate planning staff and resources), to ensure that the
implementation of policies through ordinances, regulations, and capital improvements is
consistent with SWIM and aquatic preserve plans.

Recommendation #7

The research team recommends that DNR's aquatic preserve management plan development and
revision process be continued and funded as necessary.

DNR is revising and updating many of the original aquatic preserve management plans. In this
process, greater attention is given to the resources of the site and surrounding land uses, which
increases the capacity of DNR to make more plan-based decisions regarding activities within the
preserves, as well as the opportunity for increased consistency with other plans. In addition, the
revised review and comment process has been strengthened as well. However, this revision
process relies on increased staff time and more detailed and specific data.

Recommendation #8

The research team recommends that the federal National Estuary Program process as planned
should be encouraged and supported where feasible,

Perhaps the most potentially significant development within both the Tampa Bay and Indian
River Lagoon areas is their designation as National Estuaries, which qualifies them for funding
through the National Estuary Program. The NEP offers an opportunity for encouraging and
enhancing regional consistency among resource management plans and activities by providing a
program under which all governments with jurisdiction over major estuarine water resources can
coordinate plans, data collection and analysis, and other activities and processes as they relate to
the estuary. Although Coastal Conservation Management Plans (CCMPs) are to be written for
each of the three program areas in Florida (Tampa Bay, Sarasota Bay, Indian River Lagoon), the
NEP authorities for both study areas will eventually “mold” their plan around each estuary’s
SWIM plan, allowing the CCMPs to function as master plans, built upon the basic framework of
SWIM plans. (In addition, the Tampa Bay NEP office will take over the data modeling and
management functions presently performed by SWFWMD for Tampa Bay.) The implementation
-of CCMPs will be conducted mostly by the water management districts and local governments,
but NEP will help fund these efforts as resources are available. Other planned actions to be taken
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by the NEP towards implementing CCMPs consistent with other plans (including SWIM plans)
include:

» working with the WMDs and DER to develop pollution load reduction goals for managing
_ stormwater and other nonpoint source runoff

» developing and providing tools such as data and models to assist local governments with
stormwater management plans and related comprehensive planning language

» coordinating the National Pollution Discharge Elimination System permitting program
with DER and the WMDS, and

* working with the water management districts and local governments in the development
and distribution of land development regulations and model ordinances.

EPILOGUE

Overall, these programs are evolving towards more consistency. Although the process is not yet
perfect, state and regional agencies have mostly come to recognize the value and potential of local
comprehensive plans, and are writing their plans with these in mind. DNR is writing their
revised aquatic preserve plans to recognize and take advantage of local programs, concerns, and
funding opportunities, as well as create linkages to local comprehensive plans. The water
management districts are also now writing district water management plans that will be
coordinated with state water policy and the state water management plan. These plans will,
through the EPA’s NPDES program, be linked to local water use and management at both the
point and nonpoint source levels. And finally, the federal NEP program presents a good
opportunity to both coordinate all plans within an estuarine waterbody and to provide the
necessary funding to allow this. Although much necessary work and changes to the process

remain to be conducted, there is much that has been accomplished, especially within the last five
years.
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Cockroach Bay Case Study

INTRODUCTION

The Homer Hoyt Center at Florida State University, as part of its research contract with the
Florida Department of Community Affairs entitled Coordination Of SWIM, Aquatic Preserve, And
Local Government Comprehensive Plans, planned to conduct an in-kind case study examining plan
consistency in regard to technical data and information transfer. The following sub-tasks were to
be conducted with the computer resources of the Florida Resources and Environmental Analysis
Center’s (FREAC) Local Government Assistance program:

1. analyze common data requirements for the three different types of plans in digital format
to satisfy these requirements and identify available datasets

2. create a common database that agencies working in all three of these planning areas can
have access to as well as share their data and work products

3. develop computerized analysis techniques that support plan development and
implementation

4. develop common data and information outputs for final prdduction and presentation

purposes (e.g. formats for digital data, customized maps, color slides, desktop computer
presentations, etc.).

However, a change in the scope of these tasks was made necessary after discovering during the
early phases of the project that the Hillsborough County Environmental Protection Commission
was also beginning to conduct the first two tasks. They initiated this work as part of a local
comprehensive plan amendment concerning Cockroach Bay, which ultimately will include the
two remaining tasks. Consequently, in order to avoid redundancy, the Homer Hoyt Center
suggested instead to the Florida Department of Community Affairs (DCA) that it study and
document for inclusion into the final report the Environmental Protection Commission’s efforts to
develop a GIS database using methodology developed by the Florida Growth Management Data
Network Coordinating Council. In addition, FREAC, in coordination with the Homer Hoyt
Center, offered technical assistance to the Hillsborough County Environmental Protection
Commission and the Tampa Bay Regional Planning Council in their efforts to acquire, process,
analyze, and distribute GIS data pertinent to the Cockroach Bay Aquatic Preserve. This
suggestion was accepted by DCA, and the Homer Hoyt Center’s report is presented herein.

The Environmental Protection Commission’s efforts are also being documented as part of a study
funded by the Tampa Bay office of the federal National Estuary Program to develop a data
management strategy for the Tampa Bay National Estuary Program. The purpose of this study is

‘to see how well the GMDNCC'’s method of data sharing and acquisition would work for

developing and implementing the Tampa Bay National Estuary Program. The Homer Hoyt
Center, therefore, has documented this effort within the larger scope of its original proposal.

Activities conducted by the Homer Hoyt Center in support of documenting the County’s efforts
in acquiring and using data for the Cockroach Bay area include interviewing personnel involved
in conducting data selection and acquisition, including those planning the eventual use of this
data, and being listed as a participant in the Cockroach Bay Data Consolidation Working Group
(described below) to receive all mailings generated by the Working Group. In addition, the FSU



Florida Resources and Environmental Analysis Center has offered their data holdings and
technical expertise to the Working Group as needed.

COCKROACH BAY STRATEGY

The Hillsborough County Environmental Protection Commission, under direction from the
Hillsborough County Commission, and using methodology developed by the Growth

Management Data Network Coordinating Council (GMDNCQC), is currently working closely with

the Tampa Bay Regional Planning Council to inventory and acquire natural resource and other
data for the purpose of developing a resource management strategy for the Cockroach Bay
Aquatic Preserve. Many federal, state, and local organizations having jurisdictional authority
within Tampa Bay are contributing data to this effort. The data will be eventually transferred to
the Hillsborough County GIS Department for analysis by the Hillsborough County City/County
Planning Commission, the Environmental Protection Commission, and other agencies and
offices. Project benefits include the development of a database accessible to other county agencies
and offices, as well as other counties or other governmental entities, since the portion of the

county being studied lies in the watersheds of both Terra Ceia and Cockroach Bay Aquatic
Preserves.

The Cockroach Bay Aquatic Preserve is located entirely within Hillsborough County, Florida.
Regarded as the most pristine natural area left in Tampa Bay, Cockroach Bay is experiencing
environmental degradation from human-related activities and effects. These effects include:

e damage to seagrasses from boat propeller scarring

deterioration of water quality from stormwater runoff (contamination from pesticides,
excess nutrients, heavy metals, and pathogenic bacteria and viruses

* encroachment of exotic plants, including submerged plants

%

e habitat modification and destruction.l

The Florida Department of Natural Resources published a management plan in 1987 to protect
the environmental integrity and biota of the Cockroach Bay Aquatic Preserve. However, the
implementation of this plan has not been fully funded, with the exception of providing a aquatic
Ppreserve manager. the manager patrols and conducts site inspections of the preserve, reviews all
applications for permits within the preserve, and attends public and other meetings.

County Response

Following a controversial attempt by the Tampa Electric Company to locate a new electric
generating facility adjacent to Cockroach Bay, and in response to other environmental issues
affecting the Bay, an overlay study of this area was requested by the Hillsborough County Board
of County Commissioners (HCBCC) for the purpose of preparing a comprehensive plan
amendment recognizing the Bay and its resources as a special area, and to protect it from further
deterioration. However, one of the initial findings of this study, conducted by the Hillsborough

Cockroach Bay Draft Issue Statement, June 29, 1992, Hillsborough County Environmental Protection
Commission.



County City-County Planning Commission, is that there was a lack of planning data for this
geographic area.

As a result of this attempt, and in response to other pressures to address the environmental issues
affecting the Bay, the HCBCC requested the City-County Planning Commission to devise a
tentative strategy to address the problems of Cockroach Bay through a comprehensive plan
amendment. In addition to this, Hillsborough County Commissioner Ed Turanchik formed a task
force in January 1992 to coordinate the county’s response to the environmental issues affecting
the Bay. Created by the HCBCC under Policy C-37.5 of the proposed amendment, the Cockroach
Bay Aquatic Preserve Management Advisory Team (CAPMAT) consists of staff and a set of
appointees (to be appointed by the Hilisborough County Environmental Protection Commission)
representing local, regional, state, and federal government agencies and other groups. With the
assistance of the Environmental Protection Commission and the City-County Planning
Commission, CAPMAT is to develop a management strategy for Cockroach Bay. This strategy is
intended not to replace but to enhance and assist the implementation of the Cockroach Bay
Aquatic Preserve Management Plan.

The first component of this strategy was to draft an amendment to the Hillsborough County
‘comprehensive plan. This amendment, adopted in October 1992 by the HCBCC, creates the
Cockroach Bay Aquatic Preserve Planning Area, consolidates several existing policies, and adds
several new policies referencing Cockroach Bay. The amendment specifically removes all existing
policies dealing with Cockroach Bay in the Coastal Management and Conservation and Aquifer
Recharge elements of the comprehensive plan and transfers them to the Future Land Use Elerment
under an existing area of the element called Section C- Special Areas of Concern, creating a new
section entitled “The Cockroach Bay Aquatic Preserve Planning Area.” This focuses all of the
pertinent policies in one place for ease of reference. In addition, the Future Land Use Element is
the primary element of the plan, the focus of the most public attention, and the most widely
distributed.2

DATA ACQUISITION

The second component of the Cockroach Bay management strategy was to acquire sufficient

- planning data necessary to implement this strategy. CAPMAT organized a subcommittee,

coordinated by the Hillsborough County Environmental Protection Commission, to analyze data
needs, and to determine how to best acquire it. Once acquired, this data is to reside within the
county’s GIS under the guidance of Bob Keim, Hillsborough County’s GIS coordinator.

A committee called the Consensus Group used several administrative tools developed by

- - GMDNCC staff from a pilot study conducted in the Tampa Bay. The GMDNCC is housed within

the Office of the Governor and is composed of state agency heads and staff that generate or use
digitized spatial data. It was created to help develop ways that these and other agencies and local
governments could share data statewide and thereby avoid the high costs of developing the data
themselves, as well as data redundancy.3 The GMDNCC is an excellent example of a state-led
initiative to address the problem of sharing planning and resource management data at the local

2CPA 92-03, Future of Hillsborough Comprehensive Plan (Unincorporated Hillsborough County), 1992,

3Stage, David, and Riney, Cori. 1990. A Model Geographic Information System for Coastal Zone Management:
Final Report. Office of Planning and Budgeting, Executive Office of the Governor. Tallahassee, Florida. 59
pp. w/ appendices.



level without imposing a top-down solution using a centralized database. It has been successful
to date in developing workable methodologies for accomplishing this goal.

Documents and methodologies developed by the GMDNCC as a part of the Tampa Bay pilot
study include a consensus group methodology for determining what data are relevant and
needed, quality and accuracy report templates, data descriptive summaries, and a centralized
Florida Spatial Data Directory or “card catalogue.” A Regional Advisory Committee was also
formed as an outgrowth of the GMDNCC Tampa Bay pilot study. It is composed of lead GIS and
other staff in various governmental agencies in the Tampa Bay area (e.g., county administrators,
EPC, FDOT, FDER, SWFWMD) who have signed a Memorandum of Understanding to cooperate
in interagency data sharing within the Bay area. The Regional Advisory Committee has a
Facilitator from the Tampa Bay Regional Planning Council who is also the GMDNCC liaison. A
subcommittee of CAPMAT, composed of Environmental Protection Commission, City-County
Planning Commission, and other county staff, devised a matrix of natural resource data types
useful to CAPMAT. This subcommittee, with the assistance of the Facilitator, then used the
GMDNCC'’s consensus group methodology, data descriptive summaries, and quality and
accuracy templates to inventory and catalogue data available from the members of the Regional
Advisory Committee and others in the Tampa Bay area. After this was completed, the list of
available data was transferred to the GMDNCC in Tallahassee for review and input to the Florida
Spatial Data Directory (the “card catalogue™). This card catalogue, located in Tallahassee and
accessible by modem, describes the data and its attributes (e.g., scale, quality, and accuracy) and
its place of residence.

Actors

Below is a list of participants in the Cockroach Bay consensus group organized by the TBRPC and
the Hillsborough County Environmental Protection Commission:

Elle Araj Hillsborough County Stormwater Utility

Arnold Banner U.S. Fish & Wildlife Service

Gene Boles Hillsborough County Planning & Development Management Dept.
Peter Clark Tampa Bay Regional Planning Council

Steve Dicks Mapping & GIS Manager, SWFWMD

Dale Friedley Manatee County Property Appraiser’s Office

Dave Gowen DER/STORET, Tallahassee |

Holly Greening Tampa Bay Na tional Estuary Program

Kurt Grimley Hillsborough County Endangered Lands Acquisition Prog
Carl Harker National Weather Service (SW Agricultural Center)

Rob Heath ~ Hillsborough County Parks Department
Steve Hodges Homer Hoyt Center, FSU
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Mike Holcamp SWIM/SWFWMD

Walid Houtom Hillsborough County Stormwater Utility

Bob Keim Hillsborough County GIS Manager

David Kriz U.S. Soil Conservation Service

Jordan Lewis 7 Environmental Health, Florida HRS

Robin Lewis . Lewis Environmental Services, Inc.

Bill Lofgren Staff Diréctor, TBRPC

Gail MacAulay Marine Research Institute, DNR

Susan Mariner Hillsborough County Planning & Development Management Dept.
Yvonne Stoker USGS | |
Nick Toth Cockroach Bay Aquatic Preserve Manager, DNR

The above list includes local, regional, state, and federal representatives, all of which have data
that are potentially useful to the Regional Advisory Committee and the Hillsborough County
City-County Planning Commission. Again, as stated above, the State of Florida is interested in
seeing this process replicated across the state in those areas where data is locally needed but not
centrally located. The federal Tampa Bay National Estuary Program is interested in transposing
this process to the entire Tampa Bay area.

At this time, data descriptive summaries from most of the participants in the Consensus Group
have been received and transmitted to the Florida Spatial Data Directory (Card Catalogue). These
sources and data descriptions include:

EPC: non-GIS data inclusive of water quality monitoring, old and active sanitary landfills,
small quantity generators of hazardous waste, wetland delineations, stationary storage
tank facilities, wastewater/sludge application sites, wastewater treatment plants, industrial
treatment facilities, air monitoring ambient data, and major air pollution sources '

FDNR Marine Research Institute: results of the Little Manatee River Study inclusive of
Florida shoreline, roads, boat ramps, detailed soil maps, artificial reef sites, digitized
NOAA nautical chart bathymetry, plant communities, 1990 and 1988 seagrass mappings,
1950 and 1982 land cover, and aids to navigation

NEP: benthic sampling locations 1961 to 1989, SWFWMD/SWIM bibliographic database

USFWS: Land use and biological coverage of eagle’s nests, woodstork and wading bird
colonies, breedmg bird survey, bird nesting and feeding areas, and mformatlon on 50
priority specnes '

TBRPC: water quality database

Hillsborough County: phosphate mining map, NPDES map, county parcel maP, water
quality map, SLOSH grid map, census tracts map, significant wildlife habitat map, zoning
map, existing land use map, base map containing physical and major road/ railroad



infrastructure elements, SWFWMD 5-foot contour map, commission district map, primary

care facilities map, and impervious areas map
» USGS: water resources databases
e FGFWFC: habitat cover and wildlife occurrence records
e National Weather Service: meteorological data

* Lewis Environmental Services, Inc.: seagrass aerial cover trend maps for 1938, 1957, 1991,
and FLUCCS coded Maps '

* - SWFWMD: Section, Township and Ranges, stormwater management permit points,
stormwater management permit boundaries, seagrass mappings of Tampa Bay for 1988,
and 1990, USDA /SCS detailed soil maps from county soil atlas, FEMA flood insurance
rates 1970-1980s, drainage basin boundaries of SWFWMD, Land Use/Cover based on
FDOT scheme Level 1], five-foot contours, two-foot contours and spot elevations; and

* Florida Natural Areas Inventory: rare/endangered species.

The above datA is being transferred to the Hillsborough County GIS Department as of this
writing. This process should be completed in early 1993.

Future Use of Data

The primary end user of the data is to going to be CAPMAT. There are presently no firm plans on
how this data is specifically going to be used, due to the fact that CAPMAT is not yet formally
organized. However, it can be safely assumed that the data will be used to help implement the
policies present in the Cockroach Bay comprehensive plan amendment through the development
of a management strategy for the Bay. This strategy will include the computerized mapping of
natural resources and resource protection areas within the Bay area, such as pollution sources
(e.g., permitted NPDES outfalls, land uses, conservation or restoration projects, and other objects
or processes within the watershed of Cockroach Bay.

This spatial and tabular database is also going to be available to DNR, including the Aquatic

Preserve manager for Cockroach Bay. It is also likely that other agencies will be able to utilize this

data as well in developing rules, ordinances, and other means to further the management
strategy for Cockroach Bay. These agencies will likely include the county’s Environmental
Protection Commission, Planning and Zoning, Stormwater Utility, and ELAPFP; and other
regional agencies such as SWFWMD. Manatee County could also benefit from having access to
such a database since portions of the watershed are within Manatee County’s jurisdiction. Finally,
federal and other interests within the watershed will be able to benefit from this database. These
interests include the federal Coastal America program’s $300,000 grant toward an estuarine
restoration project on the north shore of Cockroach Bay, and a $400,000 Set-Aside grant to fund
construction of a stormwater system designed to treat agricultural and other runoff in the Bay.
Both of these projects are part of a SWFWMD SWIM project for the same area, which also
encompasses the ELAPP Endangered Lands site recently acquired by Hillsborough County.
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List of Agencies Interviewed

Counties

Hillsborough
Environmental Protection Commission
City/County Planning Commission

Manatee

Martin

Palm Beach

St. Lucie

Municipalities

Fort Pierce

Jupiter

Jupiter Inlet Colony
Jupiter Island
Ocean Breeze Park
Palmetto

Sewall’s Point
Stuart

Tequesta

Regional Agencies
South Florida Water Management District

Southwest Florida Water Management District
St. Johns River Water Management District
Tampa Bay Regional Planning Council
Treasure Coast Regional Planning Council

State Agencies
Department of Community Affairs

Department of Environmental Regulation
Department of Natural Resources
Executive Office of the Governor

Federal Agencies

Indian River Lagoon National Estuary Program
Tampa Bay National Estuary Program

Other
1000 Friends of Florida

- Wade-Trim, Inc.

/
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Appendix 4

Issue Matrices: Manatee County Comprehensive Plan
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Appendix 5

Issue Matrices: City of Palmetto Comprehensive Plan
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Appendix 6

Issue Matrices: Indian River Lagoon Study Area
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Appendix 7

Acronyms & Abbreviations



Acronyms and Abbreviations

AP Aquatic Preserve

AWT Advanced Wastewater Treatment

C&P Conservation and Preservation
Areas

CA Coastal Area

CBAP Cockroach Bay Aquatic Preserve

CHHA Coastal High Hazard Area

CM - Coastal Management

Co County :

CONS & AR Conservation and Aquifer
Recharge element [Hillsborough
County]

CONS Conservation

CPIM Capital Improvements element
[City of Palmetto]

DACS [Florida) Department of

- Agriculture and Consumer

Services

DCA [Florida] Department of
Community Affairs

DER [Florida] Department of
Environmental Regulation

DNR [Florida] Department of Natural
Resources

DO Development Order

DOSs [Florida] Department of State

DOT (Florida] Department of
Transportation

DR Development Review

DRNG Drainage element [City of
Palmettol

DWT Domestic Wastewater Treatment

DWTP Domestic Wastewater Treatment
Plants . '

EIAMRs Economically Important
Agricultural or Mineral Resources

EPC Environmental Protection
Commission

EPGF Electric Power Generating
Facilities (LU Plan Category]

ESAs Environmentally Sensitive Areas

EWH Essential Wildlife Habitat

FLU Future Land Use

FWFGC [Florida] Freshwater Fish and
Game Commission

GOPs Goals, Objectives, & Policies

Hazwaste = Hazardous waste

HRS [Florida] Department of Health
and Rehabilitative Services

HS&W Health, Safety, and Welfare

1A Interlocal Agreement

IC Intergovernmental Coordination

IGC Intergovernmental Coordination

INFRA Sanitary Sewer, Solid Waste,

Drainage, Potable Water and

LDRs
LMR

MOU

NPA
OFW

PF

PORT

R&T

- R/M

REC & OS
SHA
SM

SNSW

SR&T

St
Stds
STMA

SWFWMD

SWT
TBRPC

TCAP
TRCI

wQ
WQ&Q

Natural Groundwater, Aquifer

Recharge

Indian River Lagoon

Land Development Regulations
Little Manatee River

Level of Service

Mining Activities [or]
Memorandum of Agreement
Monitoring and Evaluation
element [Manatee County]
Mean High Water
Memorandum of Understanding
National Estuarine Program
Natural Preservation Area
Outstanding Florida Water
Planned Development

Public Facilities element [Manatee
County]

- Port element [Hillsborough

County]

Rivers and Tributaries
Restoration/Mitigation
Recreation and Open Space
Shellfish Harvesting Area
Stormwater Management [may be
used individually]

Sanitary Sewerage element [
Hillsborough County & City of
Palmetto]

Stormwater Retention and
Treatment

Sewage Treatment

State [Florida]

Standards

Stormwater Management element
[Hillsborough County]

Solid Waste element [City of
Palmetto]

Southwest Florida Water
Management District
Stormwater Treatment

Tampa Bay Regional Planning
Council

Terra Ceia Aquatic Preserve
Traffic Circulation

Wildlife Habitat

Water Management District
Wetland Preservation and
Restoration

Water Quality

Water Quality and Quantity
Wastewater Treatment
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