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INTRODUCTION

The major contribution of nonpoint source (NPS) pollution to the degradation of the quality of "
the Nation’s waters has prompted state and local governments to initiate programs to abate NPS
pollution. Often the impetus for these programs has been the desire to protect particularly
valuable waterbodies, such as recreational lakes, sole source aquifers, the Chesapeake Bay and

the Puget Sound.

In part, state and local governments have taken action, because existing Federal programs are not
intended to address the wide range of specific problems caused by NPS pollution. Although
Federal agencies, such as the Department of Agriculture and the Environmental Protection
Agency (EPA), have limited programs to address some NPS catagories and provide some
funding for state and local programs, these programs are very small in comparison with the
magnitude of the NPS problems across the Nation.

The purpose of this document is to describe particularly effective state and local NPS programs
and the methods used to fund them, so that other jurisdictions will have an understanding of these
approaches, as they develop their own NPS programs. In all but two of these studies, the NPS
programs are funded primarily or exclusively with state and local resources, reflecting the
creativity and initiative which originated in those jurisdictions.

The reader may ask whether the approaches reflected in the case studies are readily transferred
from one jurisdiction to another. In the case of on-site and storm water utilities, the conceptual
approaches are not complex, and the primary difficulties appear to be political - how to convince
citizens and officials that the benefits resulting from these utilities (improved health, recreation,
etc.) are worth the additional costs.

Regarding state revolving funds, which already exist in every state (funded by EPA grants and

‘the state match), each state decides whether to use its fund for NPS programs, municipal

treatment plants or estuarine projects. Consequently, state environmental officials and legislators
currently have the authority to make the decision to use the very large, existing sums in revolving
loan funds for NPS purposes.

On the other hand, Maryland’s Chesapeake Bay Critical Areas Program is quite complex and
would not be easy to transfer to another region in its present form. However, the conceptual
approach is clearly applicable to many waterbodies, and a tailored, simplified version of the
program might be a very attractive alternative to other states with particularly valuable
waterbodies which are threatened by NPS pollution.

Our analysis of the programs discussed in the case studies indicates that the approaches used can
be adopted by others, and that many of the NPS funding techniques outlined in the studies are
particularly effective. Whether or not one is able to use these specific techniques, the variety of
funding mechanisms presented here may stimuiate readers to create other approaches and apply
them appropriately in states, counties and cities across the country.
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ALTERNATIVE APPROACHES TO FUNDING
STATE AND LOCAL NPS PROGRAMS

Because the rainwater runoff which creates most nonpoint source (NPS) pollution takes many
forms, solutions to NPS problems must be varied. The problems range from runoff from the vast
acreage of farms and forests across the country to drainage from abandoned mines and to runoff
from city streets. :

Only recently have government agencies begun in a more comprehensive way to identify the
types of NPS pollutants, measure the volume of NPS loadings which affect surface and ground
water and design effective watershed projects and regulatory programs to abate NPS pollution.
Only a few states have been implementing NPS watershed projects to reduce loadings and
improve water quality for more than five years.

In 1989 the Congress appropriated the initial funds for the Environmental Protection Agency

(EPA) to award demonstration grants to. states to develop and implement statewide NPS
management programs under section 319 of the Clean Water Act. Section 319 specifies that
states shall "to the maximum extent practicable, develop and implement a management program
under this subsection on a watershed-by-watershed basis within such State".

Section 319 grants (totalling $52.5 million in fiscal year 1992) provide sufficient funding to State
agencies for them to hire NPS staff and to carry out several projects each year. This grant
program can be considered an initial step toward a national effort by EPA to assist states to abate
NPS pollution. However, it is clear that much more will be necessary if the nation as a whole
is to succeed in abating NPS pollution.

Prior to the initial appropriation of section 319 funds, other federal agencies, most notably the
Department of Agriculture (USDA), were providing funding and technical assistance to producers,
such as farmers and coal operators, to encourage voluntary reduction of NPS pollution created
by their economic activities.  USDA, for example, provides direct grants (cost sharing) to
individual farmers to pay part of the cost of selected practices used by the farmer to reduce
runoff. Technical assistance to the farmer which facilitates implementation of the practices is
often provided by the USDA Soil Conservation Service (SCS) and local Conservation Districts.
To date, private and governmental actions at all levels have not resulted in significant net
reductions of NPS pollution on a national scale. Indeed, the problem has become the most
important source of degradation of water quality in this country.

In some cases, state and local governments have decided not to rely upon national solutions and
have developed their own, often unique, programs for controlling NPS pollution and equally
unique means to pay for the control programs. An understanding of selected current NPS
programs operated by state and local governments can assist other jurisdictions to develop and
fund effective NPS abatement programs in the future.
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RECENT APPROACHES

One method which local governments are increasingly using to address runoff problems is the
development of utilities specifically designed to abate a particular type of NPS pollution. One
approach, currently used by over one hundred jurisdictions, is the stormwater utility. The
experience of many of these utilities indicates that they are able to effectively manage the
technical aspects of urban runoff, while also solving the problem of obtaining adequate revenues
from reliable funding sources.

The Bellevue, Washington case study describes a utility which has been in operation for 18 years
and has demonstrated its capacity to successfully address flood control, water quality issues and
protection of wildlife. Approximately fifty percent of the utility’s annual budget of § 800,000
is derived from service fees (utility rate charges) with the balance coming from permit fees and
grants. In addition to the Bellevue case study, we have also included two somcwhat different
examples of other stormwater utilities.

Use of utilities to address urban runoff is particularly timely, given the November, 1990 EPA
regulation requiring 220 cities and counties with populations of 100,000 and above to obtain
NPDES permits to discharge stormwater. This regulation is causing many jurisdictions to search
for ways to finance stormwater programs.

ON-SITE UTILITIES

Another common type of NPS pollution is caused by failed septic systems. On-site issues and
ways to assure functioning systems are particularly relevant for jurisdictions located adjacent to
confined waterbodies, such as lakes, aquifers and estuaries, because of the tendency of nutrients
from failed septic systems to cause eutrophication in such waterbodies.

Local governments are beginning to use the utility concept to develop institutional approaches
incorporating homeowner responsibility for maintaining septic systems. Funding for soil testing,
inspection and correction of failed systems comes directly from the homeowner or indirectly from
utility rates paid by the homeowner. Local government assures that problems resulting from

failed systems are remedied. '

The three examples of on-site utilities presented here provide varied ways in which counties and
towns can structure their approaches to assure functioning septic systems. In Otter Tail County,
Minnesota, homeowners may choose to pay a relatively low fee and then make any repairs called
for by the County’s periodic inspections. The other examples feature stronger regulatory
approaches with the counties taking direct action (e.g., suspending the owner’s water service) in
the event that the problem is not remedied within a reasonable time.

Although these utilities vary, their purposes are the same - to protect highly valued waterbodies
(an aquifer, a beach and a lake). Their basic methods are also similar. They are using the utility
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approach to assure a regular source of funding, so that these counties can make sure that all
homeowners have functioning septic systems which do not pollute neighboring waterbodies.

'REVOLVING FUNDS

The existence of large state revolving funds (SRFs), which have been established since the Clean
Water Act Amendments of 1987 by annual capitalization grants from EPA and state matching
funds, provides all states the opportunity to use these funds to finance NPS projects. SRF loans
are particularly suitable for funding structural best management practices (BMPs), such as manure
holding structures and retention basins. Generally, these loans are not suitable for other program
costs, such as salaries and indirect costs.

SRFs were originally established to assist states to upgrade their sewage treatment systems, but
the authorizing statue also specifies that NPS activities are eligible for SRF loans. As the number
of states meeting performance levels for municipal waste treatment increases, additional states
will have the option of using all or part of their SRF resources for NPS abatement.

At present, three states- Washington, California, and Wyoming-are using SRF loans to fund a
wide variety of NPS projects. The California case study explains how one state manages the loan
process (targeting of loans, loan application, repayment, etc.) and indicates the diversity of NPS
projects which can be funded by a SRF. California is providing the largest loans to date, with
Fresno County alone receiving twenty million.

Jefferson County, Washington illustrates another way to use SRF funds for NPS purposes. Here,
the County uses part of the States’s SRF monies to operate a sub-state revolving fund which
focuses its loans on two NPS problems: 1) failed septic systems and 2) agricultural runoff. These
two problems have been identifies as contributing pollution to the Puget Sound. The County
provides loans with interest rates as low zero percent to 1nd1v1duals who meet income and water
quality criteria.

Thus far, the NPS funding techniques discussed here have been designed primarily to pay for
specific best management practices or BMPs, such as detention basins or septic systems. Other
states and localities have taken a different approach. They have established goals for improving
water quality in a waterbody and have also found the funding mechanisms to raise the necessary
resources to accomplish these goals.

One impressive example of this type of approach is Maryland’s Critical Area Program (CAP).
To reduce NPS loadings, Maryland employs land use management in a 1000 foot strip around
that State’s portion of the Chesapeake Bay. consequently, most of the activities which .reduce
or prevent loadings (e.g., spacing of housing development and creation of filter strips ) are paid
for by individuals or corporations.

However, the State and local governments also provide funding for many planning and legal
functions, as well as providing more direct assistance to landowners, for example cost-sharing
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of agricultural BMPs. This blending of public and private resources is only one of the many
interesting and environmentally valuable aspects of the Critical Areas Program. -

Similarly, in Colorado the Cherry Creek Basin Water Quality Authority uses the authority of
State a law to obtain revenues to fund both point and nonpoint control of runoff causing
eutrophication in the Cherry Creek reservoir. This case study was selected to help other localities
which ar seeking ways to finance controls for localized NPS problems.

USE OF SPECIAL FEES AND TAXES

The Iowa Ground Water Protection Act represents a good example of a user fee/tax program
established to fund nonpoint source pollution projects and programs. The Iowa law places fees
and taxes on the sale of fertilizers and pesticides, waste disposal and underground storage tanks.
In this type of program, there is a delicate balance between establishing an economic disincentive
which results in water quality benefits and an economic hardship which may be a critical factor
for business survival. In Iowa the fees on the sale of pesticides and fertilizers were balanced
with an extensive technical assistance and education program Wthh actually resulted in
substantial savings to many of the users.

The case studies which follow provide summary information on the funding approaches
introduced above. Where additional information is needed by the reader, he or she may consult
the Appendix for the names and telephone numbers of contact persons of the principal
organization(s) discussed in each study.

Alternative Approaches to Funding Page 6









CITY OF BELLEVUE,' WASHINGTON
BELLEVUE STORM AND SURFACE WATER UTILITY

INTRODUCTION

The Utility has an annual operations budget of about $800,000, and is a significant
model for funding NPS programs. Analysis of this budget and the utility’s funding
mechanisms indicates ways that localities can become financially self-sufficient protectors
of their streams and lakes.

With a population of approximately 90,000 bordering Seattle, Bellevue is in the
Puget Sound watershed. The city covers 30 square miles and includes over 50 miles of
open streams. In 1974 Bellevue passed "An Ordinance relating to storm and surface water,
establishing a storm and surface water utility, and adopting a plan and system of storm
and surface water sewerage.” The mission of the utility is "to manage the storm and
surface water system in Bellevue, to maintain a hydrologic balance, to prevent property

damage, and to protect water quality; for the safety and enjoyment of citizens and the

preservation and enhancement of wildlife habitat.”

Based on this ordmance the Bellevue Storm and Surface Water Utility was formed

with authority for construction, condemnation and purchase, acquisition, maintenance,

operation and regulation. Responsibilities were transferred from other departments to the
utility and the Director of Public Works was initially designated the ex officio
administrator. The utility was given authority to raise funds through service charges and
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utility revenue bonds. The population was concerned with the rapid growth and
development of the 1960’s and the resulting threats to Bellevue’s quality of life.

The city passed a resolution in 1971 to address erosion and sediment control and
a resolution in 1972 to develop policies for a comprehensive storm and surface water
drainage system. After experience with these programs and on advice of the city’s
Citizens Advisory Committee for Stream Resources a public utility was proposed to
provide unified management of storm and surface water-including drainage as well as
water quality. ‘

The first efforts of the utility were focussed on flood control. With a concept of
unified stormwater management the utility was receptive to both on site and regional
stormwater facilities. As part of a master plan an open stream concept was adopted which
was less expensive than traditional storm sewer systems and which favored wildlife habitat
and water quality improvements. As the flood control systems were put in place, water
quality became a higher priority issue. -

Water quality activities include:

1. The installation, inspection and maintenance of inlet sumps for public and private
drainage systems.

2. The installation, maintenance and operation of oil/water separators.

3. The use of decant stations to divert polluted storm water to sewage treatment
facilities. \

4. Water quality monitoring and complaint response for enforcement action.

5. Water quality research including two lake restoration projects.
6. Pollution prevention programs.

7. Development regulation for erosion and sediment control as well as protection of
floodplain, wetlands and steep slopes.

Bellevue Storm and Surface Water Utility Page 8




8. Public Education including publications, school programs, community outreach,
special activities and media materials. Some specific activities include:

- Stream Team Program

- Classroom Salmon Rearing Project

- City Hall "Mini Salmon Hatchery"

- Oil Recycling and Household Hazardous Waste Program
- Student Intern Program

- Business Water Quality/Certification Program.

9. Intergovernmental Coordination
10. Interdepartmental Coordination

The Bellevue Storm and Surface Water Utility receives funds through service fees
(utility rate charges), permit fees and grants. The utility rate charges account for about
50% of the budget and are based upon acreage and the amount of impervious area. A
typical single family residence is charged approximately $16.44 every two months.
Having a dedicated revenue base adds stability to the program which is no longer based
on yearly political decisions. As discussed above, the broad interpretation of the utility
mission allows for use of these funds for water quality as well as the traditional public
works activities. A strong public education and outreach effort helps the average citizen
see their connection to and service from the utility. |

Bellevue Storm and Surface Water Utility Page 9
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'TWO ADDITIONAL EXAMPLES OF STORM WATER UTILITIES

Storm water is the term generally used to describe rainwater runoff from urban or suburban
areas. Much of this runoff is from impervious surfaces, such as roads, which cause flows to
increase greatly in volume rather than be partially absorbed by fields and other porous surfaces.
Pollutants in storm water include sediments, organic material and heavy metals which are
transported via channels, such as sewers, to streams. Studies indicate that storm water adversely
affects water quality and can preclude beneficial stream uses, particularly after storm events
which dump large quantities of pollutants into streams in a short time period.

The 1987 amendments to the Clean Water Act authorized a Federal regulatory program to
abate pollution from storm water. On November 16, 1990, EPA published regulations requiring
220 cities and counties with populations of 100,000 and above and about 100,000 industrial
facilities to obtain NPDES permits to discharge storm water. Complying with these regulations
will prove costly for many of these communities. '

One way to manage and finance solutions to the water quality problems caused by storm
water is for a local government to initiate a storm water utility. At present, more than 100 of
these utilities exist in this country, and the number is growing. They serve communities ranging
in size from 4,300 to 840,000 people and are usually managed by local public works departments.
Monthly charges per household are generally quite moderate (less than $4.00), but the resulting
revenue stream is stable and reliable, requiring no subsidy from State or Federal programs.

The process of starting and operating a storm water. utility requires an understanding of
technical issues (e.g., legal authorities, financial matters including how to establish the rate
structure and institutional arrangements such as an administrative structure for the utility). For
jurisdictions considering the development of a utility, it may be helpful to consult other local
governments which have already solved these problems. Washington State has a number of
successful storm water utilities, including the ones described below.

SNOHOMISH COUNTY, WASHINGTON

Snohomish County is an urbanizing area north of Seattle bordering on the Puget Sound,
where initial efforts to establish a storm water utility met with considerable opposition. During
the mid-eighties, county leaders found themselves in the dilemma of needing planning data to
support the development of a utility but not having funding to produce a full range of data
necessary to convince voters that the utility was necessary and that rates would be reasonable.

Finally, a solution was found by conducting a small study which documented the need
to obtain capital to build six detention ponds. Once it was accepted that the ponds were needed,
it was easier to convince people that a utility was the best way to meet all storm water needs.
Another way of increasing the political acceptability of the utility was to combine construction
of the detention ponds with development of a nature trail and other recreational facilities. The
utility began functioning in 1988.

Page 10



The utility’s total budget in 1989 was approximately $3 million, of which about 50% was
generated through utility rates and the balance through a variety of sources, such as real estate
excise taxes and the county general fund. Utility rates for landowners are determined by a rate
schedule, which features flat rates for residential and agricultural properties and a sliding scale
for commercial tracts based on the size of the property and the percentage of impervious surface.
In 1989 the average monthly household rate was $1.83.

The experience of this utility provides an example of successful efforts to overcome
community opposition through creative approaches to designing facilities and by sensitivity to
the broad needs of the users of the utility’s services.

For additional information, please call:
William Derry '
Supervisor, Surface Water Management Program
Snohomish Public Works
Everett, WA 98201
206-259-9464

EVERETT, WASHINGTON

Everett is a city with a population of about 63,000 (area of approximately 50 square miles).
Prior to 1989, the city’s sewer utility was responsible for storm water functions, such as:

- drainage system maintenance
- construction of regional drainage improvements
- plan review/permit issuance for new development.

In part to comply with the requirements of the Puget Sound Water Quality Management Plan
and EPA’s storm water regulation and to give higher priority to mitigating NPS effects on water
quality, in 1989 Everett expanded its storm water management program to include three new
functions: ‘

- capital improvement projects
- surface water monitoring
- community involvement.

In the same year, a separate storm water utility was organized with its own revenues and
rate structure. Total revenues in 1989 were about $1.4 million, of which all but $10,000 came
from rates charged to users. The additional funds came from fees charged to developers.

Residential landowners were charged $3.40 per month in 1989, while other users were
charged $3.40 per 900 gallons of water used monthly. Exceptions were made for businesses
which used large quantities of water but did not make major contributions to storm water (e.g.,
laundromats).

Two Additional Examples of Storm Water Utilities Page 11




In additional to the shift to a storm water utility and the change in the rate structure, there
has been greater emphasis on reduction of nonpoint source pollution. Capital funds were spent
on settling ponds and acquisition of wetlands; water quality monitoring was initiated; and a
program was developed to increase public awareness of NPS pollution and community
cooperation in implementing NPS controls.

An understanding of the evolution of the program in Everett may be useful to other
communities which want to both improve control of storm water and improve water quality.

For additional information, please contact:
Dan Mathias, P.E.
Associate Engineer
Public Works Department
3200 Cedar Street
Everett, WA 98201
206-259-8800.

Two Additional Examples of Storm Water Utilities T Page 12




THREE EXAMPLES OF ON-SITE UTILITIES

Failed septic systems, which contribute particularly to contamination and eutrophic
conditions in lakes, aquifers, estuaries and other confined waterbodies, are common throughout
the United States. Generally, county health departments have some regulatory responsibility for
septic systems, although in many cases their role is minimal. For example, a common function
is to conduct soil tests prior to approval of the installation of a new system.

Because a significant percentage of septic systems fail after a number of years of use, an

initial test does not protect the water quality of an adjacent waterbody for the life of the system. -

What is required from an envnonmcntal perspective is a septic management system featuring the
following three functions:

- - an initial soil test prior to installation of the system

- periodic inspections to determine if the system is clogged or otherwise

malfunctioning

- an enforcement mechanism to aSsure that problems identified through inspection
are corrected (either by the owner or by an agency of local government).

Each of these three functions requires the expenditure of public funds, primarily for staff
costs. Rather than use general appropriations for these expendltures local governments can
estabhsh self-funded systems known as on-site utilities.

These types of utilities generate revenues through fees and service charges, and the
revenues are used to carry out the essential functions of the on site utility system.

Outlined below are three examples of successful on-site utilities. Each example is
different and has one or more features which distinguishes it from the others.

OKANOGAN COUNTY WASHINGTON

The utility in Okanogan County was established to monitor and protect water quality in
a fragile aquifer, primarily by preventing or correcting on-site system failure through inspections
and maintenance. Seventy-five percent of the initial capital costs were provided by grants from
Washington State, and the balance through the sale of bonds. Operation and maintenance
revenues are derived primarily through fees based on rates per unit (a house on a lot counts as
two units). The annual fee is approximately $50. per unit.

The homeowner is required to make the repairs that an inspection identifies as necessary
and, if the repairs are not made within the allotted time, the utility will take a lien on the house
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equal to the amount spent on the repairs. Water monitoring results indicate that the utility has
been successful in its attempt to prevent any deterioration in water quality.

For additional information you may wish to contact:

Dick Sele, Assistant Director
Public Works/Engineer (Facilities)
Box 232, Okanogan, WA 98840
(509) 422-3350

STINSON BEACH, CALIFORNIA

The utility in Stinson Beach is managed by the County Water District. Formed in
response to the realization that many of its on-site systems were failing, the utility received "start-
up" money from a grant from EPA. The operation and maintenance of the utxhty is financed by
a combination of permit fees, property taxes and additional small "special” fees (ie. new
connection fees).

The utility is responsible for: monitoring the surface and ground water for any indications
of pollution; to conduct inspections of all on-site systems every two years; and to provide
necessary maintenance at the homeowner’s expense. If the homeowner refuses to pay for the
required maintenance, the utility is able to suspend his/her water service because of its close
working relationship with the Water District. Monitoring has demonstrated improvements in
Water Quality since the last failed system was corrected, and the community has taken pride in
the success of the utility.

For additional information please contact:

Mark S. Richardson, Wastewater Program Supervisor
Stinson Beach County Water District

Box 245, Stinson Beach, CA 94970

(415) 868-1333

OTTER TAIL COUNTY MINNESOTA

The utility in Otter Tail was created to protect the six lakes in the county from
contamination due to on-site system failures and received "start-up” funds from EPA and State
grants. Operation and maintenance costs are funded by fees paid by the homeowner. All on-site
systems must pay a basic fee for inspections and administration costs, and beyond this initial
expenditure the homeowner has the option to pay an additional amount for additional .services.

Three Examples of On-Site Utilities ' Page 14




Those who choose to pay an "active" rate receive regular inspections and all necessary
maintenance on the system, while those who pay a "passive" rate receive only inspections.
Repairs identified by the inspections are at the owners’ expense. This approach is well-received
by homeowners, and the utility appears to have prevented the deterioration of water quality in
the lakes.

For additional information please contact:

Rollie Mann, District Officer
Route 2, Box 319

Battle Lake, MN 56515
(212) 864-5533

Three Examples of On-Site Utilities ’ " Page 15
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CITY OF BELLEVUE, WASHINGTON
ORDINANCE NO. 2003

AN ORDINANCE relating to storm and surface
water, establishing a storm and surface.
water utility, and adopting a plan and
system of storm and surface water sewerage.

WHEREAS, by Resolution No. 1840 passed August 9, 1971, the
City Council of Bellevue adopted an express policy to provide control
of soil erosion and to retard and abate, wherever possible, siltation
and sedimentation as the same affect or tend to affect directly or
indirectly, streams and other bodies of water within the City, and

WHEREAS, by Resb1ution No. 2007 passed August 14, 1972,
the City Council of Bellevue adopted the following express policies,
among others:

a. To incorporate'into all land-use planning and into
land-use and development regulations of the City, provisions for
adequate storm water and surface water drainage, and for protection
of the waters of the City, by development as funds, conditions and
opportunities permit, of a storm and surface water drainage system
within the City, using streams, lakes, and wetlands as part of such
system, with adequate protections provided against polilution of
waters by si1t and sediment, against erosion of lands and against
development of excessive impervious land surfaces without adequate
provisions being made for drainage of surface and storm waters; and

b. To so control land development and use that streams,
lakes, and wetlands within the City and the lands bordering thereon
may be used as a means for control and storage of surface waters
and ground waters; and

WHEREAS, hydrology and engineering consultants retained
by the City under contract entered into in May, 1973, the techni-
cal staff of the City, and a citizens advisory committee known as
the Citizens Advisory Committee for Stream Resources created pur-
suant to Resolution No. 1840 have each made one or more presenta-
tions or reports to the City Council; and

WHEREAS, after review of the various presentations made
to the City Council, and after public hearing thereon, the City
Council reaffirms 1ts policies as expressed in Resolution Nos.

1840 and 2007, and finds specifically that land use and develop-
ment affecting storm and surface water should be managed, regulated
and controlled under unified management of a storm and surface
water public utility to reduce or control erosion, sedimentation,
and particulate and other pollution of water, danger and damage

to life and property, and to protect and encourage the use of
natural and efficient man-made means to these ends, and

WHEREAS, 1t 1s the desire of the City to incorporate into
the proposed utility all surface water courses the title to which
is held by the City; now, therefore

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN AS
FOLLOWS:
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Section 1. There is hereby created and established a
storm and surface water utility of the City which shall administer
the City's storm and surface water public utility. The City elects
to exercise all the lawful powers necessary and appropriate to the
construction, condemnation and purchase, acquisition, addition to,
maintenance, conduct and operation, management, regulation and con-
trol of, the storm and surface water public utility described in
Section 4 of this ordinance and as the same may hereafter be
added to, bettered or extended within or without the present and
future 1imits of the City, including, without limitation, all the
lawful powers to fix, alter, regulate and control the rate, charges
and conditions for the use thereof.

Section 2. The Director of Public Works shall be
ex officio administrator of the City storm and surface water public
utility, and shall report directly to the City Manager.

Section 3.

-(a) There is hereby specified and adopted the
original system or plan of the storm and surface water public ) .
utility described as set forth on the map attached as Exhibit A
hereto and made a part hereof by this reference, and which shall
inciude all properties, interest, and physical and intangible
rights of every kind or nature owned or held by the City, however
acquired, insofar as they relate to or concern storm or surface water
sewage, further including without limitation, all such properties,
interests and rights acquired by adverse possession or by pre-
scription, directly or through another, in.and to the drainage or
storage, or both, of storm or surface waters, or both, through,
under, or over lands, landforms, watercourses, sloughs, streams,
ponds, lakes, and swamps, all beginning, in each case or instance,
at a point where storm or surface waters first enter the storm or
surface water system of the City and ending in each case or instance at
a point where such storm or surface waters exi{t from the storm or
surface water system of the City, and in width to the full extent of
inundation caused by the largest storm or flood condition.

(b) The City Council expressly finds that the
value of the above described original system or plan of storm and
surface water public ut{lity is equal to the value of rélease from
primary responsibility therefor insofar as they relate to or con-
cern storm or surface waters. Accordingly, all of the City's above-
mentioned facilities and rights, insofar as they relate to or concern
.storm or surface waters are hereby transferred to and subject to the
administration of the storm and surface water utility created by this
ordinance, and each institution and department of the City having
responsibility therefor 1s, to the same extent, released from such
primary responsibility,

Section 4, Inasmuch as the City now owns all those
facilities and rights and the original system gr plan set forth
in Section 3(a) of this ordinance, there is no estimated cost
thereof.

Section 5. If any portion of this ordinance as now or
hereafter amended, or its application to any person or circum-
stances, is held invalid or unconstitutional, such adjudication
shall not affect the validity of the ordinance as a whole, or any

-2
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section, provision or part thereof not adjudged to be invalid or
unconstitutional, and its application to other persons or circum-
stances shall not be affected.

Section 6. This ordinance shall take effect and be‘in

force five (5) days after its passage, approval and legal publi-
cation.

PASSED by the City Council this 2% day of ;;2944*_“1
, 1974, and signed in authentication of its
passage this ¥ day of Fedoay, ackey , 1974,

(SEAL)
@ZM/? ﬁé’”‘%\

Richard Foreman
Mayor

Approved as to Form

Patricia K. Heber City Clerk

Published 7)‘9\.;‘ 7- /97Y
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CITY OF BELLEVUE, WASHINGTON

ORDINANCE NO. 2429

AN ORDINANCE establishing rate classifications and service charges for the Storm and
Surface Water Utility of the City of Bellevue.

WHEREAS, by Ordinance No. 2003 the Storm and Stxrfacc Water Utility of the City of
Bellevue was established, and the Clty transferred to said utility the City’s storm and surface
water sewerage system; and :

WHEREAS, by Resolution No. 2802 the City Council established a Storm and Surface
Water Advisory Commission to review, advise and make recommendations to the City Councﬂ
- regarding, among other items, storm and surface water rate structures; and

WHEREAS, said‘ Commission by its "Report on Utility Rate Structure" dated March 14,
1977, has recommended to the City Council a proposed rate structure; and

WHEREAS, the City Council has reviewed said report and the utility rate structure therein
recommended, and concurs therewith; and

WHEREAS, the City Council finds that all real property in the City contributes runoff to
common drainage systems, and all property in the City benefits from the Storm and Surface
Water Utility System of the City of Bellevue, and therefore should participate financially in
payment of the expenses for the maintenance, operation and improvement of said system; and

WHEREAS, the City Council finds that the intensity of development of real property and
the area thereof are the primary factors in an individual property’s contribution of total and peak
flows of storm water runoff to thc said utility system; now, therefore,

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN AS
FOLLOWS:

Section 1. Definitions.- The following words when 'used herein shall have the meanings
indicated, unless the context clearly indicates otherwise:

a. Hydrologic Response - The manner and means by which stormwater collects upon
real property and is conveyed from real property, and which is a function dependent upon
a number of interacting factors, including, but not limited to, topography, vegetation,
surficial geologic conditions,

antecedent soil moisture conditions and ground water conditions. The principal measures
of the hydrologic system may be stated in terms of total runoff volume, as a percentage
of total precipitation which runs off, or in terms of the peak rate of flow generated in the
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event of a storm of given duration .and intensity, or statistical interval of return
(frequency).

b. Total Flow - The accumulative volume of water discharged from a pfoperty, basin, or
watershed. The total flow is quantified in measures such as gallons- or cubic feet of
water. ‘

c. Peak Flow - The highest momentary rate of water flow, measured or estimated in
cubic feet of water per second or gallons of water per minute. It is differentiated from
total flow volume by the introduction of a unit of time measure during which the
maximum rate of flow is measured, calculated, or estimated.

d. Contributors of Drainage Waters - Shall include all real properties within the City
from which flows storm or surface waters, or waters supplied by Municipal or private
sources which exit the property as surface flows and/or enter the storm and surface water -
utility system of the City of Bellevue. '

e. Beneficiaries of Drainage Waters - Shall include all real properties within the City
of Bellevue which benefit by the provision, maintenance, operation and improvement of
the storm and surface water control system by the City of Bellevue, regardless of how
that system may be constituted. Such benefits may include, but are not limited to, the
provision of adequate systems of collection, conveyance, detention, treatment and release
of storm water, the reduction of hazard to property and life resulting from storm water
runoff, improvement in the general health and welfare through reduction of undesirable
storm water conditions, improvements in the water quality in the storm and surface water
system in the water quality in the storm and surface water system and its receiving
waters, and the limitations of potentially harmful land uses and land alteration activities
which might otherwise negatively impact the storm and surface water system.

f. Impervious Surfaces - Those hard surfaced areas which either prevent or retard the
entry of water into the soil mantle, as it entered under conditions pre-existent to
development, and/or cause water to run off the surface in greater quantities or at an
increased rate of flow from that present under natural conditions pre-existent to
development.

Common impervious surfaces include, but are not limited to, rooftops, concrete or asphalt
sidewalks and paving, walkways, patio areas, driveways, parking lots or storage areas and
gravel, oiled, macadam or other surfaces which similarly impact the natural infiltration
or run off patterns which existed prior to development. :
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Section 2. All real property in the City of Bellevue shell be classified by the Storm and Surface
Water Utility according to the square footage of area of the property and the intensity of
development set forth below: '

a. Undeveloped - Real property which is undeveloped and unaltered by buildings, roads,
impervious surfaces or other physical 1mprovemcnts which change the hydrology of the
property from its nature state.

" b. Light Development - Developed real property which has impervious surfaces of less
than 20% of the total square footage of the property.

c. Moderate Development - Developed real property which has impervious surfaces
between 20% and 40% of the total square footage area of the property.

d. Heavy Development - Developed real property which has impervious surfaces between
40% and 70% of the total square footage area of the property.

e. Very Heavy Development - Developed real property which has impervious surfaces
of more than 70% of the total square footage of the property.

Section 3. It is recognized that some properties, due either to their unique topographical,
vegetative, surficial geologic, soil moisture and/or ground water characteristics, or to the
construction and maintenance of storm and surface water control or detention facilities thereon,
have a hydrologic response substantially similar to properties of a lower classification of intensity
of development.

The Storm and Surface Water Utility may adjust the intensity of development
classification of an individual parcel of property to a classification different than would be
indicated by its percentage of impervious surfaces based on hydrologic data to be submitted by
the property owner or his agent to the said utility, which demonstrates a hydrologic response
substantially similar to that of a property of a different classification set forth in Section 2.

Section 4. There is hereby levied upon all real property within the City of Bellevue which
contributes drainage water to or which benefits from the function of the storm and surface water
utility of the City of Bellevue, and there shall be collected from the owners thereof, monthly
service charges based on the square footage of the properties and on the appropriate intensity of
development classification of such properties, as follows:
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For each additional 2000 square feet of area or increments the"rcdf and in abcordahcc with
the intensity of development classification of the property, the property shall be charged an‘
additional amount per month as follows:

LIGHT MODERATE HEAVY VERY-HEAVY
DEVELOPMENT DEVELOPMENT DEVELOPMENT DEVELOPMENT DEVELOPMENT

078 117 156 234 312

Section 5. The service charges herein estabhshed shall apply to services provided on and after
June 7, 1977.

Section 6. The authority set forth in Ordinance No. 2274 shall apply to the service chargcs
herein imposed.

Section 7. If any provisions of this ordinance, or its application to any person or circumstance
is held invalid the remainder of the ordinance or the application of the provision to other persons
or circumstances is not affected.

Section 8. This ordinance shall take effect and be in force five days after its passage and legal
publication.

PASSED by the City Council this _31 day of _May , 1977, and signed in authentication of its
passage this _31 day of _May , 1977.

(SEAL)

Gary Zimmerman, Mayor Pro Tem
Approved as to form:

William G. Graves, Assistant City Attorney

Attest:

Sharon S. Stewart, Deputy City Clerk

Published:  6-4-77
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TOTAL
SQUARE FEET

0-2000
2-4000
4-6000 -
6-8000 .
8-10,000
10-12,000
12-14,000
14-16,000
16-18,000
18-20,000
20-22,000
22-24,000
24-26,000
26-28,000
28-30,000
30-32,000
32-34,000
34-36,000
36-38,000
38-40,000
40-42,000
42-44,000
44-46,000
46-48,000
48-50,000
50-52,000
52-54,000
54-56,000
56-58,000
58-60,000
60-62,000
62-64,000
64-66,000
66-68,000
68-70,000
70-72,000
72-74,000
74-76,000
76-78,000
78-80,000
80-82,000
82-84,000
84-86,000
80-88,000

88-90,000

90-92,000
92-94,000
94-96,000
96-98,000
98-100,000

UNDEVELOQPED

$ .08
16
23
31
39
47
55
62
70
78
86
94

o1

1.09

.17

1.25

1.33

1.40

.48

.56

1.64

1.72

1.79

1.87

1.95

2.03

2.11

2.18

2.26

234

2.42

2.50

12.57

2.65
2.73
2.81
2.89
2.90
3.04
3.12
3.20

{3.28

3.35
3.43
3.51
3.59
3.67
3.74
3.82 .
3.90

INTENSITY OF

LIGHT
DEVELOPMENT

$.12
23
35
47
.59
.70
.82
94
1.05
1.17
1.29
1.40
1.52
1.64
1.76
1.87
1.99
2.11
2.23
2.34
2.46
2.57
2.69
2.81
2.96
3.04
3.16
3.28
3.3%
3.51
3.63
3.74
3.86
398
4.10
4.21
433
4.45
4.56
4.68 .
4.30
491
5.03
5.15
5.27
5.38
5.50
5.62
573
5.85

1 DEVELOPMENT

; MODERATE
LEVELOPMENT

$.16
31
47
62
78
.94
1.09
1.25
1.40
1.56
1.72
1.88
- 2.03
2.19
2.34
2.50
2.66
2.81
2.97
3.12
3.28
3.44
3.59
3.75
3.90
4.06
4.21
4.37
4.53
4.68
4.84
5.00
5.15
5.31
5.46
5.62
5.78
5.93
6.09
0.24
6.40
6.56
6.71
6.87
7.02
7.18
7.34
7.49
7.65
7.80

CLASSIFICATION
HEAVY
DEVELOPMENT

$ .23
47
70
94

1.17
1.40
1.64
1.87
2.11
2.34
2.57
2.81
3.04
3.28
3.51
3.74
3.98
421
4.45
4.68
4.91
5.15
5.38
5.62
5.85
6.08
6.32
6.55
6.79
7.02
7.25
7.49
7.72
7.96
8.19
842
8.66
8.99
9.13
9.36
9.59
9.83

10.06

10.30

10.53

1 10.76

11.00-
11.23
11.47
11.70

VERY HEAVY
DEVELOPMENT

1% 31

62
94
1.25
1.56
.87
2.18
2.50
2.81
3.12
3.43
3.74
4.06
437
4.68
4.99
5.30
5.62
593
6.24
6.55
6.86
7.18
7.49
7.80
8.11
8.42
8.74
9.05
9.36
9.67
9.98
10.30
10.61
10.92
11.23
11.54
11.86
12.17
12.48
12.79
13.10
13.42
13.73
14.04
1435
14.66
14.98
15.29
15.60
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CITY OF BELLVUE, WASHINGTON
ORDINANCE NO. 3158B

AN ORDINANCE separating the Storm and Surface Water Utility from the Department
of Public Works and Utilities and establishing the powers of said departments, amending B.C.C.

" Ch. 3.39, B.C.C. 3.40.020, B.C.C. 23.76.020 and Ord. 2003 Section 2 (1974), Ord. 2544 Section

1 (1978), Ord. 2963 Section 1, (1981), and Ord. 2799 Section 2 (part) (1979) and adding a new
section to B.C.C. Ch. 3.40. WHEREAS, the City Council requested that the City Manager
evaluate the organization of the Public Works and Utilities Department and thereafter the City
Manager appointed a committee to assist her in the evaluation of options for the reorganization
of the Public Works and Utilities Dcpartment and the City Manager has considered the report of

- said committee; and,

WHEREAS, the City Manager submitted three possible methods of rcorganization? and

WHEREAS, the City Council reaffirms its policies as expressed in Resolutions 1840 and
2007, and finds that land use and development affecting storm and surface water should be
managed, regulated and controlled under unified management of a storm and surface water
quality to reduce or control erosion, sedimentation, and particulate and other pollution of water,
danger and damage to life and property and to protect and encourage the use of natural and
efficient man made means to these ends; and

WHEREAS, by Ordinance 2003, the City Council of the City created and established a
Storm and Surface Water Utility to administer, own and operate the City’s storm and surface
water public utilities and specified and adopted the original system or plan of the storm and
surface water public utility, and provided for the management of said utility by the Director of
Public Works, ex officio; and

WHEREAS, on November 2, 1976, the majority of the electorate voted on an advisory
ballot in favor of the issue proposed to them which read:

Shall all property owners, including undeveloped and tax exempt properties, pay monthly
service charges, such monthly rates to relate to the area and state of development of the property,
to finance the operation and maintenance of the Bellevue storm and surface water system? The
City of Bellevue will establish a citizen’s commission, appointed by the Mayor and confirmed
by the Council, to advise the City Council regarding rate structure, financial and long-term
planning programs for the City’s storm and surface water system. Capital improvements, funded
by revenue bonds and financed by service charges, shall be subject to voter approval; and

WHEREAS, on September 12, 1977, the City Manager determined and the City Council

concurred that Public Works and Utilities be combined into a single department, and Such
combined department was created by Resolution 2950 and Ordinance 2544; and
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WHEREAS, the City Council believes that the Storm and Surface Water Utility needs
greater independence and visibility to provide for absolute credibility and accountability, and that
this can best be established by establishing the Storm and Surface Water Utility as a separate
department operating as a component of the Waterworks Ultility; and

WHEREAS, certain codes, heretofore administered by the Public Works and Utilities
Department will be administered by the Storm and Surface Water Utility; now, therefore

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN AS
FOLLOWS:

Section 1: Ordinance 2544 Section 1, Ordinance 2963 Section 1, and B.C.C. 3.39.'010,'
and B.C.C. 3.39.030 are hereby amended to read: .

3.39.010 Department established - Functions.

The Department of Public Works and Utilities shall perform all functions heretofore
performed by said department except the functions of the Storm and Surface Water Utility shall
constitute a separate department, operating as a component of the Waterworks Utility as of the
effective date of this ordinance. These functions shall include, but not be limited to, the
administration, supervision, construction, maintenance and operation of the city’s system of
streets and other public ways and the water and sanitary sewer systems of the Waterworks Utility.

3.39.030

The Director of Public Works and Utilities is authorized to formulate written development
standards applicable to the administration, supervision, construction, maintenance and operation
of the city’s system of streets and other public ways, the water and sanitary sewer systems of the
waterworks utility, and the implementation of ordinances administered by the Department of
Public Works and Utilities or its director regulating public and private development and work.
Said standards shall be effective and shall be enforced by the Department of Public Works and
Utilities upon their approval by resolution of the city council. Said standards shall be applied
consistently with the provisions of state law and city ordinance.

Section 2. Ordinance 2003 Sectioh 2, and B.C.C. 3.40.010 are hereby amended to read:
3.40.010 Established - City Powers - Separate Department.

There is created and established a Storm and Surface Water Utility of the city which shall
be a separate department operating as a component of the Waterworks Utility and which shall
administer the city’s storm and surface water public utility. The city elects to exercise all the
lawful powers necessary and appropriate to the construction, condemnation and purchase,
acquisition, addition to, maintenance, conduct and operation, management, regulation and control
of the storm and surface water public utility described in Section 4 of Ordinance 2003 and as the
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same may hereafter be added to, bettered or extended within or without the present and future
limits of the city, including, without limitation, all the lawful powers to ﬁx, altcr regulate and
control the rate, charges and conditions for the use thereof. . :

Section 3. Ordinance 2003 Section 2, and B.C.C. 3.40.020 are hereby amended to read:
3.40;020 Director - Appointment - Responsibilities.

The City Manager shall appoint the Director of the Storm and Surface Water Utility who
shall report directly to the City Manager. The Director shall be appointed for an indefinite term
and may be removed at any time pursuant to the provisions of R.C.W. 35A.13.100. The Director
shall direct the operations of the utility including but not limited to the administration, planning,
design, construction, operation, maintenance and regulation of the storm drainage system.

Section 4: A new section shall be added to B.C.C. Ch. 3.40:
3.40.040 Development Standards.

The Director of the Storm and Surface Water Utility is authorized to formulate written
development standards applicable to the administration, supervision, construction, maintenance
.and operation of the storm and surface water utility of the city and the implementation of
ordinances administered by the Storm and Surface Water Utility regulating public and private
development and work. Said standards shall be effective and shall be enforced by the Storm and
Surface Water Utility upon their approval by resolution of the city council. Said standards shall
be applied consistently with the provisions of state law and city ordinance.

Section 5: Ordinance 2799, Section 2 and B.C.C. 23.76.020 are hereby aménded to read:
23.76.020 Permit authority.

The Director of the Storm and Surface Water Utility or his/her designee, hereinafter
termed the permit authority, is the designated agent for the issuance of clearing and grading
permits. The permit authority shall have the authority to set administrative procedures to carry
out the purposes and intent of the Clearing and Grading Code. Such administrative procedures
shall be developed in consultation with the technical committee and shall be made available to
the public for comment at least seventeen days before adoption.

Section 6: The separation of the Storm and Surface Water Utility into an independent
. department shall be reviewed by the City Council after one year of operation.

Section 7: This ordinance shall have no effect on the combination of the Storm and
Surface Water Utility with the Waterworks Utility of the City of Bellevue under Ordinance.No.
2845. In the event of any conflict between this ordinance and Ordinance No. 2845, said
Ordinance No. 2845 shall control.
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Section 8: This ordinance shall be published by posting it in the three official posting
places of the city, and shall take effect and be in force January 1, 1983.

PASSED by the City Council this 27th day of September, 1982, and signed in
authentication of its passage this 27th day of September, 1982.

~ (SEAL)

. Roy A. Ferguson, Mayor

Approved as to form:

Linda M. Youngs, City Attorney

Attest:

" Marie K. O’Connell, CMC
Acting City Clerk

Published October 2, 1982
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CITY OF BELLEVUE, WASHINGTON
ORDINANCE NO. 3334

AN ORDINANCE granting to certain senior citizens relief from the City’s Utility
Occupation tax and from Water, Sewer and Storm
and Surface Water Utility service charges; specifying the qualifications and requirements for
persons to be entitled to such relief; empowering the Department of Finance to make rules and
regulations to implement such relief; adding a new Section 4.10.185 to the Bellevue City Code;
amending Sections 1 and 2 of Ordinance No. 2147 and Bellevue City Code Sections 4.10.190
and 4.10.200, as last amended by Sections 1 and 2 of Ordinance No. 2787, amending Section 3
or Ordinance No. 2147 and Bellevue City Code Section 4.10.210; amending Section 4 of
Ordinance No. 2787 and Bellevue City Code Section 4.10.220; amending Sections 1 and 2 of
Ordinance No. 2880; and amending Section 3 of Ordinance No. 2819.

WHEREAS, because of increased costs of living there is a continuing need to relieve

certain senior citizens residing in the City of Bellevue from the effects of the City’s Utility
Occupation tax and from Water, Sewer and Storm Water Utility service charges; and

WHEREAS, by Chapter 116, Laws of 1979, the City has been expressly authorized to
provide utility services at reduced rates to low income senior citizens; and

WHEREAS, the City Council of the City of Bellevue desires to assist senior citizens who

receive fixed limited incomes, and who therefore suffer severely from increased costs of living;
now, therefore

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN AS
FOLLOWS:

Section 1. There is hereby added to the Bellevue Clty Code a new Section 4.10.185 to
read as follows:

4.10.185 Senior citizens - Definitions.

As used in this chapter, the following terms shall have the following meanings:

A. "Benefit year" shall mean the twelve month bcriod ending on December 31st of
any year during which a senior citizen has paid service charge billings to an

organization described in Section 4.10.190;

B. "Qualifying year" shall mean the twelve month périod ending on December 31st
of the year immediately preceding the benefit year.
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C.

"Senior citizen" shall mean a person described by subsection A of Section
4.10.200.

Section 2. Section 1 of Ordinance No. 2147 as last amended by Section 1 of Ordinance
No. 2787 and Bellevue City Code Section 4.10.190 are each hereby amended to read as follows:

4.10.190 Senior Citizen - Tax relief.

There is granted to senior citizens who meet the qualifications and requirements of
Section 4.10.200 and 4.10.210, relief from the utility occupation tax of the City as follows:

A

" For all billings paid by the senior citizen during a benefit year for service chaigeé

to any organization which paid the utility occupation tax of the City, the City shall
reimburse said senior citizen for the utility tax which applied to said billings or,
in lieu thereof, at the election of the senior citizen, a minimum amount determined

"in accordance with subsection B of this Section.

The minimum relief under this chapter for a benefit year is established to be forty-
three dollars, adjusted for benefit year 1984 and each subsequent benefit year in
accordance with Section 4.10.220, prorated for each month of residency in the
City. '

Section 3. Section 2 of Ordinance No. 2147 as last amended by Section 2 of Ordinance
No. 2787 and Bellevue City Code Section 4.10.200 are each hereby amended to read as follows:

4.10.200 Senior citizen - Qualifications.

To qualify for the relief set forth in Section 4.10.190, a senior citizen shall:

A.

B.

Be sixty-two years of age or older on the first day of the benefit year;

Have an income during the qualifying year, from all sources whatsoever, not
exceeding eight thousand eight hundred dollars if a single person, or, a combined
income of husband and wife, from all sources whatsoever, not exceeding eleven
thousand seven hundred dollars if a married person, adjusted for qualifying year
1984 and each subsequent qualifying year in accordance with Section 4.10.220;
and '

Have been a resident of the City of Bellevue during all or a portion of the benefit
year. ' )
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Section 4. Section 3 of Ordinance No. 2147 and Bellevue City Code Section
4.10.210 are each hereby amended to read as follows: :

4.10.210 Senior citizen - Requirements.

A

D.

- All claims for relief under Section 4.10.190 and 4.10.200 must be made annually

and filed with the Department of Finance of the City of Bellevue during the first
sixty days of the year following the benefit year.

All billings for which claim is made under Section 4.10.190 and 4.10.200 must
be submitted to the Department of Finance as part of the claim for relief.

All claims for relief shall be submitted to the Department of Finance in writing
on a form provided by said department and certified by the claimant.

The Department of Finance shall publish rules and regulations tb implement this
section and Sections 4.10.185, 4.10.190, 4.10.200, and 4.10.220.

Section 5. Senior citizen - C.P.I. increases.

The amount of minimum relief established under subsection B of Section 4.10.190 and
the amounts of maximum income allowed by subsection B of Section 4.10.200 are hereby

_increased by an increase in the Seattle-Everett Consumer Price Index for Urban Wage
Earners and Clerical Workers for the period ending in September of the benefit year or
qualifying year, as the case may be.

Section 6. The amendments contained in Sections 1 thrdugh 5 of this Ordinance shall
apply to all billings paid on or after January 1, 1984,

Section 7. Senior citizen - Utility service charges.

Definitions. As used in Sections 7 through 11 of this Ordinance and in Sections 1, 2 and 3 of
Ordinance No. 2819, as amended by this Ordinance, the following terms shall have the following

meanings:

A.

"Benefit year" shall mean the twelve month period ending Décember 31st of any
year -during which utility service charges are paid to the City of Bellevue for
utility service charges;

"Direct billing customer” shall mean a senior citizen who is directly billed for and
who pays the City of Bellevue for utility service charges;

"Indirect biliing customer” shall mean a senior citizen who is not directly billed
for City of Bellevue utility service charges, but for whose residence some or all
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of such charges are paid by a lahdlbrd,'maintenance association or other third
party; ‘

D. "Qualifying year" shall méan the twelve month period ending December 31st of |
the year immediately preceding the benefit year; and '

E. "Senior citizen" shall mean a person described by subsection A of Section 2 of
Ordinance No. 2819, as amended by this Ordinance.

Section 8. Section 1 of Ordinance No. 2819 as amended by Section 1 of Ordinance No.
2880 is hereby amended to read as follows:

Section 1. Senior citizens - Utility service charges - Relief. There is hereby granted to
senior citizens who meet the qualifications and requirements of Sections 2 and 3 of this

“Ordinance, relief from the City’s water, sewer and storm drainage utility service charges
as follows:

A. Direct billing customers. Subject to subsection C of this Section, all billings by

the City during the benefit year to direct billing customers who meet the qualifications

and requirements of Section 2 and 3 of this Ordinance shall

be reduced by an amount equal to 75% of the aggregate of the minimum water, sewerage
and storm drainage service charges as prescribed by the City’s water, sewerage and storm
drainage rate ordinance(s) then in effect.

B. Indirect billing customers. Subject to subsection C of this Section, for all billings

paid to the City during the benefit year for indirect billing customers who meet the

qualifications and requirements of Sections 2 and 3 of this

Ordinance, the City shall reimburse such indirect billing customers in an amount equal
to 75% of the aggregate of the minimum water, sewerage and storm drainage service charges as
prescribed by the City’s water, sewerage drainage rate ordinance(s) then in effect.

C. In determining the amount.of relief granted under this Section, the minimum water
service charge shall not include any consumption charges for water consumed beyond
1,000 cubic feet bi-monthly.

Section 9. Section 2 of Ordinance No. 2819 as amended by Secnon 2 of Ordinance No.
2880 is hereby amended to read as follows: ,

Section 2. Senior citizens - Utility service charges - Qualifications. To quahfy for the
relief set forth in Section 1 of this Ordinance, a senior citizen shall:

A. Be 62 years of age or older on the first day of the benefit year;
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B. Have an income during the qualifying year, from all sources whatsoever, not
exceeding eight thousand eight hundred dollars, if a single person; or a combined income
of husband and wife, from all sources whatsoever, not exceeding eleven '
thousand seven hundred dollars, if a married person. Such maximum incomes shall be
increased for qualifying year 1984 and each subsequent qualifying year by any increase
in the Seattle-Everett Consumer Price Index for Urban Wage Earners and Clerical
Workers for the period ending in September of the qualifying year.

C. Have been a resident of the City of Believue during all or a portion of the benefit
year.

Section 10. Section 3 of Ordinance No. 2819 is hereby amended to read as follows: |
Section 3. Senior citizens - Utility service charges - Requirements.

A All claims for relief under this Ordinance must be made annually and filed with
the Department of Finance of the City of Bellevue within the following times:

1. Direct billing customers who file their claim during the first sixty days of
the benefit year shall be eligible for a reduction in their billings effective as of the
first billing date of the benefit year. Any such customer who files a claim
thereafter shall be eligible for a reduction effective as of the billing as of the
billing date next following the date of filing.

2. Indirect billing customers shall file their claim during the first sixty days
of the year following the benefit year.

B. All billings for which claim is made under this Ordinance must be submitted to
the Department of Finance as part of the claim for relief.

C. All claims for relief shall be submitted to the Department of Finance in writing
on a form provided by said department and certified by the claimant.

D. - The Department of Finance of the City shall publish rules and regulations to
implement this Ordinance.

Section 11. The.amendments contained in Sections 7 through 10 of this Ordinance shall
apply to all billings to direct billing customers dated on or after January 1, 1984, and to
all billings for indirect billing customers paid on or after January 1, 1984.

Section 12. This Ordinance shall be published by posting it in the three official posting
places of the City, and shall take affect and be in force five days after the date of posting.
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PASSED by the City Council this 19th day of _December 1983, and signéd in
authentication of its passage this _19th day of December 1983.-

(SEAL)

Roy A. Ferguson, Mayor
Approved as to form:

Linda M. Youngs, City Attorney

Richard L. Andrews, Assistant City Attorney

Marie K. O’Connell, City Clerk

Published: __December 24, 1983
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CITY OF BELLEVUE, WASHINGTON

ORDINANCE NO. 3688

AN ORDINANCE increasing storm and surface water drainage charges for the Storm and
Surface Water Utility of the City of Bellevue; creating a new classification for wetland; amending
the combined rate for large properties; amending the credit provided for detention facilities;
adopting certain rate policies; and amending Sections 2, 3 and 4 of Ordinance No. 2429.
WHEREAS, Section 4 of Ordinance No. 2429, as amended, requires that the rates and charges
established therein be reevaluated no later than five years from March 1, 1982; and '

WHEREAS, the Storm and Surface Water Utility, with the advice and assistance of a rate
consultant, has reviewed the financial condition of the Utility and has reviewed the rates’and -
charges provided by Ordinance No. 2429 as amended and the policies upon which said rates and
charges were established; and

WHEREAS, the rate consultant and the Utility have determined and recommend that the rates
and charges of the Utility be modified to provide for a more equitable distribution of said rates
and charges; that revenues available to the Utility be increased; and that certain rate policies with
respect thereto be adopted; and

WHEREAS, additional revenues for the Utility are necessary to fund the 1987-1991 Utility CIP,
reestablish reserves used for the January, 1986 storm emergency, improve the Utility’s debt
coverage factor, and to provide for increased operations and maintenance costs resulting from CIP
construction, plat dedications, annexations, and in anticipation of new federal regulations on
storm water quality; and

WHEREAS, a public hearing was held on June 23, 1986, with regard to said proposed increase
in the Utility’s rates and charges; and

WHEREAS, the Storm and Surface Water Advisory Commission has reviewed the proposed

~ modifications to the Utility’s rates and charges and the proposed rate policies and on July 10,

1986 recommended adoption of said proposals and policies; now, therefore,

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN AS
FOLLOWS:

Section 1. Section 4 of Ordinance No. 2429 as amended by Section 2 of Ordinance No. 2577

and further amended by Section 1 of Ordinance No. 3080 is further amended to read as follows:

-
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Section 4. There is hereby levied upon all real property within the City of Bellevue which
contributes drainage water to or which benefits from the function of the Storm and Surface Water
Utility of the City of Bellevue, and there shall be collected from owners thereof, monthly service '
charges based on the square footage of the properties on the appropriate intensity of development
classification(s) of such properties, such that for each 2,000 square feet of area or increments
thereof, the property shall be charged an amount per month as follows:

Light Moderate Heavy Very Heavy
Wetland Undeveloped Development Development - Development Develg@ent
$0.00 $0.14 8081 $1.01 $1.51 $2.03

and each account shall be charged an additional customer charge in the amount of $0.89 per
month, and there shall be collected from the owners of undeveloped properties which become
developed a "late-comer" facilities charge of $11.87 per equivalent billing unit per year from
March 1, 1982 to date of development, pro-rated on a monthly basis. An equivalent billing unit
shall be defined as the number of square feet of property divided by 2,000 square feet times the
runoff coefficient associated with the newly developed property’s intensity of development
classification. The runoff coefficient for the following development classifications are defined
as follows: Wetland: 0.00; Undeveloped: 0.25; Light Development: 0. 4; Moderate
Development: 0.5; Heavy Development: 0.75; Very Heavy Development: 1.00.

The rates and charges established herein shall be reevaluated no later than five years from
September 1, 1986.

Section 2. Section 3 of Ordinance No. 2429 as amended by Section 1 of Ordinance No. 2577
is hereby further amended to read as follows:

Section 3. The Storm and Surface Water Utility may reclassify an individual parcel of property
to the next lower classification of intensity than would be indicated by its percentage of
impervious surfaces based on hydrologic date to be submitted by the property owner or his agent
to the said Utility, which demonstrates a hydrologic response substantially similar to that of a
parcel of property of such lower classification of intensity.

The City Council further finds that, in the case of some parcels of property of more than 35,000
square feet in size, in addition to the conditions set forth in paragraph 1 of this section, there may
be intensities of development on portions of such parcels of property which differ significantly
from other portions of such property in terms of hydrologic response. To provide for
consideration of the variation in intensity of development which may be present on such parcels
of property, the Storm and Surface Water Utility may classify portions of such parcels of
property in any of the classifications defined in Section 2 on the basis of hydrologic response.
Provided, however, that at least 35,000 square feet shall be classified in the most intense
classification appropriate to a portion of the parcel of property.
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Section 3. Section 2 of Ordinance No. 2429 is hereby amended to read as follows:

Section 2. All real property in the City of Bellevue shall be classified by the Sto'rm'and Surface’
Water Utility according to the square footage of area of the property and the intensity of
development set forth below:

a. Wetlands - Real property or a portion of real property that has been designated as "wetlands"
pursuant to the City’s Sensitive Areas Notebook, as hereafter adopted. Such property shall

~continue to be charged under its existing classification until it-has been specifically. designated
as "wetlands" pursuant to the Sensitive Areas Notebook.

b. Undeveloped - Real property which is undeveloped and unaltered by buildings, roads,
impervious surfaces or other physical improvements which change the hydrology of the property
from its nature state.

c. Light Development - Developed real property which has impen}ious surfaces of less than 20%
of the total square footage area of the property.

d. Moderate Development - Developed real property which has impcrvious surfaces between
20% and 40% of the total square footage area of the property.

e. Heavy Development - Developed real property which has impervious surfaces between 40%
and 70% of the total square footage area of the property.

f. Very Heavy Development - Developed real property which has impervious surfaces of more
than 70% of the total square footage area of the property.

Section 4. The rate policies given Clerk’s Receiving No. _11466 are hereby adopted.

Section 5. The revised monthly service charges, monthly customer’ charge and late-comer
facilities charge, herein established shall take effect on September 1, 1986.

Section 6. This ordinance shall take effect and be in force five days after its passage and legal .
publication.
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PASSED by the City Council thié 28th_day of : July‘ , 1986 and signed in authentication of its
passage this 28th day of _July , 1986. ,

(SEAL)

Cary E. Bozeman, Mayor
Approved as to form: : o

Richard L. Andrews, City Attorney

Richard Gidley, Assistant City Attorney

Attest:

Marie K. O’Connell, City Clerk

Published __August 3, 1986
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CITY OF BELLEVUE, WASHINGTON
ORDINANCE NO. 4309

AN ORDINANCE increasihg storm and surface water drainage charges for the Storm and
Surface Water Utility of the City of Bellevue; and a.tnendmg Section 4 of Ordinance No. 2429,
as amended.

WHEREAS, the Storm and Surface Water Utility, with the advice and assistance of a rate
consultant, has reviewed the financial condition of the Utility and has reviewed the financial
condition of the Utility and has reviewed the rates and charges provided by Ordinance No. 2429,
as amended, and the policies upon which said rates and charges were established; and

WHEREAS, the rate consultant and the Utility have determlned and rccommcnd that the:rates -
and charges of the Utility be increased; and

WHEREAS, additional revenues for the Utility are necessary to fund the 1991-1997 Utility CIP;
maintain adequate reserves; and to provide for continuance of water quality and education

programs previously funded by grants; as well as other increased operating and debt service
costs; and 4

WHEREAS, a public hearing was held before the Environmental Service Commission on
November 7, 1991 and another public hearing was held on Novembcr 12, 1991, with regard to
the budget of the City of Bellevue for 1992; and

WHEREAS, the Environmental Services Commission has reviewed the proposed modifications
to the Utility’s rate and charges and on November 21, 1991, recommended adoption of said
modifications; now, therefore,

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN AS
FOLLOWS:

Section 1. Section 4 of Ordinance No. 2429 as amended by Section 2 of Ordinance No. 2577
and as further amended by Section 1 of Ordinance No. 3080, Section 1 of Ordinance No. 3688,
Section 1 of Ordinance No. 3980 and Section 1 of Ordinance No. 4198, is further amended to
read as follows:

Section 4. There is hereby levied upon all real property within the City of Bellevue which
contributes drainage water to or which benefits from the function of the Storm and Surface Water
Utility of the City of Bellevue, and there shall be collected from the owners thereof, monthly
service charges based on the square footage of the properties and on the appropriate intensity_of
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development classification(s) of such prOpErﬁes, ‘such that for each 2,000 square feet of area or
increments thereof, the property shall be charged an amount per month as follows:

Light Moderate Heavy Very Heavy

Wetland Undeveloped Development Development Development Development
$0.00 $0.17 $0.99 $1.23 $1.83 $2.46

and each account shall be charged an additional customer charge in the amount of $1.08 per
month, and there shall be collected from the owners of undeveloped properties which become
developed a "late-comer” facilities charge of $11.87 per equivalent billing unit per year from
March 1, 1982 to date of development, pro-rated on a monthly basis. An equivalent billing unit™
shall be defined as the number of square feet of property divided by 2,000 square feet times the
runoff coefficient associated with the newly developed property’s intensity of development
classification. The runoff coefficient for the following development classifications are defined
as follows: Wetland: 0.00; Undeveloped: 0.25; Light Development: 0.4; Moderate Development:
0.5; Heavy Development: 0.75; Very Heavy Development: 1.00.

The rates and charges established herein shall be reevaluated no later than five years from the
effective date of this Ordinance.

Section 2. The revised monthly service charges and monthly customer charge established in
Section 1 of this ordinance shall take effect on January 1, 1992.
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MEMORANDUM OF AGREEMENT
SEPTIC SYSTEM REPAIR PROGRAM

WHEREAS, the Jefferson County Planning and Building Department has been designated lead
agency in addressing water quality issues in Jefferson County, and

WHEREAS, the Jefferson County Health Department Environmental Health Division is charged
with the responsibility to oversee a number of environmental quality programs including the
design and installation of on-site sewage disposal systems, and

WHEREAS, Jefferson County has réccived a Centennial Clean Water Fund (CCWF) grant to
address non-point pollution problems or potential problems within the county, and

WHEREAS, said granf contains specific work elements (see Attachment A) cdnccming on-site
sewage disposal systems as a potential contributor of water quality degradation, and

WHEREAS, Jefferson County has also received loan funds from the Washington State Water
Pollution Revolving Loan Fund (SRF) to provide low interest loans to individuals with problem
septic systems, and

WHEREAS, the two programs, the CCWF grant and the SRF loan, are intended to work in
tandem to address on-site sewage disposal as a contributor or potential contributor to water
quality degradation,

NOW THEREFORE IT IS AGREED, the Jefferson County Health Department Environmental
Health Division will perform the tasks outlined on Attachment A: including septic repair design
or design oversight, public education, promotion of SRF funds availability to assist in system
repairs, oversight a repair installation and final approval all systems repaired under this program.
The division will keep accurate records of assistance and education provided and transmit the
same to the Planning and Building Department as provided for in Appendix A.

BE IT FURTHER AGREED, that the Jefferson County Planning and Building Department will
transfer twenty two thousand dollars ($22,000) annually to the Health Department to fund the
work elements outlined in Attachment A. The department shall also act as the loan agent for
SRF monies and provide loan assistance to all eligible parties referred by the Health Department.
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BE IT FURTHER AGREED, that departments will work in mutual cooperation to accomplish .
the goals and objectives of the water quality grant and loan programs and perform the necessary
tasks to ensure their successful implementation.

AGREED THIS ___ DAY OF 1990

Cathy Stafford, Administrator, Health Department

AGREED THIS ___ DAY OF 1990

David Goldsmith, Director, Planning and Building Department
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NPS LOANS FROM THE STATE REVOLVING FUND *
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INTRODUCTION

The State of California recognizes that nonpoint sources are a major cause of water
pollution in the state. The Federal Water Pollution Control Act, as amended in 1987,
allowed states which had adequately addressed their needs for sewage treatment facilities
to use funds from their state revolving funds to address nonpoint source pollution.
California was one of the first states in the country to use its SRF for NPS purposes.

The administration of the program is through the State Water Resources Control Board
which provides SRF loan funding for wastewater treatment facilities, nonpoint source
pollution programs and estuary programs. The Board separated the management of its
wastewater treatment projects and its nonpoint source pollution programs. This decision
facilitated use of the fund for nonpoint source pollution projects without the traditional
requirements of the municipal facilities program.

The State Water Board developed a NPS program for the SRF which has resulted in
the funding of a variety of projects. Eligible NPS projects include construction of
demonstration projects, retention/detention basins, wetlands for stormwater treatment and
a variety of best management practices to reduce or remove pollutants. Eligible programs
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could also include training, public education, technology transfer, ordinance development'
and\or development of management practices. Priority NPS categories for fundmg include
silviculture, mining, agriculture and urban runoff '

The NPS program for the SRF also pexmits the establishment of substate revolving
funds which can provide funding to private individuals, within septic system maintenance
districts.

Interest on the loans is tied to 1/2 the states general obligation bond rate, as determined
by the most recent bond sale; and terms of payments can be as long as 20 years. Loans
can cover 100% of the project or program costs. Repayments usually begin one year after
a program or project is implemented.

The types of projects funded so far by the SRF include three separate loans for water
districts to purchase efficient irrigation equipment for agricultural use. By using better
equipment, the drainage from irrigation is reduced and therefore selenium and salts from
the soil are reduced. In addition, funds are being used to develop a wetlands as a treatment
measure for stormwater runoff, to establish stormwater retention and detention basins to
connect storm sewers to an upgraded combined sewer system, to control sediments and
to develop a stormwater management program. In the future, California expects to
establish substate revolving funds to address on-site treatment problems.

A loan request from the state revolving fund is made by submitting an eight page
application which requires basic backup information. The local government is required
to pass a brief resolution which establishes a dedicated source of repayment for the loan.
The State Water Board identifies the project in the annual SRF Intended Use Plan whlch
is approved through a public hearing process.

éidepcﬂmg On 1""31 éﬁﬂds
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CALIFORNIA STATE REVOLVING FUND PROJECT LIST

AGENCY

Fresno Metropolitan Flood
Control District

City and County of San
Francisco .

Walker River Irrigation
District

Firebaugh Canal Water
District

City of Davis

City of Stockton

DESCRIPTION

Set up of a stormwater quality management program,
purchase sites for stormwater retention and detention

‘basins, and construct stormwater retention and detention
basins. The loan contract was executed on 11/07/91.

The District has begun work on several components of

.the agreement.

Construction of a 5’ diameter transport, storage sewer
in the 20th Street Subbasin to control stormwater flows
to San Francisco Bay. The loan contract was executed
on 11/14/91. Project is presently under construction.

Removal of sediment from the East Fork of the Walker
River. The loan contract was executed on September
23, 1991. The project was completed 7/92.

Purchase of efficient irrigation equipment for lease to -

local farmers. More efficient irrigation results in a
significant reduction in the amount of drainage, which
is high in selenium and salts. The loan contract was
executed on 01/02/92.

Construction of a wetland to treat stormwater prior to
discharge to the Yolo Bypass. The project is in
conjunction with a Army Corps of Engineers program
to develop wetlands in the Pacific Flyway. Currently
finalizing negotiations.

Set up of a stormwater quality management program.
State signature is pending. Work has begun.
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Senate Bill No. 1284

CHAPTER 1313

An act to add Chapter 6.5 (commencing with Section 13475) to
Division 7 of the Water Code, relating to water pollution control,
making an appropriation therefor, and declaring the urgency
thereof, to take effect immediately.

[Approved by Governor September 28, 1987. Filed with
Secretary of State September 28 1987.]
LEGISLATIVE COUNSEL'S DIGEST

SB 1284, Bergeson. Water pollution control: revolving fund
Under existing law, various bond acts have been adopted to

provide necessary funds to ensure the full participation by the state

under the federal Clean Water Act in obtammg funds for the
construction of treatment works.

This bill would create the State Water Pollution Control Revolving:

Fund and would continuously appropriate the moneys in the fund to
the State Water Resources Control Board for expenditure, as
specified. The bill would establish in the fund a Federal Revolving
Loan Fund Account and a State Revolving Loan Fund Account to
comply with the federal Tax Reform Act of 1986. The bill would
specify the powers of the board in administering the fund, would
authorize the board to enter into specified agreements with the
federal government with respect to the fund, and would permit
moneys in the fund to be used for specified purposes relating to the
construction of treatment plants and related activities. The board
would be authorized to enter into contracts or procure services or
equipment, notwithstanding any other provision of law, to comply
with requirements imposed by the federal Tax Reform Act of 1986,
or the federal Clean Water Act, with respect to the fund.

The bill would make legislative findings and declarations.

The bill would declare that it is to take effect immediately as an
urgency statute.

Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. Chapter 6.5 (commencing with Section 13475) is
added to Division 7 of the Water Code, to read:

CHAPTER 6.5. STATE WATER POLLUTION CONTROL REVOLVING
FunDp

13475. (a) The Legislature hereby finds and declares that since
the federal Clean Water Act (33 U.S.C. Sec. 1251 et seq.) provides for

94 60,
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Ch. 1313 o

establishment of a perpetual water pollution control revolving loan
fund, which will be partially capitalized by federal contributions, it
is in the.interest of people of the state, in order to ensure full
participation by the state under the federal Clean Water Act, to
enact this chapter to authorize the state to establish and implement
a state/federal water pollution control revolving fund in accordance
with federal provisions, requirements, and limitations.

(b) The primary purpose of this chapter is to enact a statute
consistent with the provisions and requirements of the federal Clean
Water Act, as those provisions, requirements, and limitations relate
to establishment, management, and operation of a state/federal
water pollution control revolving fund. It is the intent of the
Legislature that the terms of this chapter shall be liberally construed
to achieve this purpose.

13476. As used in this chapter, unless the context otherwise
requires:

(a) “Board” means the State Water Resources Control Board.

(b) “Federal Clean Water Act” or “federal act” means the federal
Water Pollution Control Act (33 U.S.C. Sec. 1251 et seq.) and acts
amendatory thereof or supplemental thereto.

(¢) “Fund” means the State Water Pollution Control Revolvmg
Fund.
~ (d) “Municipality” shall have the same meaning and construction
as in the federal act and also includes all state, interstate, and
intermunicipal agencies.

(e) “Publicly owned” means owned by a municipality.

13477. The State Water Pollution Control Revolving Fund is
hereby created in the State Treasury, and, notwithstanding Section
13340 of the Government Code, all moneys in the fund are
continuously appropriated without regard to fiscal years to the board
for expenditure in accordance with this chapter. The board is the
state agency responsible for administering the fund. In order to
facilitate compliance with the federal Tax Reform Act of 1986 (Public
Law 99-514), there is hereby established in the fund a Federal
Revolving Loan Fund Account and a State Revolving Loan Fund
Account. From time-to-time thereafter, the board may modify
existing accounts in the fund and may establish other accounts in the
fund, and in all other funds administered by the board, which the
board deems appropriate or necessary for proper administration.

13478. The board may undertake any of the following:

(a) Enter into agreements with the federal government for
federal contributions to the fund.

(b) Accept federal contributions to the fund.

(¢} Use moneys in the fund for the purposes permltted by the
- federal act.

(d) Provide for the deposit of available and necessary state
moneys into the fund.

(e) Make requests on behalf of the state for deposit into the fund

94 80
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of available federal moneys under the federal act and determine on
behalf of the state appropriate maintenance of progress toward
compliance with the enforceable deadlines, goels, and requirements
of the federal act. _

(f) Determine on behalf of the state that publicly owned
treatment works which receive financial assistance from the fund
will meet the requirements of, and otherwise be treated as required
by, the federal act. :

(g) Provide for appropriate audit, accounting, and fiscal
management services, plans, and reports relative to the fund.

¢h) Take such additional incidental action as may be appropriate
for adequate administration and operation of the fund.

13479. (a) The board may enter into an agreement with the
federal government for federal contributions to the fund only (1)
when the state has appropriated any required state matching funds,

and (2) when the board is prepared to commit to expenditure of any -

minimum amount in the fund in the manner required by the federal
act. . ’ :
(b) Any agreement between the board and the federal

government shall contain those provisions, terms, and conditions |,
required by the federal act, and any implementing federal rules, °

regulations, guidelines, and policies, including, but not limited to,
agreement to the following:

(1} Moneys in the fund shall be expended in an expeditious and
timely manner.

(2) All moneys in the fund as a result of federal capitalization
grants shall be used to assure maintenance of progress toward
compliance with the enforceable deadlines, goals, and requirements
of the federal act, including any applicable municipal compliance
deadlines.

"(3) Publicly owned treatment works which will be constructed, in
whole or in part, before federal fiscal year 1995 shall meet the
requirements of, or otherwise be appropriately treated under the
applicable provisions of, the federal act.

13480. (a) Moneys in the fund shall be used only for the
permissible purposes allowed by the federal act, including providing
financial assistance for the following purposes:

(1) The construction of publicly owned treatment works, as

defined by Section 212 of the federal act, by any municipality.

(2) Implementation of a management program pursuant to
Section 319 of the federal act.

(3) Development and implementation of a conservation and
management plan under Section 320 of the federal act.

(4) Financial assistance, other than a loan, toward the nonfederal
share of costs of any grant funded treatment works project, but only
if that assistance is necessary to permit the project to proceed.

{b) Consistent with expenditure for authorized purposes, moneys
in the fund may be used for the following purposes:

94 110

California Law

Page 48




Ch. 1313 : —_

(1) Loans which shall (A) be made at or below market interest
rates, (B) require annual payments of principal and any interest,
with repayment commencing not later than one year after
completion of the project for which the loan is made and full
amortization not later than 20 years after project completjon, (C)
require the loan recipient to establish an acceptable dedicated
source of revenue for repayment of any loan, and (D) contain such
other terms and conditions as may be required by the board or the

federal act or applicable rules, regulations, guidelines, and policies.

To the extent permitted by federal law, the interest rate shall be set
at a rate equal to 50 percent of the interest rate paid by the state on
the most recent sale of state general obligation bonds and the interest
rate shall be computed according to the true interest cost method.
If the interest rate so determined is not a multiple of one-tenth of 1
percent, the interest rate shall be set at the multiple of one-tenth of
1 percent next above the interest rate so determined. Any loan from
the fund used to finance costs of facilities planning, or the
preparation of plans, specifications, or estimates for construction of
. publicly owned treatment works shall require that, if the loan
recipient receives a grant under Section 201(g) and an allowance
under Section 210(l) (1) of the federal act for nonfederal funds
expended for that planning or preparation, the recipient shall
promptly repay to the fund any portion of the loan used for the
planning or preparation to the extent of that allowance.

(2) To buy or refinance the debt obligations of municipalities
within the state at or below market rates if those debt obligations
were incurred after March 7, 1985.

(3) To guarantee, or purchase insurance for, local obligations
where that action would improve credit market access or reduce
interest rates. v

(4) Asasource of revenue or security for the payment of principal
and interest on revenue or general obligation bonds issued by the
state, if the proceeds of the sale of those bonds will be deposited in
the fund.

(5) To establish loan guarantees for similar revolving funds
established by municipalities.

{6) To earn interest. !

(7) For payment of the reasonable costs of administering the fund
and conducting activities under Title V1 of the federal act. Those
costs shall not exceed 4 percent of all federal contributions to the
fund, except that if permitted by federal and state law, interest
repayments into the fund and other moneys in the fund may be used
to defray additional administrative and activity costs to the extent
permitted by the federal government and approved by the
Legislature in the Budget Act.

(8) For financial assistance toward the nonfederal share of the
costs of grant funded treatment works projects to the extent
permitted by the federal act.
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13481. The fund shall be used to provide financial assistance only
for projects which are (a) consistent with plans, if any, developed
under Sections 205 (j), 208, 303 (e), 319, and 320 of the federal act, and
(b) on the approved state priority list adopted under Section 216 of
the federal act.

13482. (a) In accordance with the Clean Water Bord Law of
1984 (Chapter 13 (commencing with Section 13999)), the board,
with the approval of the Clean Water Finance Committee, may
transfer funds from the Clean Water Construction Grant Account to
the fund for the purpose of meeting federal requirements for state
matching moneys in the fund.

(b) Any repayment of fund moneys, mcludmg interest payments,
and all interest earned on or accruing to any moneys in the fund, shall
be deposited in the fund and shall be available, in perpetuity, for
expenditure for the purposes and uses permitted by the federal act.

13483. (a) To the extent permitted by federal and state law,

moneys in the fund may be used to rebate to the federal government

all arbitrage profits required by the federal Tax Reform Act of 1986
(Public Law 99-514), or any amendment thereof or supplement
thereto. To the extent that this use of the moneys in the fund is

prohibited by federal or state law, any rebates required by federal ’

law shall be paid from the General Fund or other sources, upon
appropriation by the Legislature.

(b) Notwithstanding any other provision of law or regulation, the
board may enter into contracts, or may procure those services and
equipment, which may be necessary to ensure prompt and complete
compliance with any provisions relating to the fund imposed by
either the federal Tax Reform Act of 1986 (Public Law 99-514) or the
federal Clean Water Act.

13485. The board may adopt rules and regulations necessary or
convenient to implement this chapter and to meet federal
requirements pursuant to the federal act.

SEC. 2. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order to assure maximum participation in federal funding
sources, provide maximum opportunity for all California
municipalities to participate in available financial assistance for
construction of treatment works, assist municipalities in meeting
statutory deadlines, and provide for continuation of prompt
construction of needed treatment works, it is necessary that this act
take effect immediately.
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JEFFERSON COUNTY, WASHINGTON
WATER QUALITY IMPROVEMENT FUND

INTRODUCTION

Jefferson County, Washington is located in the Olympic Mountains and has both Pacific
Ocean and Puget Sound coastlines. The coastal area has very unique oyster beds and is a
significant breeding area for Pacific Salmon. Most of the land within the County is part of the
Olympic National Forest and Park. Due to shellfish bed closures in 1985 and a concern for
salmon, a monitoring program began which showed that nonpoint source pollution from
agriculture and failing septic systems was causing water quality problems.

To address high priority water quality problems, the County entered into an agreement
with the State to utilize the State Revolving Fund to establish a program called the Jefferson
County Water Improvement Fund. Washington’s SRF is similar to those in all states. It was
capitalized by grants from the Environmental Protection Agency (EPA) and state matching funds
and can be used to address several specific types of water pollution problems. The loans from
the fund of $200,000 have been targeted to low income and/or senior citizen households and
agriculture. The $200,000 fund was divided into two subprograms $100,000 for malfunctioning
septic systems and $100,000 for agricultural conservation practices. The WQIF was established
in June of 1990 and so far has been used to make 21 loans.
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PROVISIONS OF THE WATER OQUALITY IMPROVEMENT FUND (WOIF)

Landowners follow a series of steps to identify a need and to apply and recelve funds”
from the WQIF. The WQIF program steps are as follows:

1. PROBLEM IDENTIFICATION

A water quality problem or potential problem (septic or agricultural) is identified and
referred to the appropriate department or agency (County -Health Department or County
Conservation District) for response.

2. REHABILITATION ASSESSMENT

The department or agency will work with the landowner to develop rehabilitation
measures to correct the problem, at which point the applicant is referred to the WQIF program
to fund the rehabilitative measures. Application forms are available from the Planning and

Building Department’s Water Quality Program.

3. APPLICATION TO WQIF

Application to the Jefferson County Planning and Building Department is made, the
application processed and the applicant notified that he is accepted or not for a loan. Applications
are prioritized by severity of water quality impacts and income level.

4. DESIGNS, BIDS AND PERMIT

Applicants with conventional septic systems will work, in most cases, with the Health
Department. Applicants with alternative septic systems work, in most cases, with a private
alternative septic system designer (for system design) and a private contractor (for system
installation). The applicant must submit bids from both the contractor and the designer to the
Planning and Building Department. All septic system projects must apply for and receive a
sewage disposal permit from the Health Department before proceeding with Step 5. Applicants
with an agricultural project must secure a costs and materials estimate from their chosen building
supply business and submit it to the Planning and Building Department before proceeding to step
5. ‘

5. LOAN PROCESSING AND WORK AUTHORIZATION

The loan agreement, promissory note, and deed of trust are completed by the Planmng
and Building Department. Work on the corrective measures is then authorized.
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6. APPROVAL AND REIMBURSEMENT

Upon completion, the work is inspected and approved by the appropriate agency or
department; the loan agreement, promissory note, deed of trust and maintenance agreement (if
any) with the Public Utilities District #1 are executed, and the contractors (septic) or materials
supplier (agricultural) are reimbursed by the county.

INTEREST RATES FOR THE WOQIF PROGRAM ARE AS FOLLOWS:

Low Income/Senior Citizen Other Citizens

0-5 years no interest 0-5 years 6% annually
6+ years © 4% annually . 6+ years 8% annually

Senior citizens and/or low income applicants will have varying repayment schedules based
on the ability to pay. In some cases, there is no interest or repayments and the
county will receive repayment when the property is sold or becomes part of an estate settlement
at the death of a resident. If a person fails to carry out the operation and maintenance of a
conservation practice or system the loan can become due on demand.

Land owners have been fortunate that a local lawyer has volunteered one to two hours
to work with applicants if they need assistance.

PROGRAM ADMINISTRATION AND IMPLEMENTATION

In 1989 the State of Washington passed a law to set up a State Revolving Fund. Chapter
173-98 of the Washington code establishes the uses and limitations of the Water Pollution
Control Revolving Fund. To utilize the state funds at a substate level, Jefferson County took the
following actions.

In 1990 Jefferson County applied to the State and received $200,000. to establish a
revolving fund. The County’s application outlined its program and included a commitment to
repayment of principal with 4% interest for 10 years. The County Board of Commissioners
demonstrated their commitment by passing a resolution entitled "A Resolution Committing To -
The Repayment of Loan, State of Washington, Washington State Water Pollution."

To carry out the program a memorandum of agreement was entered into with the
Jefferson County Soil Conservation District for agricultural practices and the Health Department
for septic system repairs. The Public Utility District #1 agreed to municipal oversight inspection
of repaired septic systems. The Jefferson County Planning and Building Department handles
applications, approves bids, prepares the loan package, disburses funds to bidders and sends a
voucher to the state for reimbursement.
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The funds received by the County can.be used for technical assistance, such as outside
engineering services. The cost becomes part of the loan. Administrative costs become indirect
costs borne by the county and the installation costs are included as part of the loan. A loan
application must have the approval of the County Board of Commissioners.
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RESOLUTION NO. 11-90

A RESOLUTION COMMITTING TO THE REPAYMENT OF LOAN,
STATE OF WASHINGTON, WASHINGTON STATE WATER POLLUTION
REVOLVING LOAN FUND (SRF).

WHEREAS, the State of Washington has established a revolving loan program to address and
correct water pollution problem State wide, and

WHEREAS, said fund may be utilized to address identified non-point pollution problems, and

WHEREAS, Jefferson County, over the past three years, has actively been 1dcnt1fy1ng and
correcting non-point pollution problem, and

WHEREAS, Jefferson County has secured a grant to continue on with and expand its program
of identifying water quality problems, and

WHEREAS, assistance to individuals, particularly the low income, is required if correction of
water quality problems is to be accomplished, and

WHEREAS, Jefferson County has applied for and received loan approval from SRF to provide
financial assistance in the correction of non-point pollution problems, primarily septic repair and
agricultural practices, and

‘WHEREAS, the SRF loan requires commitment of repayment, and

WHEREAS, There will, in all likelihood be a lag between the time payment is due from SRF
and when Jefferson County will receive payment from funds reloaned,

NOW THEREFORE BE IT RESOLVED, that Jefferson County does hereby commit that portion
of its current expense budget necessary to repay SRF as per the repayment schedule established
in the loan agreement,
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BE IT FURTHER RESOLVED, that all SRF loan funds will be paid in full within ten (10) years
from the effective date of the final loan agreement.

APPROVED AND ADOPTED this ___ day of , 1990.

SEAL: JEFFERSON COUNTY
BOARD OF COMMISSIONERS

George Brown, Chairman

Larry W. Dennison, Manager
ATTEST:

Clerk of the Board B. G. Brown, Member
Lorna Delaney
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MEMORANDUM OF AGREEMENT
SEPTIC SYSTEM REPAIR PROGRAM

WHEREAS, the Jefferson County Planning and Building Department has been designated lead
agency in addressing water quality issues in Jefferson County, and

WHEREAS, the Jefferson County Health Department Environmental Health Division is charged
with the responsibility to oversee a number of environmental quality programs including the
design and installation of on-site sewage disposal systems, and

WHEREAS, Jefferson County has .received a Centennial Clean Water Fund (CCWF) grant to
address non-point pollution problems or potential problems within the county, and

WHEREAS, said grant contains specific work elements (see Attachment A) concerning on-site
sewage disposal systems as a potential contributor of water quality degradation, and

WHEREAS, Jefferson County has also received loan funds from the Washington State Water
Pollution Revolving Loan Fund (SRF) to provide low interest loans to individuals with problem
septic systems, and

WHEREAS, the two programs, the CCWF grant and the SRF loan, are intended to work in
tandem to address on-site sewage dlsposal as a contributor or potential contributor to water
quality degradation,

NOW THEREFORE IT IS AGREED, the Jefferson County Health Department Environmental
Health Division will perform the tasks outlined on Attachment A: including septic repair design
or design oversight, public education, promotion of SRF funds availability to assist in system
repairs, oversight a repair installation and final approval all systems repaired under this program.
The division will keep accurate records of assistance and education provided and transmit the
same to the Planning and Building Department as provided for in Appendix A.

BE IT FURTHER AGREED, that the Jefferson County Planning and Building Department will
transfer twenty two thousand dollars ($22,000) annually to the Health Department to fund the
work elements outlined in Attachment A. The department shall also act as the loan agent for
SRF monies and provide loan assistance to all eligible parties referred by the Health Department.
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BE IT FURTHER AGREED, that departments will work in mutual cooperation to accomplish.

the goals and objectives of the water quality grant and loan programs and perform the necessary
tasks to ensure their successful implementation.

AGREED THIS ___ DAY OF 1990

Cathy Stafford, Administrator, Health Department

AGREED THIS __ DAY OF 11990

David Goldsmith, Director, Planning and Building Dcpartrhcnt
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MEMORANDUM OF AGREEMENT
AGRICULTURAL WATER QUALITY ASSISTANCE PROGRAM

WHEREAS, the Jefferson Cdunty Soil Conservation District has a program to assist land
owners with the identification of Best Management Practices (BMPs) for the agricultural use of
- land; and '

WHEREAS, these BMPs may identify where certain practices contribute to water quality
degradation; and v .

WHEREAS, existing programs to assist the land owner in correcting a water quality
problem or potential problem are limited and may not be available to all land owners; and

WHEREAS, Jefferson County has secured a loan from the Washington State Water
Pollution Revolving Loan Fund (SRF) to provide financial assistance in addressing non-point
pollution problems; and

WHEREAS, implementation of BMPs to correct existing or potential water quality
problems are eligible for loan monies.

NOW THEREFORE IT IS AGREED, that Jefferson County, through the Planning and
Building Department, will make SRF funds available to eligible projects in the implementation
of BMPs, and

BE IT FURTHER AGREED, the Conservation District will identify projects eligible for
the loan program and notify those land owners of the availability of this program; and

BE IT FURTHER AGREED, the Planning and Building Department and the Soil
Conservation District will work in mutual cooperation to accomplish the goals and objectives of
the SRF loan program in addressing water quality problems in the community.

AGREED THIS DAY OF 1990

Roger Short, Chairman
Soil Conservation District

AGREED THIS DAY OF 1990

David Goldsmith, Director
Planning and Building Department
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MARYLAND CRITICAL ]
AREAS PROGRAM

STATE OF MARYLAND:
MARYLAND CRITICAL AREAS PROGRAM

INTRODUCTION

In 1984, the Maryland General Assembly passed the Critical Area Act. The Act
recognized that human activities on the land adjacent to the Bay have the greatest potential for
affecting water quality and fish, plant and wildlife habitat in the Bay. The critical area was
defined by the Act as a strip of land along the tidal shoreline extending 1,000 ft. landward from
the water’s edge, or from the landward boundary of any adjacent wetland. The Act called for the
formation of a 25-member commission to develop criteria to guide future land use in the critical’
area. The Maryland Critical Areas Program can be called a growth management program which
regulates development densities and locations. It is also very significant that the Critical Area
Law identified that human activity not just development can have a particularly immediate -and
adverse impact on water quality and natural habitats. The commission was given power to adopt
regulations and criteria.

THE BENEFITS OF ESTABLISHING CRITICAL AREA CRITERIA INCLUDE:

- THE CRITERIA WILL REDUCE the non-point source pollution loads from development in
the Critical Area.

- THE CRITERIA WILL ENSURE proper site design and best management practices for all new
development occurring in the Crmcal Area.

- THE CRITERIA WILL PROTECT valuable fish and wildlife habitat in the Critical Area and
adjoining wetlands and open waters.

- THE CRITERIA WILL CONSERVE valuable agricultural and forest land within the Critical
Area.

- THE CRITERIA WILL ASSIST counties in adequately planning for future growth and.
development in their shoreline areas.

LOCAL PROGRAM REQUIREMENTS

Although the Critical Area Law clearly gives strong state criteria and oversight, local
governments were given as much flexibility as possible to develop their own programs.
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The Critical Area Law and rcgulations establish specific criteria which local Programs
were required to meet. They generally include:

1. Establishment of an area 1,000 feet inland from the Mean High Water Line or inland edge
of tidal wetlands which must be managed to reduce pollutants entering the Bay. New
development and redevelopment in Intensely Developed Areas are required to

reduce pollutants running off the land by 10%. -

2. Establishment of a minimum 100-foot naturally vegetated buffer along the shoreline to
protect aquatics, wetlands, shoreline and terrestrial environments from human disturbances.

3. A minimum base of forestry resources which equals or exceeds that which currently exists
must be maintained for the general protective land use benefits it provides.

4. Designation of management areas, based on land use existing on December 1, F985
according to one of three types; Intensely Developed Areas, Limited Development Areas or
Resource Conservation Areas.

Each designated category or area is required to meet specific criteria and to follow specific
guidelines for future development.

To develop the critical area program at the state level the Chesapeake Bay Critical Area
Commission (Commission) was required to address water quality, habitat protection and develop
land use policies. The commission accomplished this by separating activities into categories
which include Areas of Resource Protection and Resource Utilization Development.

DEVELOPMENT ACTIVITIES

The criteria require local jurisdictions to divide the critical area into three development
zones. The criteria provide minimum standards for development in each of the three zones. The
characteristics of the three areas and the criteria applying to each are summarized below.

1. Intensively Developed Areas (IDA)

These areas are already in predominately high density residential, industrial or commercial uses.
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Characteristics

These areas have at least one of the following features:

1. Housing density is equal to or greater than 4 dwellings units per acre.
2. Concentration of industrial, institutional or commercial uses.
3. - Public sewer and water with greater than 3 dwellings‘ per acre.

Specific Criteria:

- New and existing development must reduce stormwater runoff and sediment problems.

- Redevelopment must reduce non?point source impacts to streams and tidal waters.

- Local jurisdictions are to develop programs which will conserve fish, plant and wildlife
habitats.

2. Limited Development Areas (LDA)

These areas have a mix of development and natural habitat.

Characteristics

These areas have at least one of the following features:

1.

2.

3.

Housing density between 1 dwelling unit per 5 acres and 4 dwelling units per
acre.

Areas not dominated by agriculture, wetlands, forest, or open space.

Areas with public water or sewer, or both.

Specific Criteria

Existing forest land cleared must be replaced on at least an acre-for-acre basis.
Development cannot remove more than 20% of the forest cover without special
provision.

Man-made impervious areas limited to 15% or greater.

Clustering of dwelling units encouraged in order to conserve fish, plant and
wildlife habitats. -
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3. Resource Coﬁservation Areas (RCA):

In these areas, wetlands, forests and farms predominate.
Charactcristics_

Thcsé areas have at least one of the following features:

1. Housing density is less than 1 dwelling unit per 5 aces.

2. Dominant land use is agriculture, wetlands, forest, barren land, surface water or.
open space.

Specific Criteria

- Residential development within this area shall not exceed a density of one
dwelling unit per 20 acres.

- Local programs should encourage agriculture and forestry.

- 5% of a jurisdiction’s land area classified as RCA can be designated for future
growth to accommodate additional intensely developed and limited development
areas.

GRANDFATHERING

The criteria provide guidelines for the grandfathering of lots and subdivisions that
are already recorded or approved. The guidelines allow construction of a smglc family home on
prcvmusly recorded lots, if a house does not already exist.

VARIANCE

The criteria give local jurisdictions the authority to grant exemptions to the criteria in
special cases. This provision was included to provide flexibility in cases of hardship.
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RESOURCE _UTILIZATION

FORESTRY

- A forest management plan is required for commercial tree harvest operations that
" affect 1 or more acres and occur within a 1 year interval.

- No commercial harvesting is allowed within 50 ft. of mean high water of the Bay
or its’ perennial tributary streams, but cutting for personal use for other limited
reasons is allowed.

- Only Loblolly Pine or Tulip Poplar may be clear-cut in the areas between 50 and
100 ft. of mean high water. Other species may be selectively cut within the 50-
100 ft. area. ’

AGRICULTURE

- All farms in the critical area must have soil and water management plans within
five years.

- Farmers must have a 25 ft. filter strip along tidal waters and streams at least until
a soil conservation and water quality management plan is implemented.

- The feeding or watering of livestock cannot occur within 50 ft of the water’s
edge. Grazing is allowed in that area.

WATER DEPENDENT FACILITIES

Commercial and recreational activities that require a waterfront location are permitted in
the critical area so long as adverse environmental impacts are minimized.

In addition:

- New marinas are allowed in all areas except resource conservation areas.
- Community and private piers are allowed in the critical area, but new
developments must choose one or the other.

SHORE EROSION PROTECTION

Although structural erosion control measures may be necessary in areas of severe erosion,
they should be limited and non-structural methods should be used. Non-structural measures
include vegetative stabilization, grading and alteration of near shore vegctatmn Local
jurisdiction are to identify areas of low or high erosion rates.
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SURFACE MINING

Surface mining operations are regulated under existing State law. Local jurisdictions are
required to identify areas of potential mineral resources as well as areas were surface mining
would be detrimental.

RESOURCE _PROTECTION
HABITAT

- Local jurisdictions will be required to identify and protect special wildlife and plant.
habitats including fish spawning grounds, non-tidal wetlands, endangered species habitat,
colonial bird nesting sites, historic waterfowl staging and concentration areas and riparian
forests. ' : .

- Development sites must incorporate a wildlife corridor system to provide continuity for
existing habitat.

BUFFERS

- A minimum 100 ft. vegetated buffer along tidal waters and streams is required for all new
development in all areas.

- Private and community piers are allowed in the buffer.

- " Water dependent facilities, such as marinas or highly developed areas may be exempt.

- Certain areas may be exempted from the buffer. '

- A 25 ft. buffer must be éstablished around non-tidal wetlands.

- Commercial harvesting is not permitted in the buffers within 50 ft. of tidal waters,
wetlands and tributary streams.

BACKGROUND

Although public knowledge was growing that the Chesapeake Bay was deteriorating, the
Chesapeake Bay Study carried out by the Environmental Protection Agency started to give a
comprehensive assessment of the problem. In 1982 some of the results of the study were
released and the State of Maryland began discussions with Virginia on how to clean-up the Bay.
It was also recognized that Pennsylvania and the District of Columbia needed to be principal
partners in any effort to save the Bay.

To prepare for a Governor’s Conference on the Chesapeake Bay a work group was
established in Maryland. The group developed the critical areas concept, presented it at the
~ Govemors Conference and followed through with legislation. The group was known as the Wye
Group and included:

Initially - John Griffin: Governor’s Staff
Torrey Brown: Secretary of Maryland Department of Natural Resources
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Lee Zeni: Director of the Maryland Tidewater Administration
William Eichbaum: Assistant Secretary of Department of Health & Mental Hygiene
Others: Verna Harrison: Governor’s Staff '
Ellen Fruites: Governor’s Staff :
Wayne Cawley: Secretary of Department of Agriculture
* Constance Linder: Secretary of State Planning
Ian Morris: Director of University of Maryland

Based upon programs within Maryland and other parts of the United States, such as the
Adirondack Preserve and the New Jersey Pinelands, the concept of the Critical Areas Program
began to materialize. Lee Epstein lawyer was asked to draft legislation based upon this program
review and input from the Wye Group.

At the December 1983 a Bay Conference Governor Harry Hughes of Maryland described
the concept of the Critical Area Program. At the conference the Governors of Virginia, Maryland
and Pennsylvania and the Mayor of Washington, D. C., officially acknowledged that the
Chesapeake Bay was deteriorating, that state and federal programs were inadequate to address
the problems and new actions had to be taken. The Critical Areas Program presented by
Governor Hughes was one of the boldest proposals to be presented at the Conference.

The passage of the Critical Areas Law in 1984 required extensive involvement of the Wye
Group as well as public information activities by the Chesapeake Bay Foundation. Steve
Bunker and Ann Swanson of the Foundation worked extensively with the public to increase the
understanding of the program and to build public support. Although substantial revisions were
made to the draft bill, this core group was essential in building public support, maintaining the
strength of the legislation and to provide leadership during the program development. Since the
Critical Areas Act was controversial there were 28 different bills introduced to prevent
implementation or weaken the Act.

After the law was passed, the newly formed 25 member Critical Area Commission was
faced with a deadline to promulgate criteria by December 1, 1985. Administratively the deadline
was very tight since the Commission meet for the first time in October 1984, hired staff in
January 1985, and had to have the initial criteria proposal for the public hearing process by May
of 1985..

To develop the program subcommittees were established on Development, Resource
Utilization Activities and Resource Protection.

DEVELOPMENT SUBCOMMITTEE

The Development Subcommittee was faced with the issue of accommodating growth,
while addressing the main objectives of the law to improve water quality and protect valudble
habitat. A general policy was developed to keep future development to areas of existing
development. Recommended uses were non maritime heavy industry and transportation facilities,
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landfills and hazardous waste storage and disposal facilities. A significant difference in the
Maryland Critical Areas Program from other programs across the country was the charge to -
consider the number, movement and activities of pcople which can cause an adverse
environmental 1mpact

The Dévelopment Subcommittee developed several concepts whxch became incorporated
into the Critical Areas Criteria.

- Water Quality improvement was required from new development and re-
development. A goal of 10% water quality improvement was set. The
improvement could be on or off-site, which provided the opportunity for a-
watershed or regional approach.

- Forest removal limitations were set which require a one-to-one rcplacement .

- The subcommittee adopted a 1 to 20 acre development density on the Resource
Conservation Area based upon other eastern United States Programs.

- Local jurisdiction were given the option to utilize "growth allocations” to
accommodate future expansions of development.

RESOURCE UTILIZATION SUBCOMMITTEE

Discussions by the Resource Utilization Subcommittee focused on forestry, agriculture,
surface mining and aquaculture. The general concerns for forestry included carrying out forestry
practices in an environmentally sound manner, encouraging reforestation and urban forestry
programs and maintaining or establishing forest buffers. The agricultural criteria included
requirements for soil conservation and water quality plans and required implementation of Best
Management Practices. Surface Mining would have to observe the buffer and habitat protection
requirements of the critical areas program, but existing State surface mining regulations seemed
adequate. Aquaculture was a new and controversial subject which the subcommittee noted but
deferred to future regulations.

RESOURCE PROTECTION SUBCOMMITTEE

The major concerns of the Resource Protection Subcommittee included tidal wetlands and
the extent of their current protection, shoreline buffers, affect of upland development on aquatic
resources, identification of unique habitats and habitats which need protection from development.

"After intensive review, the subcommittee decided that existing State and Federal
programs governing dredging, waterway construction and the alteration of tidal wetlands were
adequate, and that any further regulations by the Commission would be duplication. The same
conclusion was reached for direct imports of fish spawning areas and submerged aquatic
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vegetative beds.” The subcommlttee therefore focussed on the affects of upland development and
the protection of non-tidal wetlands. ~

DEVELOPING LOCAL PROGRAMS

The Critical Areas Law requires that the 61 local programs be completed in 270 days after
the state wide criteria had been approved. With some of the 270 days being taken up by
organization and administrative tasks very little time remained. To facilitate quick action,
significant grants were awarded to local jurisdictions and considerable flexibility was permitted
for them to develop their programs.

Major issues included:

1.

Mapping: The Commission favored Resource Conservation Areas while the.local
jurisdictions wanted to maximize Intensively Development Areas or Limited
Development Areas.

Differences occurred when defining areas served by sewer and water or planned
to be served and how this affected the definition of Intensively Developed Areas
or Limited Developed Areas.

Infill or adjacent areas affected the interpretation of certain parcels. A minimum
of 20 acres was decided as an indicator of a Resource Conservation Area.

Several local jurisdictions proposed the concept of density averaging. Under
density averaging, a cluster of homes would be accounted for on a per acre basis
and would affect neighboring parcels. The Commission could not accept this
concept. '

The development of the local programs was on a tight schedule. Several local
jurisdictions submitted their local programs without the implementing local
ordinances. Another difficulty arose because there was no provision for partial
approvals. The Commission did have to develop and take over 12 outstanding
programs on December 1988. Several of these programs have since been
approved.

The accomplishments of the Critical Areas Commissions were summarized in 1988. The
accomplishments included:

Development

Adopted a comprehensive land-use management strategy based on the intensi{y of
existing uses.
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Agriculture

¢

Focussed or contained new development in or adjacent to existing developed
areas.

Limited the extent of new development in areas presently in low intensity uses.

‘Recognized variations in water quality protection associated with different land

uses; adopted measures to maintain and expand forested areas for their water
quality protection benefits.

Rejected sole reliance on on-site stormwater management and sediment control

measures for non-point source pollution abatement; specified other means to

accomplish this purpose by limiting impervious surfaces, protecting forest lands,

avoid development altogether in sensitive areas, and by encouraging various other
programs such as urban forestry.

Provided for programs and measures to address non-point source pollution in
urban areas. :

Limited new development that could occur directly on the shoreline to that which
is water-dependent, and mandated setbacks or buffers for other forms of
development.

Generally limited the location of new intense water-dependent facilities to areas
already intensely developed. '

Recognized the importance of naturally vegetated buffers in protecting aquatic
habitats from the adverse effects of adjacent development.

Adopted growth management policies specifically directed at maintaining lands
in agriculture. :

Addressed non-point source pollution problems associated with agriculture by
requiring the preparation of Soil Conservation Plans and the adoption of BMPs for
all farms in the Critical Area.

Specified, as a required BMP, that certain setbacks would be required for various
agricultural activities.

Limited disturbances to important habitat areas that may caused by agﬁcultural
activities. -
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Mandated the preparation of Forest Management Plans for sighiﬁcant timber’
harvesting activities.

Required. timber harvesting operations to address both water quality and habitat
protection measures.

Specified setback requirements to prevent adverse effect of aquatic habitats from -
timber harvesting.

Surface Mining

Shore Erosion

Required new mining operations to avoid areas of 1mportant habitat, and to
observe the minimum 100-foot Buffer. '

Discouraged the installation of erosion control devices where no significant
erosion occurs.

Promoted the use of non-structural erosion control measures where they are

+ practical and effective.

Habitat Protection

Provided regulations and other measures whereby local jurisdictions are enabled
to identify and protect important habitat areas; incorporated these features into
local law ordinances.

Recognized the importance of natural buffers adjacent to waters and tidal wetlands
for maintaining transitional and riparian habitats.

Enabled protection of non-tidal wetlands from activities would cause direct or
indirect impacts to the wetlands.

Protected the habitats of threatened and endangered species and species in need
of conservation, and forest-interior dwelling birds.

Protected the aquatic staging and concentration areas of waterfowl.
Protected designated Natural Heritage Areas. : ' -

Enabled jurisdictions to protect habitats of local significance.
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Public Lands

Enabled the designation and 'protection of 60 specific habitats of threatened or
endangered species or species in need of conservation; 23 Natural Heritage Areas,
and 11 habitats of local significance. - '

Established a means for local jurisdictions to address habitat protection on a

_broader geographical basis than the individual parcel of land.

Required the same degree of water quality and habitat protection and growth
management on public lands as that required on private lands.

Ensured that State and local agency programs are conducted in a manner
consistent with the criteria for private actions.

The summary identified several key factors which lead to establishing the Critical Area

Program.

There was widespread public awareness and support to clean up the Chesapeake
Bay.

The strong support of Governor Hughes was essential so the legislation was not
weakened and financial support was provided.

The Commissibn had good leadership and was supported fully by its members.

A key factor was the provision of State funds to the local jurisdictions. "There is
little doubt that, about these funds, few of the jurisdictions would have been
willing or able to participate in the Program."

There was a wealth of information available to the Commission.

Other factors:

Organization and/or staff support

Decision of Baltimore to be included in the Critical Areas Program

Support and contributions of the private consulting committee in developing local
plans. ’

After an analysis of the program, the following comments were made:

L.

The program should be judged on water quality and habitat protection
achievements.
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2. Present sources of pollution were not fully addressed.
3. The program will prevent further deterioration.

4, The program will be difficult to evaluate because it may be a reduction in the rate
. of pollution and may not stop pollution all together.

Since the program is implemented at the local level many incremental decisions and
actions will be taken. These will be very difficult to evaluate.

PROGRAM RETROSPECT

By December of 1988 the Critical Areas Program was past the development stage and
fully into the implementation phase. A series of interviews were carried out in the spring of
1992 to see how the program was working and what thoughts people involved with the program
could share. ’

Chesapeake Bay Foundation: Rubert Friday

The Foundation played a key role in the development of the Critical Area Program by
providing two staff people who extensively participated in Commission meetings and
subcommittees, organized and participated in many public information activities and helped
prepare background information documents. These full time people gave the necessary support
to many of the legislative and agency leaders. This staff support was essential. Steve Bunker and
Ann Swanson were the supporting staff. A detailed review of the program would be very difficult -
and currently it is hard to evaluate the success of the program in the various local jurisdictions.

Steve Bunker (formerly of the Chesapeake Bay Foundation)

The Critical Areas Program is a hard program to judge success. Since the program is
evaluated on the basis of slowing down or reducing rates of development or reducing the rate of
pollution, successes vary from jurisdiction to jurisdiction and the type of issue. There has not
been a formal evaluation of the program. Such an evaluation could be very difficult and a
massive effect. It would be hard to be quantitative since the program varies so greatly in local
implementation. The overall impression is that development in the critical areas has slowed and
the rate of pollution has been reduced.

One of the key factors in getting the program underway was significant grants of up to
$100,000 to each county. Without continued financial support staffing is currently a problem in
many counties to carry out the program so there is beginning to be a difference: in the
implementation due to the local jurisdictions commitment and financial status.

The water quality benefits of the program may be a factor of the degree of activity and
regulatory effort. Construction runoff may have been reduced significantly. Agriculture and
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Silviculture activities and the resulting water quality benefits of using Best Management Practices
in the Critical Areas Program have not been fully established.

SARAH TAYLOR, Executive Director Chesapeake Critical Area Commission |

The Critical Areas Program is in the fourth year of full implementation. As a state issue,
it is receiving less attention as the Act becomes part of business as usual, but continual oversight
is necessary to keep the Act strong by defending legal challenges and legislative amendments.
The original legislation probably would not have passed if the state did not include local
implementation and then $1.2 million dollars to help local jurisdiction develop the regional plans.
Sixteen counties and 42 towns needed to take action. Another key to the success was the
technical assistance provided by the Critical Areas Commission Staff, courtesy of science
advisors and seven planners, and staff the Chesapeake Bay Foundation who essentially functioned
as circuit riders during the planning process. The critical area program produced some significant
benefits. A major benefit of the Act is the affect on new subdivisions which now need to clearly
consider water quality and habitats. There has been a distinct reduction in the number of
subdivisions and the subdivision plans which have been submitted have greatly improved. A
benefit which is impossible to quantify. is the on-the-ground change of philosophy in doing
business. The attitude of the developers and local jurisdictions are reflected in the plans that are
submitted for review and show a greater concern for habitat and water quality.

It will be impossible to judge all the spin off activities that were generated by the Critical
Areas Program. For example when USDA needed to define the Highly Erodible Lands. By using
the critical areas maps the job was made much easier. USDA also used the critical areas to help
target areas for cost sharing conservation practices and priority conservation planning. Several
local jurisdictions expanded certain concepts of the program. For example Calvert County
developed a fee program for timber removal which can fund non point source pollution projects.

The Critical Areas Program may be viewed as part of an evolution in program
development. Although it did not pass, a much more comprehensive program outlined in
Marylands 2020 Report suggested similar approaches be used throughout Maryland. Fresh water
wetlands programs have been developed, a forestry law was passed and several other programs
such as the Coastal Zone Management and Non Point Source Pollution Programs have targeted
their efforts within the critical areas. '

On a national level the Maryland Critical Area Program has been used to help develop
programs in Puget Sound in several National Estuary Projects and in many states such as New
Jersey or Oregon as they developed wetlands or shoreline protective programs. Although a
quantitative evaluation would be very difficult, there are several ways that evaluations are carried

~out for the Critical Areas Program.
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1. Environmental groups and key intérested people basically provide an oversight as program
watch dogs. The program can expect challenges over the next few years so the program
advocates can become part of the review and litigation processcs :

2. If a local jurisdiction blatantly ignores the Act, they can be taken to court.

3. If the comimission sees a clear mistake in the local programs they can send notification
of the mistake and the local jurisdiction will have 90 days to correct it. If they do not
correct the mistake, they cannot get any other permits..

4. There is a regional program review every four years.

Since agriculture accounts for 70% of the land use classified as critical areas, the issue
of voluntary compliance is a concern. With the USDA requirement on the hlgh]y erodlble
lands is helping with compliance.

BILL CLARK, District Manager, Calvert County Conservation Distric't'

In the critical area all farms are required to have a conservation plan. 95% of the farms
are under a plan and with 87.5% cost share available for many conservation practices many
farmers are implementing the plans. A major problem is staffing to get the work done. In
Calvert County 33 farms are signed up for plans but the technical assistance is not available.
Due to recent budget cuts two positions provided to the District by the Maryland Department of
Agriculture have been lost.

The Critical Area Program gives a clear incentive for farmers to take action. Each
landowner was notified that a farm plan was required and it needed to be implemented. Critical
areas were given priority for cost share approvals and some cross compliance with Integrated Pest
Management and Nutrient Management was required. The response was high and even the
absentee landowners, who are usually a difficult group to work with, signed up for new or
revised farm plans. There are over 600 parcels which can qualify as farms with about 35 real
active full time farmers in the county. Getting the actual on the ground work completed is a real
challenge with part time and absentee farmers. With an increased consciousness for the Bay and
conservation practices which are getting installed, pollution loading has been reduced.

The Conservation District also assists the county with erosion and sediment reviews. As
a result of Critical Areas Program and other programs, erosion and sediment control standards
are very high. In Calvert County, the District reviews subdivisions and now finds that plans
consider a high quality of Best Management Practices for Water Quality.
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DAVID BROWNLEE, Calvert County Planning Office

The Maryland Critical Area Program provided funds for an environmental planner. This -
was critical for getting the job done. From a County perspective the State Board of Appeals is
dealing with too many cases. More flexibility in the program would reduce the number of
appeals. Over one third of the State’s workload on appeals are from Calvert County. Many of
these could be taken care of as administrative decisions.

The program has had a clear affect on Forestry activities and clearing is infrequent on the
50 - 100 foot buffer study. Other clear reductions in pollution loadings are a result that:

- People who would have built up to the waterfront are now restricted to a setback,
as well as setbacks for septic tanks and other activities. There is also an open
space requirement.

As a very active County in terms of development, the staff saw several waiys the program
could be improved.

L There should be more local authorities for administrative appeal. This would stop
some of the cases going to the Board of Appeals.

2. The breakdown in lot sizes in 1/4 acre to five acres is too wide a variation. Two
acres is a more significant cut off in terms of lot grading etc., and environmental
concerns.

3. The public consciousness needs to be raised further. There is now a perception

that the 1,000 foot buffer is all that is needed for water quality protection. An
overall standard for water quality needs to be meet.

4, To fully accomplish the goals of the critical areas program, there needs to be more
land purchases and/or easements which can help reduce the taking issue.

5. Since non point source pollution is a watershed problem, the buffer needs to
extend up the tributary and take more of a complete watershed approach.

6. Performance standards would be preferred over the current criteria, but they would
be very difficult to implement and interpret. :

7. The state needs to have more confidence in the County Programs. There is
currently too much paper work required. :
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EFFECTIVENESS ASSESSMENT - MARYLAND CRITICAL AREAS PROGRAM

In establishing the Critical Areas Program there were five targeted benefits. Although'

there has not been a comprehensive review of the program by interviewing a variety of people,
the success of the program has been significant. Without the comprehensive review and a
documentation of results the Critical Areas Program is not being fully credited.

1.

The State, the Chesapeake Bay Foundation, the county government and the conservation
district people all had a perception that non point source pollution from development has
been reduced. Standards and overall concern about water quality affects from pollution
have increased.

With increased standards and specifications site design and best management practices for
development have improved.

By the required set backs, conservation practices and reduction of the impacts of
development and resource utilization activities, valuable fish and wildlife habitat has been
protected.

Agriculture and Forest Lands are being conserved through restoration or Resource
Conservation Areas.

As a result of the critical areas program, many counties became much more active with
environmental issues. Although the level of concern may vary between land jurisdictions,
where there is a pro-active local government the critical areas program may have been
a significant catalyst and successful example exists.

The Critical Area Program requires urban best management practices to help mitigate
potential water quality impacts associated with stormwater. The 10% Rule targets a 10%

- reduction in pre and post development from the entire development site. The 10% Rule

has been successful but it still remains unclear as to what pollutants, how are they
calculated, how effective are the BMP’s and how are offsets handied.

The water quality benefits are hard to quantify, but based upon comments which showed

evidence of change, the Critical Area Program will have a very significant affect in reducing the
rate of pollution that would have occurred without the program.

The implementation of the Critical Areas Program is based upon local implementation.

Calvert County was recommended as a good example of successful nnplementatlon The
successes included:

1. The Critical Areas Criteria is incorporated into the County Codes. There- ére
resource people to assist with project reviews and the planning office can verify
that development patterns have changed with the critical areas program in place.
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In addition, the use of Best Management Practices associated with development
have become stricter.

2. The Conservation District verified that the farmers got the clear message that
conservation plans and the implementation of the plans were required in the
critical area. Over 95% of the farms are signed up for conservation planning.

With the county being so active a major concern is the number of cases that have to go
to the Board of Appeals. It was recommended that the County begin more administrative
authority for these decisions with a periodic review by the Commissioner. The Conservation
District has the basic problem of follow through. Without funding for technical assistance, the
farmers signed up for conservation plannmg, but the implementation has been severely delayed.

The passage of the Cntzcal Ateas Act and nnplcmcntauon of h 'program was
~*based upon strong political leadership, a good understanding by the public i the. need
to take ‘action to save the Bay, a good base of factual mfonnanon and then additl

;resource people to fo}low thmugh ' o

The Sza:e was. able to medez-substann : sources 10 local Junsdxc ons for: .
~ta. dcvehp local critical area plans and’ bcgm 10 implement the- program. “Both strong
- political and public. suppor: was neccssary tokeep’ thc program mnvmg and to complete
a:gthc ioca.i requxrcments g R TR
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CHERRY CREEK BASIN, COLORADO
CHERRY CREEK BASIN WATER QUALITY AUTHORITY

strategies being utilized to: reduce phesphorous inclade . croswn and sédlm
wctland construction and managemant, drcdgmg, wastewater plant regulanon

..-Auﬁmnty ‘has a;_ﬁnanc
‘:rcvenut:s, wrrh an op

INTRODUCTION

The Cherry Creek Reservoir is located in the Denver Metropolitan area. The reservoir
was built in 1960 by the Army Corps of Engineers and the Colorado Division of Parks and
Outdoor Recreation operates a 3,500 acre state park adjacent to the reservoir which records over
1.2 million visitor days per year. The watershed for the reservoir is 384 square miles. A unique
feature of the reservoir is that its water outfall is based upon ground water recharge. Relief wells

“are only utilized in high flow situations. The reservoir provides 2,000 acre-feet of groundwater

recharge annually.

Through a series of studies, which identified fhat the eutrophic conditions of the reservoir
were caused by phosphorous loadings, and that the local governments in the watershed were
willing to work cooperatively, an agreement was signed in 1985 to form the Cherry Creek Basm
Authority.

1
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In 1988, the state legislature passed an act to create the Cherry Creek Basin Water Quality
Authority. : -

Studies determined that 14,270 pounds of phosphorous entered the reservoir on an annual
basis. Of this amount 10,290 pounds of phosphorous were identified as the result of nonpoint
source pollution. The goal of the Authority is to achieve the 0.035 milligram per Liter of total
phosphorous standard set by the Colorado Water Quality Control Commission to protect the
water quality of the reservoir as population and development increase. The Authority has
developed both point and nonpoint source poliution control strategies to meet these goals.

PROVISIONS OF THE ACT

The Cherry Creek Basin Watcr Quality Authority was created by House Bill No. 1029.
The Act clearly defines the role of the Authority in the area of water quality and specifically
states the boundaries of the basin. Members of the Authority include representatives from every
county, municipality and appropriate special district within the basin. Ex-officio members include
the soil conservation districts and others, such as state and federal agencies, as appointed by the
authority members.

Powers of the Authority include:

To develop and implement water quality plans

To conduct water quality studies.

To provide incentives, credits and rewards for pollution control benefits

To recommend maximum loads of pollutants

To recommend standards for erosion control, stormwater management and septic

systems

To incur debit, issue contracts, enter agreements, own and manage property

» To establish rates, tolls, fees, charges and penalties for services, facilities and
programs '

*» To establish recreational fees

* To levy and collect taxes

d To issue bonds

& & o o o

~ The Authority may cooperate with drainage and flood control activities through coordination
with local urban drainage and flood control districts.
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FINANCES
The Cherry Creek Basin Water Quality Authority generates funds in several ways.
* A .5 mill levy property tax is collected by two counties
» A fee of 3 cents per square foot on commercial building permits and impermeable
surfaces
A fee of 5 cents per 1,000 gallon discharge flows for sewage treatment facilities
A fee of $3.00/yr for vehicles using the state park

* A building permit fee of $50.00 per residential unit.
e A fee for grading of $280.00 per acre

The fees are collected by the local governments and the state park as appropriate and then
paid to the Authority. These fees are expected to generate the following revenue for 1992:

Wastewater surcharge $32,000
Building Permits . $33,250
Property Tax $406,000
Special Ownership Tax $21,000
Recreation Fees $131,000
Interest Income $20,000

It is expected that the Authority will use these local funds to match other state and federal
dollars. In 1992 total activities in the basin could be over four million dollars.

WATER QUALITY ACTIVITIES

For point source pollution, the Authority has given priority to reduction of discharges
from waste treatment facilities. Each facility is given a limit for phosphorous discharge of a
specific number of pounds per year. Water reuse is given a high priority since the basin is highly
dependent upon ground water aquifers which can be recharged. Septic systems are being
evaluated to establish phosphorous performance standards. For example, certain soil types used
in septic systems can effectively remove 95% of the phosphorous.

Nonpoint source pollution control activities to reduce phosphorous have included erosion
and sediment control, wetlands development and management and storm water management. The
Authority will focus primarily on urban activities, while agricultural activities are being addressed
by state agencies, the soil conservation districts and various USDA agencies.

Ongoing activities include water quality monitoring, dredging of the reservoir, building
a sediment pond/wetlands area, evaluation of an alum treatment program and technical assistance
for coordination with local governments for water quality activities.

-
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IOWA’S GROUNDWATER PROTECTION ACT

Tlppzng Fccs
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the Act-was. prOposed there was pubhc and political support to- establish feesin

onf : versial areas such as agricultural ;)esnmdcs and fertilizers. In addition at’ the same
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: The Iowa Groundwater Ptotccnon Act of 1987 is only one program that is: bemg usad‘
~“to abate nonpoint source pollution. At Jeast nine other programs can be identified that
work ‘in combination with the Act. These programs include the Publicly Owned Lakes
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INTRODUCTION

The Big Spring Basin Demonstration Project, located in northeast Iowa, gave State agency °
and resource people the base data to clearly identify ground water pollution problems associated
with agricultural pesticides and fertilizers. Big Spring has been monitored for water quality from
the 1950s and the monitoring results portray the trends of fertilizer and chemical use in the basin
over time. Iowa citizens who depend heavily on ground water resources have become concerned
with the potential health risks of ground water pollution. Based on the specific information
developed through the Big Spring Project and a growing public concern about ground water
contamination, there was strong support to enact and implement the Iowa Groundwater Protcctlon
Strategy of 1987.

'PROVISIONS OF THE ACT

The goal of the lowa Groundwater Protection Act of 1987 is to "prevent the contamination of
ground water from point and nonpoint sources of contamination to the maximum extent practical,
and if necessary to restore the groundwater to a potable state, regardless of present condition, use
or characteristics.” Through the Iowa Groundwater Protection Strategy of 1987, thirteen potential
sources of ground water contamination were evaluated for legislative action and are addressed
by the Act in various ways. The Department of Natural Resources was designated as the
coordination and administrative agency.

Duties of the Department of Natural Resources include water quality monitoring, establishing
standards for ground water quality, mapping of groundwater hazards, maintaining and
disseminating groundwater data, developing a geographic information system, developing rules,
taking enforcement actions and developing a comprehensive education program. The Act
specifically puts a strong emphasis on information and educatlon

The legislation authorizes the establishment of a Ground Water Protection Fund. Revenues
collected for the Fund are received by the state treasury and the funds are deposited in five
accounts which are dedicated to specific purposes. Funds from one year can be carried over to
future years. Both point and nonpoint source pollution activities are eligible for funding through
any of the accounts. A summary of the accounts is as follows:

SOLID WASTE ACCOUNT

A $3.50/ton tipping fee is collected. Uses of the money include funding for the Waste
Management Authority, University of Northern Iowa Small Business Assistance Center,
Department of Health, development of monitoring guidelines, implementation of demonstranon
projects such as recycling, assistance for local

landfill agencies, planning and abatement. The Solid Waste Account could generate $4.41
million/annually. '
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AGRICULTURAL MANAGEMENT ACCOUNT

Registration and license fees are assessed on pesticide dealers. The pesticide dealer fee
is based on 0.1% of gross annual sales; a pesticide product registration on manufacturers ranging
from $250 to $3,000 per year, based on 0.2% of gross annual sales in Iowa. In addition there is
a nitrogen fertilizer tax of $0.75/ton based on an 82%-N solution. Funds are used by the
Department of Health, the Leopold Center for Sustainable Agriculture, rural water supply testing,
to close old wells, to establish the Center for Health Effects of Environmental Contamination,
and to the Department of Agriculture and Land Stewardship for incentive programs involving
- sinkholes and agricultural drainage wells. A total of $3.59 million may be available annually in
this account.

HOUSEHOLD HAZARDOUS WASTE ACCOUNT

Retailers selling household hazardous materials will pay a yearly fee of $10-$100 based
on gross sales. The money in this account is used by the Department of Public Health, for grants
to local organizations for recycling/reclamation projects, for Department of Transportation oil
collection pilot projects, for toxic cleanup days, for education programs and for administration.
About $0.93 million annually should be available to this account.

STORAGE TANK MANAGEMENT ACCOUNT

Fees for storage tank registration are $10 with an annual fee of $15 per year for tanks
over 1,100 gallons. These funds will be used by the Department of Public Health, for a regulatory
program by the Department of Natural Resources, by the Division of Insurance and to assist with
remedial cleanup efforts. About $0.45 million per year are the estimated revenues for this
account.

OIL OVERCHARGE ACCOUNT

These funds are a result of legal settlements of overcharges for petroleum products. A
total of $17.5 million may be available over 5 years and may be used for agricultural energy
 management, waste to energy/solid waste management and energy resource development.
Specifically the Integrated Farm Management Demonstration Program and the Big Spring Basin
Demonstration Program have utilized these funds.

Specific duties are assigned by the Act to the Department of Natural Resources, to the
Department of Agriculture and Land Stewardship, the Department of Public Health, the State
University and the Iowa Cooperative Extension Service.

Iowa’s Groundwater Protection Act Page 84




iy ;’Ttns umque fund cailed the Resource Enhancement and Protection Act is targeted £
B f-y’?zfﬂr a gcncral fund appmpnatmn ‘of 13‘2(}_ mxlhon_per vith: addatmnal dollars -

Iowa’s Groundwater Protection Act Page 85




o COMMENTA RY Contmued

é;Protectum Act and all of thesc caapcranng p grams,, Iﬂﬁaa has be
mgmﬁcant nonpomt source pnlluuen program :

Iowa’s Groundwater Protection Act Page 86







APPENDIX ONE

PRIMARY CONTACT PEOPLE

MARYLAND CRITICAL AREAS PROGRAM

Dr. Sarah Taylor, Executive Director
Chesapeake Bay Critical Area Commission
275 West Street, Suite 320

Annapolis, Maryland 21401

(410) 974-2418

CITY OF BELLEVUE, WASHINGTON
STORM AND SURFACE WATER UTILITY

Nancy Hanson, Storm and Surface Water Ultility
301 116th Avenue, SE

P.O. Box 90012

Bellevue, WA 98009-9012

(206) 451-4476

JEFFERSGON COUNTY, WASHINGTON
SUBSTATE REVOLVING FUND ‘

Teresa Barron, Water Quality Planner

Jefferson County Planning & Building Department
P.O. Box 1220

Port Townsend, WA 98368

(206) 385-9149

CALIFORNIA STATE REVOLVING FUND

Wiliiam R. Campbell, Chief

Nonpoint Source Loan Unit

Division of Water Quality

State Water Resources Control Board
901 P Street

* P.O. Box 100

Sacramento, California 95801

(916) 657-1043
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CHERRY CREEK RESERVOIR PROJECT, COLORADO

Lou Short

Cherry Creek Basin Water Quality Authonty
6200 South Syracuse Way

Suite 150, Carrara Place

Englewood, CO 80111

(303) 779-4525

- JOWA’S GROUND WATER PROTECTION ACT

James B. Gulliford, Director

Division of Soil Conservation

Iowa Department of Agriculture and Land Stcwardshxp
Wallace State Office Building

Des Moines, Iowa 50319

(515) 281-6146
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HOUSE FILE 631

AN ACT
RELATING TO PUBZIC HEALTH AND SAFETY BY BSTABLISHING MEASURES

TO IMPROVE AND PROTECT GROUNDWATER QUALITY AND TO MANAGE
SUBSTANCES WEICH POSE HEALTH AND SAFETY HAZARDS, BY ESTAB-
LISHING GOALS, POLICIES, FUNDING MECHANISMS, INCLUDING TAXES
AND FEES, AND ADMINISTRATIVE PROVISIONS FOR THE MEASURES, BY
ESTABLISHING PROGRAMS RELATING TO THE MANAGEMENT OF AGRICUL~
TURAL ACTIVITIES, SOLID WASTE DISPCSAL, HOUSEHOLD HAZARDOUS
WASTES, STORAGE TANKS, FERTILIZERS, PESTICIDES, LANDFILLS,
AND WATERSHEDS, BY PROVIDING PENALTIES, ESTABLISHING EFFEC—
TIVE DATES, MAKING APPROPRIATIONS, AND BY PROVIDING FOR ‘
OTHER PROPERLY RELATED MATTERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

PART ONE -~ GENERAL PROVISIONS
Chapter 45SE
GROUNDWATER PROTECTION

Section 101. NEW SECTION., 455E.1 TITLE.

This chapter shall be known and may be cited as the
“"Groundwater Protection Act".

Sec. 102. NZWA SECTION. 455E.2 DEFINITIONS.

As used in this chapter, unless the context otherwise
requires:

1. “"Groundwater" means any water of the state, as defined
in section 455B.171, which occurs beneath the surface of the
earth in a saturated geological formation of rock or soil.
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2. "Department" means the department of natural resources
created under section 455A.2. )

3. "pirector" means the director of the department.

4. "Commission" means the environmental protection
commission created under section 455A.6.

5. *“Contamination" means the direct or indirect
introduction into groundwater of any contaminant caused in
whole or in part by human activities.

6. “Contaminant” means any chemical, ion, radionuclide,
synthetic organic compound. microorganism, waste, or other
substance which does not occur naturally in groundwater or
which naturally occurs at a lower concentration.

7. “Active cleanup" means removal, treatment, or isolation
of a contaminant from groundwater through the directed efforts
of humans.

8. "Passive cleanup” means the removal or treatment of a
contaminant in groundwater through management practices or the
construction of barriers, trenches, and other similar .
facilities for prevention of contamination, as well as the use
of natural processes such as groundwatet recharge, natural
decay, and chemical or biological decomposition.

Sec. 103. NEW SECTION. 455E.3 FINDINGS.

The general assembly finds that:

1. Groundwater is a precious and vulnerable natural
resource. The vast majority of petsods in the state depend on
groundwater as a drinking water source. Agriculture,
commerce, and industry also depend heavily on groundwater.
Historically, the majority of Towa's groundwater has been
usable for these purposes without treatment. Protection of
groundwater is essential to the health, welfare, and economic
prosperity of all citizens of the state.

2. Many activities of humans, including the manufacturing.
storing, handling, and application to land of pesticides and
fertilizers; the disposal of solid and hazardous wastes; the
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storing and handling of hazardous substances; and the imprbper
construction and the abandonment of wells and septic systems
have resulted in groundwaterc contamination throughout zhe
state. - . |

3. Xnowledge of the health effects of contaminants varies
greatly. The long-term detriment to human health from

. synthetic organic compounds in particular is largely unknown

but is of concern. - )

4. Any detectable quantity of a synthetic organic compound
in groundwater is unnatural and undesirable.

5. The movement of gtounduhtet, and the movement of
contaminants in groundwater, is often difficult to ascertain
or control. Decontamination is difficult and expensive to
accomplish. Therefore, preventing contamination of
groundwater is of paramount importance.

Sec. 104. NEW SECTION. 45SE.4 GROUNDWATER PROTECTION
GOAL. ' .

The intent of the state is to prevent contamination of
groundwater Erom point and nonpoint sources of contamination
to the maximum extent practical, and if necessary to restore
the groundwater to a potable state, regardless of present
condition, use, or characteristics. -

Sec. 105. NEW SECTION. 455E.5 GROUNDWATER PROTECTION
POLICIES.

1. It is the pollcy of the state to prevent further
contamination of groundwater from any source to the maximum
extent practical.

2. The discovery of any groundwater contaminatlon shall
require appropriaze actions to prevent further contamination.
These actions may consist of investigation and evaluation or
enforcement acticns ifinecessary to stop further contamination
as required under chapter 4558.

3. All persons in the state have the right to have their
lawful use of groundwater unitpaired by the activities of any
pers?n which rencdec the water :unsafe =r unpsiable.
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4.% All persons in the state have the duty to conduct their
activities so as to prevent the .release of contaminants into
groundwater.,

S. Documéntation of any contaminant which presents a
significant risk to human health, the environment, or the
quality of life shall result in either passive or active
cleanup. In both cases, the best technology available or best
management practices shall be utilized. The department shall
adopﬁ tules which specify the general guidelines for
determining the cleanup actions necessary to meet the goals of
the state and the general procedures for determining the
parties responsible by Julj 1, 1989. Until the rules are
adopted, the absence of rules shall not be raised as a defense
to an order to clean up a source of contamination.

6. Adopting health-related groundwater standards may be of
benefit in the overall groundwater protection or other
regulatory efforts of the state. However, the existence of
such standards, or lack of them, shall not be construed or
utilized in derogation of the groundwater protection goal and
protection policies of the state.

7. The department shall take actions necessaty to promote
and assure public confidence and public awareness. In
pursuing this goal, the department shall make public the
results of groundwater investigations.

8. Education of the peaple of the state is necessary to
preserve and restore groundwater quality. The content of this
groundwater protection education must assign obligations, call
for sacrifice, and changé some current values. Educational
efforts should strive to establish a conservation ethic among
ITowans and should encourage each Iowan to go beyond
enlightened sé@lf-interest in the protection of groundwater
quality. .

Sec. 106. NEW SECTION. 455E.6 LEGAL EFFECTS.
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This chapter supplements other legal authority and shall
rot enlarge, restrict, or abrogate any remedy which any person
cr class of persons may have under other statutoiy or common
iaw and which serves the purpose of groundwater protection.
An activity that does not violate chapter 455B does not
violate this chapter. 1In the event of a conflict between this
section and anothet provision of this chapter, it is the
intent of the general assembly that this section prevails,

Liability shall not be imposed upon an agricultural
producer for the costs of active cleanup, or for any damages
associated with or resulting from the detection in the
groundwater of any quantity of nitrates provided that
zpplication has been in compliance with soil test results and
that the applicator has properly complied with label
instructions for application of the fertilizer. Compliance
with the above provisions may be raised as an affirmative
defense by an agricultural producer.

Liability shall not be imposed upon an agricultural
producer for costs of active cleanup, or for any damages
associated with or resulting from the detection in the
groundwater of pesticide provided that the applicator has
properly complied with label instructions for application of
tae pesticide and that the applicator has a valid appropriate
applicator's license. Compliance with the above provisions
ray be raised as an affirmative defense by an agricultural
pcoducer., i .

Sec. 107. NEW SECTION. 4SSE.7 PRIMARY ADMINISTBATIVE
~3ENCY.

The department is designated as the agenéy to coordinate
z3d administer groundwater protection programs for the state.

Sec. 108. NEW SECTION. 453E.8 POWERS AND DUTIES OF THE
ZIRECTOR. ) ’

In zédition to other groundwater protection duties, tre
c:rectsz, in coéperation with soil district commissioners and
with ciner szate and local agencies, shall:
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1. Develop and administer a comprehensive groundwater
monitoring network, including point of use, point of
contamination, and problem assessment monitoring sites across
the state, and the assessment of ambient groundwater quality.

2. 1Include in the annual report required by section
455A.4, the number and concentration of contaminants detected
in groundwater. This information shall also be provided to
the director of public health and the secretary of
agriculture.

3. Report any data concerning the contamination of
groundwater by a contaminant not regulated under the federal
Safe Drinking Water Act, 42 U.S.C. § 300(5) et seq. to the
United States environmental protection agency along with a
request to establish a maximum contaminant level and to
conduct a risk assessment for the contaminant.

4. Complete groundwater hazard mapping of the state and
make the results available to state and local planning
organizations by July 1, 199%1. .

S. Establish a system or systems within the department for
collecting, evaluating, and disseminating groundwater quality
data and information.

6. Develop and maintain a natural resource geographic
information system and comprehensive water resource data
system. The system shall be accessible to the public.

7. Develop and adopt by administrative rule, criteria for
evaluating groundwater protection programs by July 1, 1988.

8. Take any action authorized by law, including the
investigatory and enforcement actions authorized by chapter
455B, to implement the provisions of this chapter and the
rules adopted pursuant to this chapter.

9. Disseminate data and information, relative to thais
chapter, to the public to the greatest extent practical.

10. Develop a program, in consultation with the department
of education and the department of environmental educa:ion of
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the University ci Northern Iowa, regarding water quality
issues which sha.l be included in the minimum program required
in grades seven and eight pursuant to section 256.11,

subsection 4. )
Sec. 109. NEW SECTION. 455E.9 POWERS AND DUTIES OF THE

COMMISSION.
1. The commission shall adopt rules to implement this

chapter. ) .
2. When grourdwater standards are proposed by the
commission, all available information to develop the standards
shall be considered, including federal regqulations and all
relevant informazion gathered from other sources. A public
_hearing shall be held in each congressional district prior to
the submittal of a report on standards to the general
assembly. This ceport on how groundwater standards may be a
part of a grounddater protection program shall be submitted by
the department to the general assembly for its consideration

by Januacy 1, 1989.
Sec, 110. NEWw SECTION. 4SSE.10 JOINT DUTIES -- LOCAL

AUTHORITY. '

1. All state agencies shall consider groundwater
protéction policies in the administration of their programs.
Local agencies shall consider groundwater protect106 po1ic1es
in thelr programs. All agencies shall cooperate with the
department in disseminating public information and education
materials concerzing the use and protection of groundwater, in
collecting groundwater management data, and in conducting
. research on technologies to prevent or remedy contamination of
groundwater.

2. Political subdivisions are authorized and encouraged to
implement groundvater protection policies within their
respective jurisdictions, provided that implementation is at
least as stringez: but consistent with the rules of the

department.
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Sec. 111. NEW SECTION. 45SE.11 GROUNDWATER PROTECTION
FUND ESTABLISHED.

1. A groundwater protection fund is created in the state
treasury. Moneys received from sources designated for
purposes related to groundwater monitoring and groundwater
quality standards shall be deposited in the fund.
Notwithstanding section 8.33, any unexpended balances in the
groundwater protection fund and in any of the accounts within

‘the groundwater protection fund at the end of each fiscal year

shall be retained in the fund and the respective accounts
within the fund. The fund may be used for the purposes
established for each account within the Fund.

The director shall include in the departmental budget
prepared pursuant to section 455A.4, subsection 1, paragraph
new, é'ptoposal for the use of groundwater protection fund
moneys, and a report of the uses of the groundwater protection
fund moneys appropriated in the previous fiscal year.

The secretary of agriculture shall submit with the report
prepared pursuant to section 17.3 a proposal for the use of
gfoundwater protection fund moneys, and a report of the uses
of the groundwater protection fund moneys appropriated in the
previous fiscal year. ‘

2. The following accounts are created within the

‘groundwater protection fund:

a. A solid waste account. Moneys received from the
tonnage fFee imposed under section 4558.310 and from other
sources designated for environmental protection purposes in
relation to sanitary disposal projects shall be deposited in
the solid waste account.

The department shall use the funds in the account for the
following purposes:

{1) The ficrst £ifty cents per ton of funds received from
the tonnage fee imposed under section 455B.310 for the fiscal
year beginning July 1, 1988 and ending June 30, 1989, shall be
used for the following:
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{a) Six cen:s per ton of the amount allocated under this
subparagraph is appropriated to the waste management authority
within the department of natural resources.

(b) Fourteea cents per ton of the amount allocated under
this subparagraph is appropriated to the University of
Nocthern Iowa to develop and maintain the small business
assistance center for the safe and economic management of
solid waste and hazardous substances established at the
University of Northern Iowa.

{c) Eight thousand dollars of the amount allocated under
this subparagraph is appropriated to the Iowa department of
public health for carrying out the departmental dutiles
pursuant to section 135.11, subsections 20 and 21, and section
139.35.

(d) The remainder of the amount allocated under this
subparagraph is appropriated to the department of natural
resources for the following purposes: o

{i) The development of quidelines for groundwater
monitoring at sanitary disposal projects as defined in section
4558.301, subsection 3. ’

(i1) Abatement and cleanup of threats to the public
health, safety, and the environment resulting from a sanitary
landfill if an owner or operator of the landfill is unable to
facilitate the abatement or cleanup. However, not more than
ten percent of che total funds allocated under this
subparagraph may be used for this purpose without legislative
authorization.

(2) An addi:zional fifty cents per ton from the fees
imposed under section 4558.310 for the fiscal year beginning
July 1, 1988 and ending June 30, 1989 shall be used by the

department to develop and implement demonstration projects for

landfill alternatives to solid waste disposal including
recycling programs.
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{3) The additjonal fifty cents per ton collected from the
fee imposed under section 455B.310 for the fiscal year
beginning Julyll, 1988 and ending June 30, 1989 may be
retained by the agency making the payments to the state
provided that a separate account is established for these
funds and that they are used in accordance with the
requirements of section 455B.306.

{4) The first fifty cents per ton of funds received from
the tonnage fee imposed under section 455B.310 for the fiscal
year beginning July 1, 1989 and ending June 30, 1930, shall be
used for the following:

{a) Six cents per ton of the amount allocated under this
subparagraph is appropriated to the waste management authority
within the department of natural resources. :

(b) Fourteen cents per ton of the amount allocated under
this subparagraph is appropriated to the University of
Northern Iowa to develop and malntain the small business
assistance center for the safe and economic management of
solid waste and hazardous substances established at the
University of Northern Iowa.

(c) Eight thousand dollars of the amount allocated undec
this subparagraph is appropriated to the Iowa department of
public health for carrying out the departmental duties
pursuant to section 135.11, subsections 20 and 21, and section
139.35.

(d) The remainder of the amount allocated under this
subparagraph is appropriated to the department of natural
resources for the following purposes:

{i) The development of quidellnes for groundwater
monitoring at sanitary disposal projects as defined in section
4558.301, subsection 3.

{ii) Abatement and cleanup of threats to the public
health, safety, and the environment resulting from a sanitary
landfill if an owner or operator of the landfill is unable to
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Eacxli'ate the abatement or cleanup. However, not mare than
ten percent of the total funds allocated under this
subparagraph may be used for this purpose without legislative
authorizatlon.

(5) One dollar per ton from the fees lmposed under sectlon
4558.310 for the flscal year beginning July 1, 1989 and ending
June 30, 1990 shall be used by the department to develop and
implement demonstration projects for landfill alternatives to
solid vaste disposal including recycllng programs.

(6) The additlonal fifty cents per ton collected from the
fee imposed under section 455B.310 for the fiscal year
beginning July 1, 1989 and ending June 30, 1990 may be
retained by the agency making the payments to the state
provided that a separate account is established for these
funds and that they are used in accordance with the
requirements of sectlion 4558,306.

(7) The Eirst fifty cents per ton of !unds received from
the tonnage fee imposed for the flacal year beglnnlng July 1,
1990 and thereafter shall be used for the following:

- {a) Fourteen cents per ton of the amount allocated under
this subparagraph is appropriated to the University of
Northern Iowa to develop and maintain the small business
assistance center for the safe and economic management of
solid waste and hazardous substances established at the
Oniversity of Northern Iowa.

{b) Eight thousand dollars of the amount allocated under
this subparagraph is appropriated to the Iowa department of
public health for carrying out the departmental duties
pursuant to section 135.11, subsections 20 and 21, and section
239.35.

{c) The administration and enforcement of a groundwater
Jonitoring program and other required programs which are
related to soliq waste management.
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{d) Tﬁc development of guidelines for groundwater
monitoring at sanitary disposal projects as defined In sectlon
4558.301, subsection 3.

{e) Abatement and cleanup of threats to the public health,
safety, and the environment resulting from a sanitacy landfill
tf an owner or operator of the landfill is unable to
facilitate the abatement or cleanup. However, not more than
ten percent of the total funds allocated under this
subparagraph may be used for this purpose without legislative
authorization.

(8) One dollar per ton from the fees imposed- under section
455B.310 for the fiscal year beginning July 1, 1990 and
thereafter shall be used by the department to develop and
implement demonstration projects for landfill alternatives to
solid waste disposal including recycling programs.

(9) Each additlonal £ifty cents per ton per year of funds
received from the tonnage fee for the fiscal perliod beginning
July 1, 1990 and thereafter is allocated for the following
purposes: : ’

(a) Thicty-five cents per ton per year shall be allocated
to the department of natural resources for the following
purposes:

(1) Twenty-five cents per ton per year shall be used to
develop and implement demonstration projects for land£ill
alternatives to solld waste disposal including recycling
programs.,
~ §il) No more than ten cents of the thirty-five cents per
year may be used for the administration of a groundwater
monitoring program and other required programs which are
related to solid waste management, if the amount of funds
generated for administrative costs in this fiscal period is
less than the amount generated for the costs In the fiscal
year beginning July 1, 1988.
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(b) Fifteen cents per ton per year shall be "allocated to
local agencies for use as provided by law. )

(10) cities, counties, and private agencies subject to
fees imposed under section 455B.310 may use the funds
collected in accordance with the provisions of this section
and the conditions of this subsection. The funds used from
the account may only be used for any of the following
purposes: '

(a) Development and lmblementation of an approved
comprehensive plan. :

{b) Development of a closure or postclosure plan.

(c) Development of a plan for the control and treatment of
leachate which may include a facility plan or detailed plans
and specifications. '

(d) Preparation of a financial plan, but these funds may
not be used to actually contribute to any fund created to
satiafy financial requirements, or to contribute to the
purchase of any instrument to meet this need.

On January 1 of the year following the first year in which
the funds from the account are used, and annually thereafter,
the agency shall report to the department as to the amount of
the funds used, the exact nature of the use of the funds, and
the projects completed. The report shall include an audit
report which states that the funds were, in fact, used
entirely for purposes authorized under this subsection.

(11) If moneys appropriated to the portion of the solid
waste account to be used for the administration of groundwater
monitoring programs and other required programs that are
related to solid waste manacement remain unused at the end of
any fiscal year, the moneys remaining shall be allocated to
the portion of the account used for abatement and cleanup of
threats to the public health, safety, and the environment,
resulting from §anitary lanéfills. 1If the balance of the
moneys in the portion of the account used for abatement and
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cleanup exceeds three million dollars, the moneys in excess
shall be used to fund the development and implementation of
demonstration projects for landfill alternatives to solid
waste disposal including recycling.

The agriculture management account shall be used for the
following purposes: ,

(1) WNine thousand dollars of the account is appropriated
to the Iowa department of public health for carrying out the
departmental duties under section 135.11, subsections 20 and
21, and section 139.35.

{2) Of the remaining moneys in the account:

(a) Thirty-five percent is approprlated annually for the
Leop&ld center for sgsustainable agriculture at Iowa State
University of science and ‘technology.

(b} Two percent is appropriated annually to the department
of natural resources for the purpose of administering grants
to counties and conducting oversight of county-based prograns
relative to the testing of private water supply wells and the
proper closure of private abandoned wells. Not more than

twenty-three perceat of the moneys is appropriated annually tov

the depactment of natural resources for grants to counties for
the purpose of conducting programs of private, rural water
supply Eestlng, not more than six percent of the moneys is
appropriated annually to the state hyglenic laboratory to
assist in well testing, and not more than twelve percent of
the moneys is appropriated annually to ‘the department of
natural resources for grants to counties for the purpose of
conducting programs for properly closing abandoned, rural
water supply wells.

(c) The department shall allocate a sum not to exceed
seventy-nine thousand dollars of the moneys appropriated foc
the fiscal year beginning July 1, 1987, and ending June 30,
1988 for the preparation of a detailed report and plan for the
establishmeat on July 1, 1988 of the centei for health effects
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of envizonmental contamination. The plan for establishing the
center shall be presented to the general assembly on or before
January 15, 1988. The report shall include the assemblage of
all existlng data relating to lowa drinking water supplies,
including charactecistics of source, treatnent. presence of
contaminants, preclse location, and usage patterns to
facilitate data retrieval and use in research: and detailed
organizational plans, research objectives, and budget
projections for the antlclpated furictions of the center in
subsequent years. The department may allocate annvally a sum
not to exceed nine percent of the moneys appropriated to the
center, beginning July 1, 1988,

(d) Thirteen percent of the moneys is appropriated
annually to the department of agriculture and land stewardship
for financlal incentive programs related to agricultural
drainage wells and sinkholes, for studies and adainistrative
costs relating to sinkholes and aqticultural'drlinaqe wells
prograss, and not more than two hundred thousand dollars of
the moneys is appropriated for the demonstration projects
regarding agricultural drainage wells and sinkholes. Of the
thirteen percent allocated for financial incentive programs,
not mor@ than fifty thousand dollars is appropriated for the
fiscal year beginning July 1, 1987 and ending June 30, 1988,
ta the department of natural resources for grants to county
cansecvation boards for the development and implementation of
projects regarding alternative practices in the remediation of
noxious weed or other vegetation within highway cights-of~-way.

(e) A household hazardous waste account. The moneys
callected pursuant to section 455F.7 shall be deposited in the
Lausehold hazardous waste account. Two thousand dollars is
appropriated annually to the [owa department of public health
:5 carry out departmental duties under section 135.11,
sibseczions 20 §nd'21. and section 139.3%, elghty thousand
éallars is approprlated to the department of nazural cesources

at
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for city, county, or service orgardization project grants
relative to recycling and reclamation events, and eight
thousand dollars ls appropriated to the department of
transportation for the period of October 1, 1987 through June
30, 1989 for the purpose of conducting the used oil collection
bllot project. The remainder of the account shall be used to
fund Toxic Cleanup Days programs, education programs, and
other activities pursuant to chapter 455F, Including the
administration of the household hazardous materials permit
program by the department of revenue and finance.

(£) A storage tank management account. All fees collected

‘pursuant to section 455B.473, subsectlon 4, and section

455B.479, shall be deposited in the storage tank management
account. Funds shall be expended for the following purposes:

(1) One thousand dollars is appropriated annually to the
Iowa department of public health to carry out departmental
duties under section 135.11, subsections 20 and 21, and
section 139.35.

{2) Seventy percent of the moneys deposited in the account
annually are appropriated to the depactment of natural
resources for the administration of a state storage tank
program pursuant to chapter 4558, division IV, part 8, and for
pragrams which reduce the potential for harm to the
environment and the public health from storage tanks.

(3) For the fiscal year beginning July 1, 1987, and ending

“June 30, 1988, twenty-five thousand dollars s appropriated

from the account to the division of lnsurance for payment of
costs incurred in the establishment of the plan of operations
program regarding the Einancial responsibility of owners and
operators of underground storage tanks which store petroleum.

(4) The remaining funds in the account are appropriated
annually to the department of natural resources for the
funding of state remedial cleanup efforts.
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(g) An oil overcharge account. The oil overcharge moneys
distributed by the United States department of energy, and
approved for the energy related components of the groundwater
protection strategy available through the energy conservation
trust fund created in section 93.11, shall be deposited in the
oil ovetchaige account as appropriated by the geheral
assembly. .The oil overcharge account shall be used for the
following purposes:

(1) The following amounts are appropriated to the
department of natural resources to implement its
respongibilities pursuant to section 455E.8:

(a) For the fiscal year beginning July 1, 1987 and ending
June 30, 1988, eight hundred sixty thousand dollars is
appropriated.

{b) For the fiscal year beginning July 1, 1988 and ending

June 30, 1989, six hundred fifty thousand dollars is
appropriated.

(c) Por the fiscal year beginning July 1, 1989 and ending
June 30, 1990, six hundred thousand dollars is appropriated.

{d) For the fiscal year beginaing July 1, 1990 and ending
June 30, 1991, five hundred thousand dollars is appropriated.

(e) For the fiscal year beginning July 1, 1991 and ending
June 30, 1992, five hundred thousand dollars is apprdp:!ated.

{2) For the fiscal year beginning July 1, 1987 and ending
June 30, 1988, five hundred sixty thousand dollars is
appropriated to the department of natural resources for
assessing rural, private water supply quality.

(3) For the Ciscal period beginning July 1, 1987 and
ending June 30, 1989, one hundred thousand dollars is
appropriated annually to the department of natural resources
for the administration of a §roundwater monitoring program at
sanitary landfills. ’

{4) .The fol}owing amounts are appropriated to the Iowa
scate watar resources research institute to provide
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competitive grants to colleges, universities, and private
institutions within the state for the development of research
and education programs regarding alternative disposal methods
and groundwater protection:

{a) Por the fiscal year beginning July 1, 1987 and ending
June 30, 1988, one hundred twenty thousand dollars is
appropriated. '

(b) For the fiscal year beginning July 1, 1988 and ending
June 30, 1989, one hundred thousand dollars is appropriated.

{c) For the fiscal year beginning July 1, 1989 and ending
June 30, 1990, one hundred thousand dollars is appropriated.

{5) The following amounts are appropriated to the
department of natural resources to develop and implement
demonstration projects for landfill alternatives to solid
waste disposal, including recycling programs:

{(a) For the fiscal year beginning July 1, 1987 and ending
June 30, 1988, seven hundred sixty thousand dollars is
appropriated.

{b) For the fiscal year beginning July 1, 1988 and ending..

June 30, 1989, eight hundred £ifty thousand dollars is
appropriated.

(6) For the fiscal period beginning July 1, 1987 and
ending June 30, 1988, eight hundred thousand dollars is
appropriated to the Leopold center for sustainable
agriculture.

(7) Seven million five hundred thousand dollars is
appropriated to the agriculture energy management fund created
under chapter 467E for the fiscal period beginning July 1,
1987 and ending June 30, 1992, to develop nonregulatory
programs to implement integrated farm management of farm
chemicals for environmental protection, energy conservation,
and farm profitability; interactive public and farmer
education; and appiled studies on best management practices
and best appropriate technology for chemical use efficiency
and reduction,
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(8) The following amounts are appropriated to the
department of natural ctesources to continue the Big Spring
demonstcation project in Clayton couaty.

{a) For the fiscal peciod beginning July 1, 1987 and

" ending June 30, 1990, seven hundred thousand dollars is
appropriated annually.

{(b) For the fiscal period beginning July 1, 1990 and
ending June 30, 1992, five hundred thousand dollars is
appropriated annually. -

(9) For the fiscal period beginning July 1, 1987 and
ending June 30, 1990, one hundred thousand dollars is
appropriated annually to the department of agriculture and
land stewardship to implement a targeted education program on
best management practlces and technologies for the mitigation
of groundwater contamination from or closure of agricultural
drainage wells, abandoned wells, and sinkholes. A

Sec. 112. Section 455B.172, subsection 2, Code 1987, is
amended by striking the subsection and inserting in lieu
thereof the following:

2. The department shall carry out the responsibilities of
the state related to private water supplies and private sewage
disposal systems for the protection of the environment and the
public health and safety of the citizens .of the state,

Sec. 113. Section 455B.172, Code 1987, is amended by
adding the following new subsections after subsection 2 and
trenumbering the subsequent subsections:

NEW SUBSECTION. 3. Each county board of health shall
adopt standards for private water supplies and private sewage
disposal facilities. These standards shall be at least as
stringent but consistent with the standards adopted by the
commission. If a county board of health has not adopted
standards for private water supplies and private sewage
disposal facilities, the standards adopted by the commission
shall be applied and enforced within the county by the county
board of health.
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NEW SUBSECTION. 4. Each county board of health shall
regulate the private water supply and private sewage disposal
facilities located within the county board's jurisdictlon, in-

_ cluding the enforcement of standards adopted pursuant to this

section.

NEW SUBSECTION. 5. The department shall maintain juris-
diction over and regulate the direct discharge to a water of
the state. The department shall retain concurrent authority
to enforce state standards. for private water supply and
private sewage dlsposal tacilities within a county, and

' exercise departmental authority Lf the county board of health

fails to fulfill board responaibilities pursuant to this
section.

The commission shall make grants to couaties for the
purpose of conducting programs for the testing of private,
rural water supply wells and for the proper closing of
abandoned, rural, private water supply wells within the
jurisdictlion of the county. Grants shall be funded through
allocation of the agriculture management account of the
groundwater protectlon fund. Grants awarded, continued, or
renewed shall be subject to the following conditions:

a. An application for a grant shall be in a form and shall
contain information as prescribed by rule of the commission.

b. Nothing in this section shall be construed to prohibit
the department from making grants to one or more counties to
carry out the purpose of the grant on a jolint, multicounty
basis.

c. A grant shall be awarded on an annual basis to cover a
fiscal year from July 1 to June 30 of the following calendar
year. )

d. The continuation ot renewal of a grant shall be con-
tingent upon the county's acceﬁtable performance in carrying
out its responsibilities, as determined by the director. The
director, subject to approval by the commission, may deny the
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awarding of a grant or withdraw a grant awarded if, by
determination of the director, the county has not carried out
the responsibilities for which the grant was awarded, or
cannot reasonably be expected to carry out the
responsibilities for which the grant would be awarded.

Sec. 114.  Sectlion 455B.173, Code 1987, is amended by
adding the following new subsection: '

NEW SUBSECTION. 10. -Adopt, modify, or repeal rules re-
lating to the awarding of grants to counties for the purpose
of carrying out responsibilities pursuant to section 455B.172
relative to private water supplies and private sewage disposal
facilities.

Sec. 115. Section 455B,311, unnumbered paragraph 1, Code
1987, is amended to read as follows:

The director, with the approval of the commission, may make .

grants to cities, counties, or central planning agencles
representing cities and counties or combinations of citles,
counties, or central planning agencies from funds reserved
under and for the purposes speclified in section 45583097
subsection-4 455E.11, subsection 2, paragraph “a“, subject to
all of the following conditions:

Sec. 116. Section 455B.309, Code 1987, is repealed.

PART TWO -~ PESTICIDES AND FERTILIZER

Sec. 201. Section 89B.4, subsection 1, Code 1987, is
amended to read as follows:

1. Except for section 89B.9, this‘chapter does not apply
to a person engaged in farming as defined in this section; or
a pesticide, as defined in section 206.2, subsection 1, used,
stored, or available for sale by a commercial-appiicator-as

defined-in-section-206-27-subsection-t27-a~certifted
appticator-as-defined-in-section~-286:27-9ubsection-135-a
certified private applicator as defined in section 206.2,
subseccion layi_n-certifiéd-commereiai-app*&eator-as-defined
in-seczion-206:27-subsection-19;-a-pesticide-deater-es-defined
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éin-section-206-27-subsection-247 or to activities which are
covered under the federal Insecticide, ‘Fungicide, and
Rodenticide Act, 7 U.S.C. § 115 et seq.;-providedy-howevery
that However, such persons shall comply with the requirements
of the regulations for the federal Insecticide, Fungicide, and
Rodenticide Act, 40 C.F.R. § 170, and the requirements of and
rules adopted under chapter 206 where applicable to such the
persons. As used in this sectlon, "farming” means the
cultivation of land for the production of agricultural crops,
the raising of poultry, the production of eggs, the production
of milk, the production of fruit or other horticultural crops,
grazing or the production of llvestock, spraying, or
harvesting. The department of agriculture and land
stewardship shall cooperate with the division in an-
investigation of an agricultural employee's complaint filed
pursuant to section 898.9. ’

Sec. 202. Section 135.11, Code 1987, is amended by adding
the following new subsections: .

NEW SUBSECTION. 20, Establish, publish, and enforce rules

requiring prompt reporting of methemoglobinemia, pesticide
poisoning, and the reportable poisonings and illnesses
established pursuanf to section 1139.35.

NEW SUBSECTION. 21. Collect and maintain reports of
pesticide polsonings and other poisonings, illnesses, or
injuries caused by selected chemical or physical agents,
including methemoglobinemia and pesticide and fertilizer
hypersensitivity; and compile and publish, annually, a
statewide and county-by-county profile based on the reports.

Sec. 203. NEW SECTION. 139:35 REPORTABLE POISONINGS AND
ILLNESSES.

1. If the results of an examination by a public, private,

or hospital clinical laboratory of a specimen from a person in‘

Iowa yield evidence of or are reactive for a reportable
poisoning or a reportable illness from a toxic agent,
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including methemoglobinemia, the results shall be reported to
the Iowa depactment of public health on forms prescribed by
the department. If the laboratory is located in Iowa, the
person in charge of the laboratory shall report,éhé results.
1€ the laboratory is not in lowa, the health care provider
submitting the specimen shall report the results.

2. The physician or other health practitioner attendihg a
person infected with a reportable poisoning or a reportable
illness from a toxic agent, lncludlnb methemoglobinenia, shall
immediately report the case to the lowa department of public
health. The lova departaent. of public health shall publish
and distribute instructions concerning the method of
reporting. Reports shall be made in accordance with rules
adopted by the Iowa department of public health.

3. A person in charge of a poison control or poison
information center shall report cases of reportable poisoning,
including methemoglobinemia, about which they recelve
1nquif1es to the Iowa department of public health.

4. The lowa department of public health shall adopt rules
designating reportable poisonings, including
methemoglobinemia, and illnesses which must be reported under
this section.

S. The Iowa department of public health shall establish
and maintain a central registry to collect and store data
~reported pursuant to this section.

Sec. 204. Section 177.2, subsection 1, Code 1987, is
amended to read as follows:

1. To encourage the use of good agricultural practices in
crop production, including best management practices for
applying fertilizer and pesticide, and to conserve, maintain,
and improve soil productivity.

Sec. 205. Section 200.4, Code 1987, i3 amended to read as
follows: )

200.4 LICENSES.
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1. Any persoa who manufactures;‘nlxes. blends, or mixes ta
customers order, offers for sale, sells, or distributes any
fertillzer or soil conditioner offered-for-saiey-selds-or
disteibuted in Iowa must ficst obtain a license from the
secretary of agriculture and shall pay a ten-dollar license
fee for each piant-or place of manufacturey or distribution
from which fertilizer or soil conditioner products are sold or
distributed in Iowa. Such license fee shall be pald annually
on July 1 of each year and-the-manufacturery-biender-or-mixer
shaii-at-the-sane-timey-1ist-the-name-and-address-of-each-such
piant-or-p!aee—o!-uanu!aetutey-Erou-vhiéh-suie—or-d!stribution

ta-made.
Phis-subsection-shali-not-appity-to-s-manufacturecr-who
manufactures-"spectatey-fertitizer®~oniyy-as-defined-in
section-200v3r-subsection-Sy-in-packages-of-twenty-five-pounds
or-lessy
2. Said licensee shall at all times produce an intimate
and uniform mixture of fertilizers or soil conditioners. When

. two or more Fertilizer materials are delivered in the same

load, they shall be thoroughly and uniformly mixed unless they
are in separate compartments.

Sec. 206. Section 200.8, Code 1987, is amended to read as
follows:

200.8 INSPECTION FEES. .
1. There shall be paid by the licensee to the secretary

for all commercial fertilizers and soil conditioners sold, or
distributed in this state, an inspection fee to be fixed
annually by the secretary of agriculture at not more than
twenty cents per ton:--Except-sales. Sales Zor manufacturing
purposes only are hereby exempted from fees but must still be
reported showing manufacturer who purchased same. Payment of
said inspection fee by any licensee shall exempt all other
persons, firms or cocporations from the payment thereof.
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On individual packages of specialty tertlliz;r containing
twenty-five pounds or less, there shall be paid by the
manufacturer in lieu of the annuai-iicense-fee-and-the
semiannual inspection fee as set forth in this chapter, an
annual registration and inspection fee of twenty~five one
hundred dollars for each brand and grade sold or distributed

- in the state. In the event that any persen manufacturer sells
specialty fertilizer in packages of twenty-five pounds or less
and also in packages of more than twenty-five pounds, this
annual registration and inspection fee shall apply only to
that portion sold in packages of twenty-five pounds or less,
and that portion sold in packages of more than twenty-five
pounds shall be subject to the same inspection fee as fixed by
the secretary of agriculture as provided in this chapter.

Any person other than a manufacturer who offers for sale,
sells, or distributes specialty fertilizer in packages of
twenty-five pounds or less or applies apecialty fertilizer for
compensation shall be required to pay an annual inspection fee
of fifty dollars in lieu of the éemlannual inspection fee as
set forth in this chapter.

2. Every licensee and any person reqﬁlred to pay an annual
registration and inspection fee under this chapter in this
state shall:

a. File not later than the last day of January and July of
each year, on forms furnished by secretary, a semiannual
statement setting forth the number of net tons of commercial
fertilizer or soil conditioners distributed in this state by
grade for each county during the preceding six months' period;
and upon Eiling such statement shall pay the inspection fee at
the rate stated in subsection 1 of this section. However, in
lieu of the semiannual statement by grade for each county, as
hereinabove provided for, the registrant, on individual
packages of com@erciai specialty fertilizer containing twenty-
five pounds or less, shall Eile not later than the last day of
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- July of each year, on forms furnished by the'secretary, an

annual statement setting forth the numbec of net tans of
commereiat specialty fertilizer distributed in this state by
grade during the preceding twelve-month periodr-bat-ne
énspection-fee-shati-be-due-thereon.

b. 1If the tonnage report is not filed or the payment of
inspection fees, or both, is not made within ten days after
the last day'of January and July of each year as required in
paragraph "a" of this subsection, a penalty amounting to ten
percent of the amount due, if any, shall be assessed against
the licensee. In any case, the penalty shall be no less than
fifty dollars. The amount of fees due, if any, and penalty
shall constitute a debt and become the basis of a judgment
against the licensee. '

3. If there is an unencumbered balance of funds in the
fertilizer fund on June 30 of any fiscal year equal to or
exceeding three hundred fifty thousand dollars, the secretary
of agriculture shall reduce the per ton fee provided for in
subsection 1 and the annual license fee established pursuant
to section 201.3 for the next fiscal year in such amount as
will result in an ending estimated balance for the June 30 of
the next fiscal year of three hundred fifty thousand dollars.

Sec. 207. Section 200.8, Code 1987, is amended by adding

the following new subsection:

NEW SUBSECTION. 4. In addition to the fees imposed under
subsection 1, a groundwater protectionlfee shall be imposed
updn nitrogen-based fertilizer. The fee shall be based upon
the percentage of actual nitrogen contained in the product.

An eighty-two percenE nitrogen solution shall be taxed at a
rate of seventy-five cents per ton. Other nitrogen-based
product formulations shall be taxed on the percentage of
actual nitrogen contained in the formulations with the eighty-
two percent nitrogen solution serving as the base. The fee
shall be paid by each licensee registering to sell fertilizer
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to the secretary of agriculture. The fees collected shall be
deposited in the agriculture management account of the
groundvater protection fund. The secretary of agriculture
shall adopt rules for the payment, Eillng, and collection of
groundwater protection fees from licensees in conjunction with
the collection of registration and inspectlion fees. The
secretary shall, by rule allow an exenmption to the payment of
this fee for fertilizers which contain trace amounts of
nitrogen. -t

Sec. 208. Section 200.9, Code 1987, is amended to read as
followss .

200.9 FERTILIZER FUND.

Fees collected for licenses and inspection fees under
sections 200.4 and 200.8, with the exception of those fees
collected for deposit in the agriculture management account of
the groundwater protection fund, shall be deposited in the
treasury to the credit of the fertilizer fund to be used only
by the department for the purpose of lnspectlon. sampling,
analysis, preparation, and publishing of reports and other
expenses necessary for administration of this chapter. The
secretary may assign moneys to the Iowa agricultural
experiment station for research, vork projects, and
investigations as may-be needed for the specific purpose of
" improving the regulatory functions for enforcement of this
chapter.

Sec. 209. " Sectlon 206.2, subsection 12, Code 1987, is
amended to read as follows:

12. The-term-%commarciat "Commercial applicator” shaii
mean means any person, of corporatzion, or employee of a person

or _corporation who enters into a contract or an agreement for
the sake of monetary payment and agrees to perform a service
by applying any pesticide or servicing any device but shall
not include a farmer trading work with another, a person
employed by a farmer not solely as a pesticide appiicator who

an
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applies pesticide as an incidental part of the person's

qeneral duties, or a person who appllies pesticide as an
incidental part of a custom farming operation.

Sec. 210. Sectlon 206.2, subsectlon 17, Code 1987, 1s
amended to read as follows:

17. “Certifled applicator™ means any individual who is
certiflied under this chapter as authorized to use or-supervise
the-use-of any pesticide which-ta-ctasstfied-for-restricted

use,
Sec. 211. Section 206.2, subsection 18, Code 1987, 1is

amended to read as follows:

18. "Certified private applicator” means a certifled
applicator who uses or-supervises-the-use-of any pesticlde
which is classified for restricted use for-purposes-of
preduetng-nny—aqrieaitura!-comnodihy on property owned or
rented by the applicator or the applicator's employer or, it

» applied without compensation other than trading of personal

services between producers of agricultural commodities, on the
property of another person.

Sec. 212. Sectlon 206.2, subsection 19, Code 1987, is
amended to read as follows:

19. “Certified commercial applicator” means a pesticlde
applicator or individual who applles or uses a restricted-use
pesticide or device for-the-purpose-of-producing-any
agricultural-commodity-or on any property of another for
compensation.

Sec. 213. Section 206.2, subsection 24, Code 1987, is
amended to read as follows:

24. The term "pesticide dealer” means any person who
distributes any restricted use pesticides whichy-by
reguiationr—are-rese:icted-ca-app%ication—oniy—by-ceteified
apptieators; pesticide for use by commercial oc public
pesticide applicators; or qeneral use pesticides labeled for
agricultural or lauh and garden use with the axception of
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dealers whose gross annual pesticide sales are less than ten
thousand dollars for each business location owned or operated

by the dealer.

Sec. 214. Section 206.5, Code 1987, is amended to read as

follows:
206.5 CERTIFICATION REQUIREMENTS.
No-person-shai} A commercial or public applicator shall not

apply any pesticide and a person shall not apply any
restricted use pesticide without first complying with the

certification requicrements of this chapter and such other
restrictions as determined by the secretary or-being-under-the
éireee-snpervision-oi—a—certiiied-appiicator.

The secretary shall adopt, by rule, requirements for the
examination, re-examination and certification of applicants
and-set-a-fee-of-not-more-than-ten-doiiara-for-the
certification-program-of-commerciai-appitcators-and-not-more
than-five-dotiars-for-the-certification-program-of-private
appiicators. .

Phe-secretary-may-adopt-rutes-for-the-training-of
appticators-in-co-operation-with-the-co-operative-extenaion
sezvice-at-fowa-State-Hniversity-of-science-and-technotogys

Phe-secretary-shati-not-require-appitcants-for
cestification-as-private-appiicators-to-take-and-pass-a
weitten-testy-if-the-appiicant-instead-shows-proof-that-the
appiicant-has-attended-an-informationai-course-of-instruction
approved-by-the-secretary--The-secretary-shaii-provide-for
temporary-certification-for-emergency-purchases-cf-restricted
u:e-products-by-requéring-the—purehaser-to—sign-an-afiidaviéy
az-the-peint-ef-purchasey-that-the-purchaser-has-read-and
understands-the-information-on-the-tabei-of-the-restricted-use
product-being-purchaseds

Commercial and public applicators shall choose between one-
year certification for which the applicator shall pay a
ssenty-five dollar fee or three-year certification for which
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the applicator shall pay a seventy-five dollar fee. Public
applicators who are employed by a state agency shail be exemot
from the twenty-five and seventy-five dollar certification
fees and instead be subject to a five-dollar annual
certification fee or a fifteen dollar fee for a three-year
certification. The commercial or public applicator shall be
tested prior to certification annually, if the applicator
chooses a one-year certification or_each three years {f the
applicator chooses three-year certification. A private
applicator shall be tested prior to initial certification.

The test shall include, but is not limited to, the area of
safe handling of aqricultural chemicals and the effects of
these chemicals on_groundwater. A person employed by a farmer
not solely as a pesticide applicator who applies restricted
use pesticides as an incidental part of the person's general
duties or a person who gppllesitesttlcted use pesticides as an
incidental part of a custom farming operation is required to
meet the certification requirements of a private applicator.

The secretary may adopt rules to provide for license and
certification adju;tggnts. including fees, which may be
necegsary to provide tot‘an equitable transition for licenses
and certifications issued prior to January 1, 1989. The rules
shall also include a provision for renewal of certification
through the administering of an approved exam, and a provision
for a thirty-day renewal grace period.

Sec. 215. Section 206.6, subsection 3, Code 1987, is
amended to read as follows: ’

3. EXAMINATION FOR COMMERCIAL APPLICATOR LICENSE. The
secretary of agriculture shall not issue a commercial
applicator license until the individual engaged in or managing
the pesticide application business and employed by the
business to apply pesticides is quatified certified by passing
an examination to demonstrate to the secretary the
individual’'s knowledge of how to apply pesticides under the
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classifications the individual has applied for, and the
individ:al's kncwledge of the nature and effect of pesticides
the ind‘vidual say apply under such classifications. The
applicazt successfully completing this-examination the
~certification requirement shall be a licensed commercial
applicator. '

Sec., 216. Sectlon 206.6, subsection 4, Code 1987, is
amended to read as follows: ’

4. RENEWAL OF APPLICANT'S LICENSE. The secretary of
agricultuce shall renew any applicant's license under the
classifications for which such applicant is licensed, provided
that a-pregra-—oﬁ-traintng:ef all of the applicant's personnel
- who apply pesticides has-been-estabiished-and-maintained-by
the-ticensee are certified commercial applicators. Sueh-a
program-aay-inciunde-attending-training-sesstons-such-as-co-
operative-extension-short-courses-or-industry-trade
. association-training-seminarsr

Sec. 217. Section 206.6, subsection 6,.paragraph b, Code
1987, is amended to read as follows:

_b. Public applicators for agencies listed in this
subsection shall be subject to examinations certification
. requirezents as provided for in this sectiony-howevery-the
seereta:y-aha&i-issue-a-!inited-!icenaetyithaue-a—tee;to-such
pubtie-eppiicater-vho-has-quatified-for-such-iiecense. The
public applicator license shall be valid only when such
applicator is acting as an applicator applying or-supervising
she-appiication-of pesticides used by such entities.
Governmeant research personnel shall be exempt from this
licensirg requirement when applying pesticides only to
experimental plots. ZIndividuais Public agencies or municipal
corporations licensed pursuant to this section shall be
~icensec¢ public applicators.

Sec. 218. Section 206.7, subsection 1, Code 1987, is
anended z0 read as follows:
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1. REQUIREMENT FOR CERTIFICATION. HNo A commercial oc
public applicator shall not apply any restricted-use pesticide
without first complying with the certification standacrds er
betng-under-the-direct-supervision-of-a-certified-appiicator.

Sec. 219. Section 206.8, subsections 2 and 3, Code 1987,
are amended to read as follows:

2 Apptication-for-a-ticense-shaii-be-accompanied-by-a
twenty-five-dotiar A pesticide dealer shall pay a minimum
annual license fee of twenty-five dollars or an annual license
fee for-the-primary-business-lecation-and-an-additionai-five
doi!nr—nnnuni-iicense-fce—Eor-eaeh-othe;-!ocatien-er—eutiee
within-the-statey-and-shaii-be-on-a-form-preseribed-by-the
secretary-and-shati-inciude-the-fuil-name-of-the-peraon
épp!y!ng-Eor-such—iicense based on one-tenth of one percent of
the gross retall sales of all pesticides sold by the pesticide
dealer in the previous year. The annual license fee shall be
paid to the department of agriculture and land stewardship,
beginning July 1, 1988, and July 1 of each year thereafter. A
licensee shall pay a fee of twenty-five dollars for the period-
July 1, 1987 through June 30, 1988,

The initial twenty-five dollars of each annual license fee
shall be retained by the department for administration of the
program, and the remaining moneys collected shall be deposited
in the agriculture management account of the groundwater

protection fund.

1. Provisions of this section shall net apply to a
pesticide applicator who sells pesticides as an integral part
of the applicator's pesticide application setrvice, or any
federal, state, county, or municipal agency which provides
pesticides only for its own programs.

Sec. 220. Section 206.8, Code 1987, is amended by adding
the following new subsection:

NEW SUBSECTION. 4. Application for a license required for
manufacturers and distributors who are not engaged in the
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retall sale of pesticides shall be aéconpanied by a twenty-
five dollar fee for each business location within the state
required to be licensed, and shall be on a form prescribed by
the secretary.

Sec. 221. Section 206.9, Code 1987, is amended to read as
follows:

206.9 CO-OPERATIVE AGREEMENTS.

The secretary may co-operate, recelve grants-in-aid and
enter into agreements with any agency of the federal
government, of this state or its subdivisions, or with any
agency of another state, or trade associations to obtain

assistance in the implementation of this chapter and to do ali

of the following:

1. Secure uniformity of regulationss.

2. Co-operate in the enforcement of the federal pesticide
control laws through the use of state or federal personnel and
facilities and to implement co-operative enforcement

programsy.

ar—-Beveiep-and-administer-staee-prograns-foe-tra&ntng-and
certification-of-certified-appticators-consistent-with-federat
standardss

4:--Contract-for-training-with-other-agencies-inciuding
federal-agencies-for-the-purpose-of-training-certified
appticatorss .

5 3. Contract for monitoring pesticides for the national
plans.

. 6 4. Prepare and submit state plans to meet federal

certification standardss-andy,

# 5. Regulate certified appllcators.

6. Develop, in conjunction with the lowa cooperative
extension service in agriculture and home economics, courses
available to the public regarding pesticide best management

practices.

House File 631, p. 34

Sec. 222. Section 206.12, subsection 3, Code 1987, is
amended to read as follows: :

3. The registrant, before selling or offering for sale any
pesticide in this state, shall register each brand and grade
of such pesticide with the secretary upon forms furnished by
the secretary, andry-for- the-purpose-eE-delraying—expenaea
connected-with-the-enforcement-of-this-chaptery the secretary
shall set the registration fee annually at no-more-than-twenty
one-fifth of one percent of gross sales within this state with
a minimum fee of two hundred fifty dollars and a maximum fee
of three thousand dollars for each and every brand and grade
to be offered for sale in this state. The secretary shall
adopt by rule exemptions to the minimum fee. ¥he-fees Pifty

~dollars of each fee collected shall be deposited in the

treasury to the credit of the pesticide fund to be used only
for the purpose of enforcing the provisions of this chapter

and the remainder of each fee collected shall be placed in the’

agriculture management account of the groundwater protection
Sec. 223. Section 206.12, Code 1987, is amended by adding
the following new subsection:

NEW SUBSECTION. 7. Each licensee under section 206.6 or
206.8 shall file an annual report with the secretary of
agriculture listing the amount and type of all pesticides
sold, offered for sale, or distributed at retail for use in
this state, or applied in this state during each month of the
previous year. This report shall be filed at the time of
payment for licensure or annyally on or before July 1. The
secretary, by rule, may.specify the form of the report and

‘require additional information deemed necessary to determine

pesticide use within the state. The information required
shall include the brand names and amounts of pesticides sold,
offered for sale, or distributed at ‘retail for use in this
state for each business location owned or operated by the
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retailer, but the information collected, it made public, shall
be repccted in a manner which does not identify a specific
brand rame in the report. a

Sec. 224. Sectlion 206.19, Code 1987, is amended by adding
the following new subsections: ' .

'NEW SUBSECTION. 3. Determine in cooperation with
municipalities, the proper notice to be given by a commercial
or public applicator to occupants of adjolning properties in
urban areasbprlor to or after the exterior application of
pesticides, establish a schedule to determine the periods of
application least harmful to living beings, and adopt rules to

" implement these provisions. Municipalities shall cooperate
with the department by reporting infractions and in
implementing this subsection.

NEW SUBSECTION. 3A. Adopt rules providing guidelines for
public bodies to notify adjacent property occupants regarding
the application of herblcides to noxious weeds or other '
unde3dirable vegetation within highway rights-of-way.

. NEW SUBSECTION. 4. Establish civil penalties for
violations by commercial applicators.

Sec. 225. Section 206.21, Code 1987, is amended by adding
the following new subsection:

NEW SUBSECTION. 3. The secretary of-agriculture, in
cooperation with the advisory committee created pursuant to
section 206.23, shall designate areas with a history of

concerns regarding neatby pesticide applications as pesticide
management areas. The secretacy shall adopt rules for
designating‘pesticldé management areas.

Sec. 226, NEW SECTION. 206.24 AGRICULTURAL INITIATIVE.

A program of education and demonstration in the area of the
agricultural use of fercilizers and pesticides shall be
initiated by the secrezary of agriculture on July 1, 1987.

The geccetary spall coordinate the activities of the state
cegarding this program.
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Education and demonstration programs shall promote the
widespread adoption of management practices which protect
groundvater. The programs may include but are not limited to
programs targeted toward the individual farm owner or
operator, high school and college students, and groundwater
users, in the areas of best management practices, current
tesearch findings, and health impacts. Emphasis shall be
given to programs which enable these persons to demonstrate
best management practices to their peers.

Sec. 227. NEW SECTION. 206.25 PESTICIDE CONTAINERS
DISPOSAL.

The department of agriculture and land stewardship, in
cooperation with the environmental protection divislion of the
departaent of natural resources, shall develop a program for

"handling used pesticide containers which reflects the state

solid waste management pollcy hiecrarchy, and shall present the
program developed to the general assembly by February 1, 1988.

Sec. 228. NEW SECTION. 263.14 CENTER FOR HEALTH EFFECTS
OF ENVIRONMENTAL CONTAMINATION.

1. The state board of regents shall establish and maintain
at Iowa City as an integral part of the State University of
Iowva the center for health effects of environmental
contamination, having as its object the determination of the
levels of eavironmental contamination which can be
specifically associated with human health effects.

2. a. The center shall be a cooperative effort of
representatives of the followlng ocrganizations:

(1) The State University-of Iowa department of
preventative medicine and environmental health.

{2) The State University of Iowa department of pediatrics
of the college of medicine.

{3) The state hygienic laboratory.

{4) The institute of agricultural medicine.

{S) The Iowa cancer center.



House File 631, p. 37

(6) The department of civil and environmental engineering.

(7) Appropriate clinical and basic science departments.

(8) The college of law.

(9) The college of liberal arts and sciences.

(10) The Iowa department of public health.

({11) The department of natural resources.

(12) The department of agriculture and land stewardshlp.

b. The active participation of the national cancer
institute, the agency for toxic substances and disease
registries, the national center for disease control, the
Dnited States environmental protection agency. and the United
States geological survey, shall also be sought and encouraged.

3. The center may:

a. Assemble all pertinent laboratory data on the presence
and concentration of contaminants in soil, air, water, and
food, and develop a data retrieval system to allow the
findings to be easily accessed by exposed populations;

b.. Make use of data from the existing cancer and birth
defect statewide recording systems and develop similar
recording systems for specific organ diseases which are
suséected to be caused by exposure to environmental toxins.

c. Develop registries of persons known to be exposed to
environmental hazards so that the health status of these
persons may be examined over time.

d. Develop highly sensitive biomedical assays which may be
used in exposed persons to determine early evidence of adverse
health effects. .

e. Perform epidemiologic studies to relate occurrence of a
disease to coataminant exposure and to ensure that other
factors known to cause the disease in question can be ruled
sut. )
f. Foster relationships and ensure the exchange of
information with other teaching institutions or laboratories
ia the state which are concerned with the many forms of
zavironmenzal cQnrzamination. .
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g. Implement programs of p:otessipnal education and
training of medical students, physicians, nurses, scientists,
and technicians in the causes and prevention of
environmentally induced disease. '

h. Implement public education programs to !ntorm persons
of research results and the significance of the studies.

i. Respond as requested to any branch of government for
consultation in the drafting of laws and regulations to reduce
contamination of the environment.

4. An advisoty committee consisting of one representative
of each of the organizations enumerated in subsection 2,
paragraph “a", a representative of the Iowa department of

public health, and a representative of the department of

natural resources is established. The advisory committee

shall:
a. Employ, as a state employee, a full-time director to

operate the center. The director shall coordinate the ef!orts'

of the heads of each of the major divisions of laboratory

analysis, epidemiology and biostatistics, biomedical assays,
and exposure modeling and shall also coordinate the efforts of
professional and support staff in the operation of the center.

b. Submit an annual report of the activities of the center
to the legislative council of the general assembly by January
15 of each year.

S. The center shall maintain the confidentiality of any
information .obtained from existing registries and from
participants in research brogtams. Specific research projects
involving human subjects shall be approved by the State
University of Iowa institutional review board.

6. The center may solicit, accept, and administer moneys
appropriated to the center by a public or private agency.

Sec. 229. NEW SECTION. 266.37 SOIL TEST INTERPRETATION.

The Iowa cooperative extension service in agriculture and
home economics shall ‘develop and publish material on the
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interpretation of the results of soil tests.. The material
shall also featu:ze the danger to groundwater quality from the
overuse of fertilizeszs and pesticides. The material shall be
available from the service at cost and any person providing
soil tests for agricultural or horticultural purposes shall
provide the material to the customer with the soil test

results.
Sec. 230. NEW SECTION. 266.38 LEOPOLD CENTER FOR

SUSTAINABLE AGRICULTURE. .

1. For the purposes of this sectlon, "sustainable
agriculture” means the appropriate use of crop and livestock
systeas and agricultural inputs supporting those activities
which maintain econcmic and social viability while p:eservlng
the high productivity and quality of Iowa's land,

2. The Leopold center for sustalnable agriculture is
established in the Iowa agricultural and home econonics
experiment station at Iowa State University of science and
technology. The center shall conduct and sponsor regsearch to
jdentify and reduce negative environmental and soclo-economic
impacts of agricultural practices. The center also shall
research and assist in developing emerging alternative
practices that are consistent with a sustainable agriculture,
The center shall develop in association with the Iowa
cooperative extersion service in agriculiute and home
economics an educatlonal framework to inform the agricultural
community and the general public of its findings.

3. An advisory board is established consisting of the
following members:

a. Three persons from lowa State University of sclence and
technology, appointed by its president. ’

b.” Two persors from the State Univeraity of Iowa,
appointed by its president.

c, Two pe:sons,(ron the University of Northern Iowa,
appointed by lt; oresident.

"
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d. Two representatives ofkprtvate colleges and
universitlies within the state, to be nominated by the Iowa
association of independent colleges and universitlies, and
appointed by the Iowva coordinating council for post-high

school education.
e. One representative of the department of agriculture and

" land stewardship, appointed by the secretary of agriculture,

£. One representative of the department of natural
resources, appointed by the director.

g. One man and one woman, actively\engaged in agricultural
production, appointed by the state soil conservation
committee.

The terms of the members shall begin and end as providead in
sectlon 69.19 and any vacancy shall be filled by the original
appointing authority. The terms shall be for four years and
shall be staggered as determined by the president of Iowa
State University of sclience and technology.

4. The Iowa agricultural and home economics experiment
station shall employ a director for the center, who shall be
appointed by the president of Iowa State University of science
and technology. The director of the centec shall employ the
necessacy research and support staff. The director and staff
shall be employees of Iowa State University of science and
technology. No more than five hundred thousand dollars of the
funds received from the agriculture manageaent account

- annually shall be expended by the center for the salaries and

benefits of the employees of the center, including the salacy

.and benefits of the director.- The remainder of the funds

ceceived from the agriculture management account shall be used
to sponsor tesearch grants and projects on a competitive basis
from Iowa colleges and universities and private nonprofit
agencies and foundations. The center may also sollicit
additional grants and funding from public and private
nonprofit agencies and foundatlons.

The director shall prepare an annual report.
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§. The board shall provide the president of Iowa State
University of science and technology with a list of three
candidates from which the director shall be selected. The
board shall provide an additional list of three candidates if
requested by the president. The board shall advise the
director in the development of a budget, on the policles and

" procedures of the center, in the funding of research grant
proposals, and regarding program planning and review.

Sec. 231. NEW SECTION. 317.26 ALTERNATIVE REMEDIATIQN
PRACTICES.

The director of the department of natural resources, in
cooperation with the secretary of agriculture and county
conservation boards or the board of supervisors, shall develop
and implement projects which utilize alternative practices ia
the remediation of noxious weeds and other vegetation within
highway rights-of-way.

Sec. 232. Section 467E.1, subsection 2, Code 1987, is
amended.to read as follows:

2. An agricultural energy management advlséry council is
established which shall consist of the secretary of
aqucﬁlture and the chief administrator of each of the
Eollowing organizations or the administrator's designee:

a. The energy and geological resources division of the
department of natural resources. '

b. The environmental protection division of the department
of natural resources.

] c. Iowa state university of science and technology college
of agriculture.

d. Iowa state university of science and technology college
of engineering.

e. Iowa state water resource research institute.

£. State university of Iowa department of preventative
medicine and environmental health.
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g. Division of soil conservation of the department of
agriculture and land stewardship. )

h. lIowa cooperative extension. service in agriculture and
home economics. '

i. The university of northern Iowa.

j. The state hygienic laboratory.

The secretary of agriculture shall coordinate the
appointment process for compliance with section 69.16A.

The secretary of agriculture shall be the chairperson of
the council. The presiding officers of the senate and house
shall each appoint two nonvoting members, not more than one of
any one political party, to serve on the advisory council for
a term of two years. The council may invite the
administrators of the United States geological survey and the
federal environmental protection agency to each appoint a
person to meet with the council in an advisory capacity. The
council shall meet quarterly or upon the call of the
chairperson. The council shall review possible uses of the
funds fund and the effectiveness of current and past '
expenditures of the fund, The council shall make
recommendations to the department of agriculture and land
stewardship on the uses of the fund.

Sec. 233. PESTICIDE DEALER EXEMPTION. The secretary may
adopt rules to provide for license and certification fee
adjustments that may be necessary to provide an equitable
transition from fees required prior to July 1, 1988,

Sec. 234. APPROPRIATION. For the flscal year beginning
July 1, 1987, and ending June 30, 1988, the increased fee
revenues resulting to the fertilizer fund and to the pesticide
fund from the 1qcreases in fees and expansion of coverage of

. fee requirements provided in this Act are appropriated to the

department of agriculture and land stewardship for the
administration and implementation of chapters 200 and 206, as
amended by this Act.
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PART THREE -- WELLS, SINKHOLES, WATERSHEDS,
\ " AND WETLANDS

Sec. 301. NEW SECTION. 108.11 AGRICULTURAL DRAINAGE
WELLS -- WETLANDS -- CONSERVATION EASEMENTS .

The department shall develop and implement a program for
the acquisition of wetlands and conservation easements on and
around wetlands that result from the closure or change in use
of agricultural dralnage wells upon implementatlon of the
programs specified in section 159.29 -to eliminate groundwater
contamination caused by the use of agricultural drainage
wells. The program shall be coordinated with the department
of agriculture and land steuﬁfdship. The department may use
moneys appropriated for this purpose from the agriculture
management account of the groundwater protection fund in
- addition to other moneys available for wetland acquisition,
protection, development, and management.

Sec. 302. NEW SECTION. 159.28 SINKBOLES -- CONSERVATION
EASEMENT PROGRAMS.

The department shall develop and implément a program for
the prevention of groundwater contamination through sinkhales.
The broqram shall provide for education of landowners and
encourage responsible chemical and land management practices
in areas of the state prone to the formation of sinkholes.

The program may provide flnancial incentives for land
@panagement practices and the acquisition of conservation
sasements around sinkholes. The piogram may also provide
financial assistance for the cleanup of wastes dumped into

sinkholes. .
The program shall be coordinated with the groundwater

arotection programs of the department of natural resources and
Jther local, state, or federal government agencies which could
compensate landowners for resource proteccion measures. The
iepartment shall use moneys appropriated for this purpose from
-he agricultuce management account of the groundwater
stotection fund.

R
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Sec. 303. NEW SECTION. 159.29 " AGRICULTURAL DRAINAGE
WELLS.

1. An owner of an agricultural drainage well shall
register the well with the department of natural resources by
January 1, 1988. '

2. An owner of an agriculture drainage well and a
landholder whose land is drained by the well or wells of
another persdn shall develop, in consultation with the-
department of agricufturc and land stewardship and the
department of natural resources, a plan which proposes
alternatives to the use of agricultural drainage wells by July
1, 1991.

a. Financlal incentive moneys may be allocated from the
financial incentive portion of the aqrxcuiture management
account of the groundwater protection fund to implement
alternatives to agricultural drainage wells.

b. An owner of an agricultucal drainage well and a
landholder whose land is drained by the well or wells of
another person shall not be eligible for Einancial lncentive
moneys pursuant to paragraph "a" if the owner fails to
register the well with the department of natural resources by
January 1, 1988 ocr if the owner fails to develop a plan for
alternatives in cooperation with the department of agriculture
and land stewardship and the department of natural resources.

3. The department shall:

a. On July 1, 1987 initiate a pilot demonstration and
research project concerning elimination of groundwater
contéminatlon attributed to the use of agricultural chemicals
and agricultural drainaée wells. The project shall be
establlished in a location in North Central lowa determined by
the department to be the most appropriate. A demonstration
project shall also be established in Northeast Iowa to study
techniques for the cleanup of sinkholes.
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The agriculzural drainage well plldt ptoject-shall be
designed to ideatify the environmental, economic, and social
problems presented by continued use or closure of agricultural
drainage wells and to monitor possible contamination caused by
agriculture lard management practices and agricultural
chemical use relative to agricultural drainage wells.

b. Develop alternative management practices based upon the
findings from the demonstration projects to reduce the
infiltration of synthetic organic compounds into the
groundwater through agricultural drainﬁge wells and sinkholes.

c. Examine alternatives and the costs of implementation of
alternatives to the use of agricultural drainage wells, and
examine the legal, techanical, and hydrological constraints for
integrating altecrnative drainage systems into existing
drainage districts,

4. Financial incentive moneys expended through the use of
the financial incentive portion of the agriculture management
account may be provided by the department to landowners in the
projecé areas for employing reduced chemical farming practices
and land management techniques.

5. The secretary may appoint interagency committees and
groups as needed to coordinate the involvement of agencies
participating in department sponsored projects. The
interagency cormittees and groups may accept grants and funds
from public ané private organizations.

6. The depactment shall publisﬁ a report on the status and
findings of the pilot demonstration projects on or before July
1, 1989, and each subsequent year of the projects. The
department of agriculture and land stewardship shall develop a
priority systes for the elimination of chemical contamination
from agricultural drainage wells and sinkholes. The priority
system shall ircorporate available information regarding the
significance of contamination, the number of registered wells
in the area, a:é the information derived from the report
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prepared pursuant to this subsection. The highest priority
shall be given to agricultural drainage wells for which the
above criteria are best met, and the costs of necessary action
are at the minimum level.

7. Beginning July 1, 1990, the department shall initiate
an ongoing program to meet the goal of eliminating chemical
contamination caused by the use of agricultural drainage wells
by January 1, 1995 based upon the findings of the report
published pursuant to subsection 6. .

8. Notwithstanding the prohibitions of section 455B.267,
subsection 4, an owner of an agricultural drainage well may
make emergency repairs necessitated by damage to the drainage
well to minimize surface runoff into the agricultural drainage
well, upon the approval of the county board of supervisors or
the board's designee of the county in which the agricultural
drainage well is located. The approval shall be based upon
the following conditions: .

a. The well has been registered in accordance with both
state and federal law.

b. The applicant will institute management practices
including alternative crops, reduced application of chemicals,
or other actions which will reduce the level of chemical
contamination of the water which drains into the well.

c. The owner submits a written statement that approved
emergency repairs are necessary and do not constitute a basis
to avoid the eventual closure of the well if closure is later
determined to be required, If a county board of supervisors
or the board's designee apprpves the emergency repair of an
agricultural drainage well, the county board of supervisors or
the board's designee shall notify the department of the
approval within thirty days of the approval.

Sec. 304. Section 455B.187, Code 1987, is amended by
adding the following new unnumbered paragraphs: -
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NEW JNNUMBERED PARAGRAPH. A lan&owner or the landowner's
agent shall not drill fof or construct a new water well
without firat obtaining a permit for this activity from the
department. The department shall not issue a permit to any
pecrson foc..this activity unless the person first registers
with the department all wells, including abandoned wells. on
the property. The department‘may delegate the authority to
issue a permit to a county board of supervisors or the board's
designee. In the event of such delegation, the department
shall retaln concurrent authority. The commission shall adopt
rules pursuant to chapter 17A to implement this paragraph.

NEW UNNUMBERED PARAGRAPH.  Notwithstanding the provisions
of this section, a county board of supervisors or the board's
designee may grant an exemption from the permit requirements
to a landowner or the landowner's agent if an emergency

_drilling is necessary to meet an immediate need for water.
The exeaption shall be effective immediately upon approval of
the county board of supervisors or the board's designee. The
board of supervisors or the board's designee shall notify the
director within thirty days of the granting of an exemption.

NEW UNNUMBERED PARAGRAPH. In the case of property owned by
a state agency, a person shall not drill for or construct a
new water well without first registering with the deﬁartment
the existence of any abandoned wells on the property. The
department shall develop a prioritized closure program and
time frame for the completion of the program, and shall adopt
cules to implement the program.

Sec. 305. NEW SECTION. 455B.190 ABANDONED WELLS PROPERLY
PLUGGED.

All abandoned wells, as defined in section 455B.171, shall
be properly plugged in accordance with the schedule
established by the department. The department shall develop a
prioritized closure érogram and a time frame for the
completion of the program and shall adopt rules to implement
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the program. A person who fails tq properly plug an abandoned
well on property the person owns, in accordance with the
program established by the department, is subject to a civil
penalty of up to one hundred dollars per day that the well
remains unplugged or improperly plugged. The moneys collected
shall be deposited in the financial incentive portion of the
agriculture management account. The department of agriculture
and land stewardship may provide by rule for financlial
incentive moneys, through expenditure of the moneys allocated
to the financlal-incentive-program portion of the agriculture
management account, to reduce a person's cost in properly
plugging wells abandoned prlior to July 1, 1987.

Sec. 106. Section 465.22, Code 1987, is amended to read as
€ollows:

465.22 DRAINAGE IN COURSE OF NATURAL DRAINAGE -~
RECONSTRUCTION -- DAMAGES.

Owners of land may drain the same land in the general
course of natural drainage by constructing or reconstructing
open or covered drains, discharging the same drains in any
natural watercourse or dgpression whereby so the water will be
carried into some other natural watercourse, and when-such if
the drainage is wholly upon the owner’'s land the owner shaii
13 not be liable in damages therefory-nor-shaii-any-such for
the drainage unless it increases the quantity of water or
changes the manner of discharge on the land of another. An
owner in constructing a replacement drain, wholly on the
owner's own land, and in the exercise of due care be, is not
liable in damages to another in-case if a previously
constructed drain on the owner's own land is rendered
inoperative or less efficient by such the new drain, unless in
violation of the terms of a written contract. Nothing-in-this
This section shaii-in-any-manner-be-construed-to does not
affect the rights or liabilities of proprietors in respect to

rupning streams.
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Sec. 307. NEW SECTION. 558.69 EXISTENCE AND LOCATION OF
WELLS, DISPOSAL SITES, UNDERGROUND STORAGE TANKS, AND
HAZARDOUS WASTE. -

With each declaration of value submitted to the county
recorder under chapter 428A, there shall also be submitted a
statement that no known wells are situated on the property, or
if known wells are situated on the property, the statement
must state the approximate location of each known well and its
status with respect to section 159.29 or 455B.190. The
statement shall also state that no disposal site for solid
waste, as defined in section 455B.301, which has been deemed
to be potentially hazardous by the department of natural
resources, exists on the property, or if such a disposal site
does exist, the location of the site on the property. The
statement shall additionally state that no underground storage
tank, as defined in section 455B.471, subsection 6, exists on
the property, or if an underground storage tank does exist,
the type.and size of the tank, and the substance in the tank.
The statement shall also state that no hazardous waste as
defined in section 455B.411, subsection 4, or listed by the
department pursuant to section 4558.412, subsection 2, or
section 455B.464, exists on the property, or if hazardous
waste does exlét. that the waste is being managed in
accordance with rules adopted by the departmént of natural
resources. The statement shall be signed by the grantors or
the transferors of the property. The county recorder shall
refuse to record any deed, instrument, or writing for which a
declaration of value is requited under chapter 428BA unless the
statement required by this section has been submitted to the
county recorder.

If a declaration of value is not required, the above
information shall be submitted on a separate form. The
director of the department of natural resources shall
prescribe the form of the statement and the separate form to
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be supplied by each county recorder in the state. The county
recorder shall transmit the statements to the departmént of
natural resources at times directed by the director of the
department.

PART FOUR -- SOLID WASTE MANAGEMENT AND LANDFILLS

Sec. 401. Section 18.3, Code 1987, is amended by adding
the following new subsection:

NEW SUBSECTION. 9. Administering the provisions of
section 18.18. '

Sec. 402. Section 28fF.1, unnumbered paragraph 1, Cqﬁe
1987, is amended to read as follows:

This chapter provides a means for the joint financing by
public agencies of works or facilities useful and necessary
for the collection, treatment, putificﬁtlon, and disposal in a
sanitary manner of liquid and solid waste, sewage, and
industrial waste, facilities used for the conversion of solid
waste to energy, and also electric power facilities
constructed within the state of Iowa except that hydroelectric
power facilities may also be located in the waters and on the
dams of or on land adjacent to either side of the Mississgippi
or Missourl river bordering the state of Iowa, water supply
systems, swimming pools or golf courses. This chapter applies
to the acquisition, construction, reconstruction, ownership,
operation, repair, extension, or improvement of such works or
facilities, by a separate administrative or legal entity
created pursuant to chapter 26E. W#hen the legal entity
created under this chapter is.comprised solely of cities,
counties, and sanitary districts established under chapter
358, or any combination thereof or any combination of the
foregoing with other public agencies, the entity shall be both
a corporation and a political subdivision with the name under
which i€ was organized. The legal entity may sue and be -sued,
contract, acquire and hold real and personal property
necessary for corporate purposes, adopt a corporate seal and
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alter the seal at pleasure, and execute all the powers
conferred in this chapter.

Sec. 403. NEW SECTION. 268.4 SMALL BUSINESS ASS!STANC!
CENTER FOR THE SAFE AND ECONOMIC MANAGEMENT OF SOLID WASTE AND
HAZARDOUS SUBSTANCES. .

1. The small business assistance center for the safe and
economic management of solid waste and hazardous substances is
- established at the University of Rorthern Iowa. The
University of Northecrn Iowa, in cooperation with the
department of natural resources, shall develop and implement a
program which provides the following:

a. Information regarding the safe use and economic
management of solid waate and hazardous substances to small
businesses which generate the substaaces.

b. Dissemination of information to public and private
‘agencies regarding state and ftederal solid waste and hazardous
substances regulations, and assistance in achieving compliance
wvith the regulations.

c:. Advice and consultation in the proper storage,
handling, treatment, reuse, recycling, and disposal methods of
solid waste and hazardous substances.

d. Ildentification of the advantages of proper substance
panagement relative to llabllity and operational costs of a
pacticular small business. "’ :

e. Assistance ln the providing of capital formation in
order to comply with state and federal regulations.

2. a. An advisory committee to the center is established,
consisting of a representative of each of the following
organizations:

{1) The Iowa department of economic development.

(2) The small business development commission.

{3) The University of Northern Iowa.

{4} The State University of Iowa.

{5) Iowa State University of science and techislogy.
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(6) The department of natural.resources.

b, The active participation of representatives of small
businesses in the state shall also be sought and encouraged.

3. 1Information obtained or compiled by the center shall be
disseminated directly to the Iowa department of economic
development, the small business development centers. and other
public and private agencies with interest in the safe and
economic management of solid waste and hazardous substances.

4. The center may solicit, accept, and administer moneys
appropriated to the center by a public or private agency.

Sec. 404. Section 455B.301, Code 1987, ls amended by
adding the following new subsections:

NEW SUBSECTION. 7. "Closure” means actions that will
prevent, mitigate, or minimize the threat to ﬁublic health and
the environment posed by a closed sanitary landfill,
including, but not limited to, application of final cover,
grading and seeding of final cover, {nstallation of an
adequate monitoring system, and construction of ground and
syrface water diversion structures, if necessary.

NEW SUBSECTION. 8. "Closure plan® means the plan which
specifies the methods and schedule by which an operator will
complete or cease dlsposal operations of a sanitary disposal
project, prepare the area for long-term care, and make the
area suitable for other uses.

NEW SUBSECTION. 9.  “Lifetime of the project® aeans the
projected period of years that a landfill will receive waste,
from the time of opening untll closure, tased on the volume of
waste to be received projected at the time of submittal of the
initial project plan and the calculated refuse capacity of the
landfill based upon the design of the project.

NEW SUBSECTION. 10. ."Financial assurance instrument®
means an instrument submitted by an applicant to ensure the
operator's financial capability to provide reasonable and
necessary response during the lifetime of the project and for
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the thirty years following closure, and to provide for the
" closure of the facility and postclosure care required by rules
adopted by the commission in the event that the operator fails
to correctly perform closure and postclosure care
requirements. The form may include the establishment of a
secured trust fund, use of a cash or surety bond, or the
obtaining of an irrevocable letter of credit.

NEW SUBSECTION. 11. *postclosure” and "postclosure care®
mean the time and actions taken for the care, maintenance, and
monitoring of a sanitary disposal project after closure that
will prevent, mitigate, or minimize the threat to public
health, safety, and welfare and the threat to the environment
posed by the closed facility.

NEW SUBSECTION. ‘12. "postclosure plan® means the plan
which specifies the methods and schedule by which the operator
will perform the necessary monitoring and care for the area
after closure of a sanitary disposal project.

NEW SUBSECTION. 13, “"Manufacturer" means a person who by
labor, art, or skill transforms raw material into a finished
ptoduct or article of trade.

NEW SUBSECTION. 14. “Leachate" means fluid that has
percolated through solid waste and which contains contaminants
consisting of dissolved or suspended materials, chemicals, or
microbial waste products from the solid waste.

NEW SUBSECTION. 15. "Actual cost” means the operational,
remedial and emergency action, closure, postclosure, and
monitoring costs of a sanitary disposal project for the
lifetime of the project.

Sec. 405. NEW SECTION. 455B.301A DECLARATION OF POLICY.

1. The protection of the health, safety, and welfare of '
fowans and the protection of the environment require the safe
and sanitary disposal of solid wastes. An effective and
efficient solid waste disposal program, protects the

environment and the publxc, and provides the most practica-
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and beneficial use of the material and energy values of solid
waste, While recognizing the continuing necessity for the
existence of landfills, alternative methods of managing solid
waste and a reduction in thé reliance upon land disposal of
solid waste are encoutaged. In the promotion of these goals,
the following waste management hierarchy in descending order
of preference, is established as the solid waste management
policy of the state:

a. Volume reduction at the source.

b. Recycling and reuse.
c. Combustion with energy recovery and refuse-derived

d. Combustion for volume reduction.

e. Disposal in sanitary landfills.

2. In the implementation of the solid waste management
policy, the state shall:

a. Establish and maintain a cooperative state and local
program of project planning, and technical and financial
assistance to encourage comprehensive solid waste management.

b. Utilize the capabilities of private enterprise as well
as the services of public agencies to accomplish the desired .
objectives of an effective solid waste management program.

Sec. 406. Section 455B.304, unnumbered paragraph 3, Code
1987, is amended to read as follovws:

The commission shall adopt rules prohibiting the disposal
of uncontained liquid waste in a sanitary landfill. The rules
shall prohibit land burial or disposal by land application of
wet sewer sludge at a sanitary landfill.

Sec. 407. Section 4558B.304, unnumbered paragraph 6, Code
1987, is amended to read as follows:

The commission shall, by rule,‘requi:e continued monitoring

of groundwater pursuant to this section Ffor a period of twenty
thirty years after the sanitary disposal project is closed.
The commission may prescribe a lesser period of monitoring
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duration and frequency in consideration of the potentlial or
.lack thereof for groundwater contamination from the sanitary
disposal project. The commission may extend the twenty-year
thirty-year monitoring period on a site-specific basis by
adopting tules specifically addressing additional monitoring
requirements for each sanitary disposal project for which the
. monitoring period is to be extended.

Sec. 408. Section 4558.304, Code 1987, is amended by
adding the following new unnumbered paragraphs:

NEW UNNUMBERED PARAGRAPH. The commission shall adopt rules
which establish closure, postclosure, leachate control and
treatment, and financial aééutance standards and requirements
and which establish minimum levels of financial responsibility
for sanltary disposal projects.

NEW UNNUMBERED PARAGRAPH. The commission shall adopt rules
which establish the minimum distance between tiling lines and
a sanitary landfill in order to assure no adverse effect on
the groundwater. )

NEW UNNUMBERED PARAGRAPH. The commission shall adopt rules
-for, the distribution of grants to cities, counties, central
planning agencies, and public or private agencies working in
cooperation with cities or counties, for the purpose of solid
-waste managemenk. The rules shall base the awarding of grants
on a project's reflection of the éolid waste management policy
and hierarchy established in section 455B.301A, the proposed
‘amount of local matching funds, and community need.

NEW_UNNUMBERED PARAGRAPH. By July 1, 1390, a sanitary
landfill disposal project operating with a permit shall have a
trained, tested, and certified operator. A certification
program shall be devised or approved by rule of the depart—
ment.

Sec. 409. Section 455B.30S5, subsection 5, Code 1987, is
amended by addipq the following new unnumbered paragraph:
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NEW UNNUMBERED PARAGRAPH. After July 1, 1997, however, no
new landfill permits shall be issued unless the applicant
certifies that the landfill is needed as a part of an
alternative disposal method, or unless the applicant provides
documentation which satisfies the director that alternatives
have been studied and are not either technically or
econocmically feasible. The decision of the director is
subject to review by the commission at its next meeting.

Sec. 410. Section 455B.305, Code 1987, is amended by
adding the following new subsection:

NEW SUBSECTION. 6. Beginning July 1, 1992, the director
shall not issue, renew, or reissue a permit for a sanitary
landfill unless the sanitary landfill is equipped with a
leachate control system. The director may exempt a permit
applicant from this requirement if the director determines
thag certain conditions regarding, but not limited to, exist-
ing physical conditions, topography, soil, geoclogy, and
climate, are such that a leachate control system is

unnecessary.

Sec. 411, Section 455B.306, subsection 1, Code 1987, is
amended to read as follows:

1. A city, county, and a private agency operating or
planning to operate a sanitary disposal project shall file
with the director a comprehensive plan detailing the method by
which the city, county, or private agency will comply with
this part 1. The director shall review each comprehensive
plan submitted and may reject, suggest modification, or
approve the proposed plan. The director shall aid in the
development of comprehensive plans for compliance with this
part. The director shall make available to a city, county,
and private agency appropriate forms for the submission of
comprehensive plans and may hold hearings for the purpose of
implementing this part. The director and qovernmental
agencies with primary responsibility for the development and
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consecrvation of energy resources shall provide research and
assistance, when cities and counties operating or planning to
operate sanitary disposal projects request aid in planning and
implementing resource recovery systems. A comprehensive plan
filed by a private agency operating or planning to operate a
sanitary disposal project required pursuant to section
455B.302 shall be developed in cooperation and consultation
with the city or county respbnsible to provide for the
establishment and operation of a sanitary disposal project.

Sec. 412. Section 455B.306, subsection 2, Code 1987, is

amended to read as follows:

2. The plan required by subsection 1 shall be Eiled with
the department at the time of initial application for the
construction and operation of a sanitary tandfiit disposal
project and shall be updated and refiled with the department
at the time of each subsequent application for renewal or
reissuance of a previously issued permit.

Sec. 413. Section 455B.306, subsection 3, Code 1987, is
amended.to read as follows:

3. A comprehensive plan filed pursuant to this section in
conjunction with an application for issuance, renewal, or
relssuance of a permit for a sanitary disposal project shall
incorporate and reflect the waste management hierarchy of the
state solid waste management policy and shall at a aminimum
address the following general topics to the extent appropriate
to the technolocvy employed by the applicant at the sanitary
disposal project:

a. The exten: to which solid waste is or can be recycled.

b. The ecorcmic and technical feasibility of using other
existing éanita:y disposal project facilities in lieu of
initiating or continuing the sanitary landfill for which the
permit is beinc sought.

c. The expeg:ed environmental impact of alternative solid
waste disposal -echods, including the use of sanitary
landfills.

House File 631, p. 58

d. A specific plan and schedule for implementing
technically and economically feasible so0lid waste disposal
methods that will result in minimal environmental impact.

4. 1In addition to the above requirements, the following
specific areas must be addressed in detail in the

comprehensive plan:

a. A closure and postclosure plan detailing the schedule
for and the methods by which the operator will meet the
conditions for proper closure and postclosure adopted by rule
by the commission. The plan shall include, but is not limited

to, the proposed frequency and types of actions to be
implemented prior to and following closure of an operation,
the proposed postclosure actions to be taken to reéurn the
area to a condition suitable for other uses, and an estimate
of the costs of closure and postclosure and the proposed
method of meeting these costs. The postclosure plan shall
reflect the thirty-year time period requirement for
postclosure responsibility.

b. A plan for the control and treatment of leachate,
including financial considerations proposed in meeting the
costs of control and treatment in order to meet the

cequirements of section 455B.305, subsection 6.
c. A financial plan detailing the actual cost of the
sanitary disposal project and including the funding sources of

the project. In addition to the gubmittal of the financial
plan filed pursuant to this subgsection, the operator of an
existing sanitary landfill shall submit an annual financial
statement to the department. . *

d. An emergency respense and remedial accion plan

including established provisions to minimize the possibility

of fire, explosion, or any release to air, land, or water of
pollutants that could threaten human health and the

environment, and the identification of possible occurrences

that may endanger human health and envitonment.
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Sec. 414. Section 455B.306, Code 1987, is amended by
adding the following new subsection: )

NEW SUBSECTION., 4. 1In additlion to the comprehensive plan
£iled pursuant to subsection 1, a petsdn operating or
proposing to operate a sanitary disposal project shall provide
a financial assurance instrument to the department prior to
the initial approval of a permit or prior to the renewal of a

_permit for an existing or expanding facility beginning July 1,

1988. - ’
a. The financial assurance instrument shall meet all
requirements adopted by rule by the commission. and shall not
be canceled, revoked, disbursed, released, or allowed to
terminate without the approval of the department. Following
the cessation of operation or closure of a sanitary disposal
project, neither the guarantor nor the operator shall cancel,
‘revoke, or disburse the financial assurance instrument or '
allow the instrument to terminate until the operator is
released from closure, postclosure, and monitoring
responsibilities. )

b. The operator shall maintain closure, and postclosure
accounts. The commission shall adopt by rule the amounts to
be contributed to the accounts based upon the amount of solid
_waste received by the facility. The accounts established
shall be specific to the facility. .

(1) Money in the accounts shall not be assigned for the
benefit of creditors with the exception of the state,

(2) Money in an account shall not be used to pay any final
judgment against a licensee arising out of the ownership or
operation of the site during its active life or after closure,

(3) Conditions under which the department may gain access
to the accounts and circumstances under which the accounts may
be released to the operator after closure and postclosure
responsibilities have been met, shall be established by the

commission.

.~
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c. The commlssion shall adopt by rule the minimum amounts
of financial responsibility for sanitary disposal projects.

d. Financial assurance instruments may include instruments
such as cash or surety bond, a letter of credit, a secured
trust fund, or a corporate guarantee.

e. The annual fipancial statement submitted to the
department pursuant to section 455B.306, subsection 3,
paragraph "d”, shall include the current amounts established
in each of the accounts and the projected amounts to be
deposited in the accounts in the following year.

Sec. 415. Section 455B.307, Code 1987, is amended to read
as follows:

455B.307 DUMPING ~- WHERE PROHIBITED.

1. #t-shaii-be-uniawfui-for-any A private agency or public
agency te shall not dump or deposit or permit the dumping or
depositing of any solid waste resulting from lts own
residential, farming, manufacturing, mining, or commercial
activities at any place other than a sanitary disposal project
approved by the director unless the agency has been granted a
permit by the department which allows the dumplng or
depositing of solid wasté on land owned ot leased by the
agency. The department shall adopt rules regarding the
permitting of this activity which shall provide that the
public interest is best served, but which may be based upon
criteria less stringent than those regulating a public

) sanitary disposal project provided that the rules adopted meet

the groundwater nondegradation goal specified in section
455E.4. The comprehensive plans for these facilities may be
varied in consideration of the types of sanitary disposal
practices, hydrologic and geologic conditions, construction
and operations characteristics, and volumes and types of waste
handled at the disposal site. Fhis-section-shaitl-not-prohibit
a—privnte-ageney-or-pub&ic—ngency-from-damping~or—depositing
solid-waste-resuiting-frem-ita-own-residentiaty-€facmings
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uanu!aeeur&ngy-néning-or-eennereini-aetivéties:en-!and-ovned
or-teased-by-it-if-the-action-dees-not-viotate-any-statute-of
thias-state-or-rules-promutgated-by-the-comatsston-or-ieecat
beards-of-heaithy-or-iocai-ordinancess The director may issue
temporary permits for dumping or disposal of solid wvaste at
disposal sites for which an application for a permit to
operate a sanitary disposal project has been made and which
have not met all of the requirements of part 1 of this . )
division and the rules adopted by the commission if a
compliance schedule has been submitted by the applicant
specifying how and when the applicant will meet the
requirements for an operational sanitary disposal project and
the director determines the phblic interest will be best
served by granting such temporary permit.

2 7. The director may lssue any order necessary to secure
compliance with or prevent a violation of the provisions of
this part 1 of division IV or the rules promuigated adopted
pursuant thereto to the part. The attorney general shall, on
request of the department, institute any legal proceedings

_necessary in obtaining compliance with an order of the
comnission or the director or prosecuting any person for a
violation of the provisions of said the part or rules issued
pursuant therete to the part.

3 8. Any person who violates any provision of part 1 of
this division or any rule or any order promuigated adopted or
the conditions of any permit or order issued pursuant to part
1 of this division shall be subject to a civil penalty. The
amount of the civil penalty shall be based upon the toxicity
and severity of the solid waste as determined by rule, but not
to exceed five hundred dollars for each day of such violation.

Sec. 416. Section 455B.310, subsection 2, Code 1987, is
amended to read as follows:

2. The tonnage fee is twenty-five-certs one dollar and

fifty cents per ton of solid waste for the yeat beginning July

House Pile 631, p. 62

1, 1988 and shall increase annually in the amount of fifty
cents per ton through July 1, 1992, fThe city or county
providing for the establishment and operation of the sanitary
landfill may charqge an additional toanage fee for the disposal

of solid waste at the sanitary landfill, to be used
exclusively for the development and implementation of
alternatives to sanitary landfills, :

Sec. 417. Section 455B.310, subsections 4 and 5, Code
1987, are amended to read as follows:

4. All tonnage fees received by the department under this
section shall be paid-te-a-groundwater-fund-created-under
section-455B+309 deposited in the solid waste account of the
groundwater protection fund created under section 45SE.11.

S. FPees imposed by this section beginning July 1, 1988
shall be paid to the department on an-annual a quarterly
basis. Pees-are-due-en-Aprii-i5-for-the-previous-catendar
year The initial payment of fees collected beginning July 1,
1988 shall be paid to the department on January 1, 1989 and on
a quarterly basis thereafter. The payment shall be
accompanied by a return in the form prescribed by the
department. '

Sec. 418. Section 455B.310, Code 1987, is amended by
adding the following new subsections:

NEW SUBSECTION. 7. The department shall grant exemptions
from the fee requirements of subsection 2 for receipt of solid
waste meeting all of the following criteria:

a. Receipt of the solid waste is pursuant to a written

contract between the owner or_ operator of the sanitary
landfill and another person.

b. The contract was lawfully executed prior to January 1},
1987. .

c. The contract expressly prohibits an increase in the
compensation or fee payable to the owner or operator of the
landfill and does not allow voluntary cancellation or

€94 'H
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renegcziation of the compensation or fee during the term of

the ccn:tact.

d. The contract has not been amended at any time after
January 1, 1987.

e. The owner or operator of the sanitary landfill applying
for exeaptlon demonstrates to the satisfaction of the
departzent that good faith efforts were made to renegotiate
the cortcact notwithstanding its terms, and has been unable to
agree ca an amendment allowing the fee provided in subsection
2 to be added to the compensation or fee provisions of the
contract.

¢. applications for exemption must be submitted on forms
provided by the department with proof of satisfaction of all
criteria.

g. Notwithstanding the time specified within the contract,
an exezption from payment of the fee increase requirements for
a multiyear contract shall terminate by January 1, 1989.

NEW SUBSECTION. 8. 1In the case of a sanitary disposal
project other than a sanitary landfill, no tonnage fee shall
apply for five yeirs beginning July 1, 1987 or for flve years
from tza commencement of operation, whichever ls later. By
July 1, 1992, the department shall provide the general
assemb’y with a recommendation regarding appropriate fees for
alterna-ive sanitary disposal projects.

Sec. 419. Section 455B.311, subsection 2, Code 1987, is
. amendeZ to read as follows:

2. Grants shall only be awarded to a city or a county;
however, a grant may be made to a central planning agency
repcesacting more than one city or county or combination of
cities or counties for the purpose of planning and
implexszting regional solid waste management facilities or may
be made to private or oublic agencies working in cooperation
with 2 city or county. The department shall award grants, in
accorfasce with the tules adopted by the commission, based
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upon a proposal's reflection of the- salid waste management
policy and hierarchy established in section 455B.301A. Grants
shall be awarded oﬁly for an amount determined by the
depa}tment to be reasonable and necessary to conduct the work
as set forth in the grant application, Grants may be awarded
at a maximum cost-shace level of ninety percent with a
preference gliven for regional or shared projects and a
preference given to projects involving environmentally Eragile
areas which are particularly subject to groundwater
contamination. Grants shall be awarded in a manner which will
distribute the grants geographically throughout the state.

Sec, 420, NEW SECTION. 455B.312 WASTE ABATEMENT PROGRAM.

1. If the department receives a complaint that certain
products or packaging which when disposed of are incompatible
with an alternative method of managing solid waste and with
the solid waste management policy, the director shall
investigate the complaint. If the director determines that
the complaint is well-founded, the deparkment shall inform the
manufacturer of the product or packaging and attempt to
cesolve the matter by informal negotiations.

2. If informal procedures fail to result in resolution of
the matter, the director shall hold a hearing between the
affected parties. Following the hearing, if it is determined
that removal of the product or packaging is critical to the

utilization of the alternative method of disposing of solid

waste, the director shall issue an order setting out the
requirements for an abatement plan to be prepared by the
manufacturer within the time frame established in the order.

If an acceptable plan is not prepared, the plan lIs not
implemented, or the problem otherwise continues unabated, the
attorney general shall take actions authorized by law to
secure compliance.

Sec. 421. NEW SECTION. 18.18 STATE PURCHASES -- RECYCLED

PRODUCTS .
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1. wren purchasing paper products, the department of
general services shall, wherever the price is reasonably
competitive and the quality intended, purchase the recycled
product. ’

2. The department of general services, in conjunction with,
the department of natural resources, shall review the
procurement specifications currently used by the state to
eliminate, wherever possible, discrimination against the
procurement of products manufactured with recovered materials.

3. The department of natural resourées shall assist the
department of general services in locating suppliers of
recycled products and collecting data on recycled content
purchases,

4. Information on recycled content shall be requested on
all bids for paper products issued by the state and on other
bids for products which could have recycled content such as
oil, plastic products, compost materials, aggregate, solvents,
and rubber products.

5. The department of general services, in conjunction with
the department of natural resources, shall adopt rules and
regulations to carry out the provisions of this section.

6. All state agencies shall fully cooperate with the
departments of general services and natural resources in all
phases of implementing this section. :

Sec. 422. GROUNDWATER FUND EXISTING FEES.

All tonnage fees received by the department of natural
resources pursuant to section 455B.310 and deposited in the
groundwatar fund and existing in the groundwater fund prior to
December 31, 1987, shall be used for the foilowing purposes:

1. Six cents of the twenty-five cents per ton deposited in
the fund s appropriated to the waste management authority of
the depar:ment of natural resources.

2. Fifty thousand dollars of the moneys in the fund is
aporopriazed to the University of Northern Iowa for the fiscal
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year beginning July 1, 1987, and ending June 30, 1988, for the
establishment of the small business assistance center for the
safe and economic management of solld waste and hazardous
substances at the University of Northern Iowa.

3. The remainder of the moneys in the account are
appropriated to the department of natural resources for the
development of guidelines for groundwater monitoring at
sanitary disposal projects as defined in section 455B.301,
subsection 3.

PART FIVE ~-~ HOUSEHOLD HAZARDOUS WASTE

Sec. 501. NEW SECTION. 455P.1 DEFINITIONS.

As used in this chapter unless the context otherwise
requires: B

1. “"Department” means the department of natural resources.

2. "Commission” means the state environmental protection
commission.

‘3. “"Manufacturer” means a person who manufactures or
produces a household hazardous material for resale in this
state. :

4. "Wholesaler"™ or "distributor”™ means a person other than
a manufacturer or manufacturer‘’s agent who engages in the
business of selling or distributing a household hazardous
material within the state, for the purpose of resale.

S. -"Retailer” means a person offering for sale or selling
a household hazardous material to the ultimate consumer,
within the state.

6. "Display area label® means the signage used by a
retailer to mark a household hazardous material display area
as prescribed by the department of natural resources.

7. “Residential” means a permanent place of abode, which
is a person'’s home as opposed to a person's place of business,

8. “Household hazardous material™ means a product used for
residential purposes and designated by rule of the department
of natural resources and may include any hazardous substance
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. as defined in sec:tion 455B.411, subsection 3; and any
hazardous waste as defined in section 4558.411, subsection 4;
and shall include but is not limited to the following
materials: motor oils, motor oil filters, gasoline and diesel
additives, degreasers, waxes, polishes, solvents, paints, with
the exception of latex-based paints, lacquers, thinners,
caustic household cleaners, spot and stain remover with

" petroleum base, and petroleum-based fertilizers. However,
"household hazardous material” does not include laundry
detergents or soaps, dishwashing compounds, chlorine bleach,

" personal care products, personal care soaps, cosmetics, and
medications. a

Sec. 502, NEW SECTION. 455F.2 POLICY STATEMENT.

It is the policy of this state to educate Iowans regarding
the hazardous nature of cecrtain household products, proper use
of the products, and the proper methods of disposal of
residual product and containers in order to protect the public
health, safety, and the environment. .

Sec., 503. NEW SECTION. 455F.3 LABELS REQUIRED.

1. A retailer shall affix a display area label, as
prescribed by rule of the commission, in a prominent location
upon or near the élsplay area of a household hazardous
material. If the display area is a shelf, and the price of
the praduct is affixed to the shelf, the label shall be
aftfixed adjacent 2 the price information.

2. The departcent shall develop, in cooperation with
distributors, wholesalers, and retailer associations, and
shall distribute :> retailers a household hazardous products
List to be utilized in the labeling of a display area
containing produc:s which are household hazardous materials.

3. A person fcund in violation of this sectlon Is guilty
of a simple misdez2anor.

Sec. 504. NEW SECTION. 455F.4 CONSUMER INFORMATION

BOOKLETS.
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A retailer shall maintain and prominently display a
booklet, developed by the department, in cooperation with
manufacturers, distributors, wholesalers, and retailer
associations and provided to retailers at departmental
expense, which provides Information regarding the proper use
of household hazardous materials and specific instructions for
the proper disposal of certain substance categories. The
department shall also develop and provide to a retaller, at
departmental expense, bulletins regarding household hazardous
materials which provide information deslqnated by rule of the
commission. The retailer shall distribute the bulletins
without charge to customers.

A manufacturer or distributor of household hazardous
materials who authorizes independent contractor retailers to
sell the products of the manufacturer or distributor on a
person~-to-person basis primarily In the customer's home, shall
print informational lists of its products which are designated
by the department as household hazardous materials. These
lists of products and the consumer information booklets
prepared in accordance with this section shall be provided by

" the manufacturer or distributor in sufficient quantities to

each contractor retailer for dissemination to customers.
During the course of a sale of a household hazardous material
by a contractor retailer, the customer shall in the Eicst
instance be provided with a copy of both the list and the
consumer informaktion booklet. In subsequent sales to the same
customer, the 1list and booklet shall be noted as being
available {f desired.

Sec. 505. NEW SECTION. 455F.5 DUTIES OF THE COMMISSION.

The commission shall:

1. Adopt rules which establish a uniform label to be
supplied and used by retailers.

2. Adopt rules which designate the type and amount of
information to be included in the consumer infarmation
booklets and bulletins.
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Sec. 506. MNEW SECTION. 45S5F.6 DUTIES OF THE DEPARTMENT.

The department shall:

1. DSesignate products which are household hazardous
materials and, based upon the designations and in consultation
with maaufacturers, distributors, wholesalers, and retailer
associacions, develop a household hazardous product list for
the use of retailers in identifying the products.

2. =nforce the provisions of this chapter and implement
the penalties established. ’

3. Identify, after consulting with departmental staft and
the listing of other states, no more than tifty commonly used
household products which, due to level of toxicity, extent of
use, nondegradability, or other relevant characteristic,
constitute the greatest danger of contamination of the
groundvater when placed in a landfill. The department may
identify additional products by rule.

4. Submit recommendations to the general assembly
regardiag the products specified in subgsection 1 which include
but are not limited to the following: .

a. Zducation of consumers regarding the danger incurred in
disposal of the products, the proper disposal of the products,
and the use of alternative products which do not present as
great a disposal danger as the products specified.

b. DJissemination of information regarding the products
specified.

c. Special labeling or stamping of the products.

d. A means for proper disposal of the products.

e. Jroposed legislative actlon regarding implementation of
ctecommeadations concerning the products.

Sec. 507. NEW SECTION. 4SSF.7 HOUSEHOLD HAZARDOUS
MATERIALS PERMIT. '

1. & retailer offering for sale or selling a household

hazardc:s material shall have a valid permit for each place of

business owned or operated by the retailer for this activity.
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All permits provided for in this division shall expire on June
30 of each year. Every retailer shall Submit an annual
application by July 1 of each year and a fee of ten dollars
based upon gross retail sales of up to fifty thousand dollars,
twenty-£five dollars based upon gross retail sales of fifty
thousand dollars to three million dollars, and one hundred
dollars based upon gross retail sales of three million dollars
or more to the department of revenue and finance for a permit
upon a form prescribed by the director of revenue and finance.
Permits are nonrefundable, are based upon an annual operating
period, and are not prorated. A person in violation of this
section shall be subject to permit revocation upon notice and
hearing. The department shall remit the fees collected to the
household hazardous waste account of the groundwater
protection fund. A person distributing general use pesticides
labeled for agricultural or lawn and garden use with gross
annual pesticide sales of less than ten thousand dollars is
subject to the requirements and fee payment prescribed by this
section.

2. A manufacturer or distributor of household hazardous
materials, which authorizes retailers as indepéndent
contractors to sell the products of the manufacturer or
distributor on a person-to-person basis primarily in the
customer's home, may obtain a single household hazardous
materials permit on behalf of its authorized retailers in the
state, in lieu of individual permits for each retailer, and
pay a fee based upon the manufacturer‘'s or distributor‘s gross
retail sales in the state according to the fee schedule and
requirements of subsection 1. However, a manufacturer or
distributor which has gross retail sales of three million
dollatrs or more in the state shall pay an additional permit
fee of one hundred dollars for each subsequent increment of
three million dollars of gross retail sales in the state, ﬁp
to a maximum permit fee of three thousand dollacs.
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sec., 508. NZA SECTION. 455F.8 HOUSEHOLD HAZARDOUS WASTE
CLEANUP PROGRAM CREATED.

The department shall conduct programs to collect and
dispose of small amounts of hazardous wastes which are being
stored in residences or on tarms. The prograia shall be knawn
as "Toxic Cleanup Days“. The department shall promote and
" conduct the program and shall by contract with a qualified and
bonded waste handling company, collect and properly dispose of
wastes believed by the person disposing of the waste to be
hazardous. The department shall establish maximum amounts of
hazardous wastes to be accepted from a person during the
=Toxic Cleanup Days" ptogran; Amounts accepted from a -person
above the maximum shall be liaited by the department and may
be subject to a fee set by the depactment, but the department
shall not assess a fee for amounts accepted below the maxisum
amount.  The department shall designate the times and dates
for the collection of wastes. The department shall have as &
goal twelve "Toxic Cleanup Days® during the peciod beginning
July 1, 1987, and ending October 31, 1988. In any event, the
department shall offer the number of days that can be properly
and reascnably conducted with funds deposited in the household
hazardous waste account. In order to achieve the maximum
benefit from the program, the department shall offer *Toxic
Cleanup Days" on a statewide basis and provide at least one
“Toxic Cleanup Day" in each departmental vegion. “Toxic
Cleanup Days” shall be offered in both rural and urban areas
to provide a comparison of response levels and to test the
viability of multicounty "Toxic Cleanup Days™. The department
may also offer ac least one *Toxic Cleanup Day"” at a
previously serviced location to test the level of residual
demand for the event and the effect of the existing public
avareness on the program. The department shall prepare an
annual ceport c%:ing the results and costs of the program for
submittai to the general assembly.

Sec. 399. NIZ# SECTION. 155F.9 EDUCATION PROGRAM.
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In addition to the "Toxic Cleanup Days® program the
department shall implement a public information and education
program regarding the use and disposal of household hazardous
materlals. The program shall ptovldé appropriate information
concerning the reduction in use of the materials, including
the purchase of smaller quantities and selection of
alternative products. 'The department shall cooperate with
existing educational institutlons, distributors, wholesalers,
and retallers, and other agencles of government and shall
enlist the support of service organizations, whenever
possible, in promoting and conducting the programs in order to
effectuate the household hazardous materials pblicy of the
state.

Sec. $10. NEW SECTION. 455F.10 PENALTIES.

Any person violating a provision of this chapter or 2 rule
adopted pursuant to this chapter is guilty of a simple
aisdemeanac. )

Sec. S11. COLLECTION OF USED MOTOR OIL -- PILOT PROJECT.

The state department of transportation, in caoperation with
the department of natural resources and the Iowa State
University of science and technology center for industrial
cesearch and service, shall institute a pilot project to
collect and dispose of used motor oil from residences and
farms in one urban county and one rural county by October 1,
1987.

The state department of transportation shall promote
community participation; provide collection sites and
facilities; prescribe procedyres for each collection site,
including the amount ol used motor oil to be accepted from a
household or farm, and measures necessary to assure
maintenance of a sanitary collection site environment; arrange
for proper used oil disposal; and report to the general
assembly by March 1, 1988, regarding the progress on the pilot
project. The report shall include the cost of the project,
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the amount of used motor oil collected, and any other relevant
data gathered by the participating agencies: The state
department of transportation shall recommend in the report to
the general assembly whether the program should be continued,
. expanded, modified, or discontinued.

The department of natural resources shall assist the state
department of transportation in promoting the pilot project
and in applying any state or federal environmental regulations
to the pilot project. The Iowa State University of science
and technology center for industrial -research and service
shall coordinate research on establishing the waste stream for
used motor oil, investigate alternative disposal methods, and .
coordinate research with other states' research projects on
used motor oil collection and disposal.

This section is repealed July 1, 1989.

Sec. 512. NEW SECTION. 455F.12 BECYCLING AND RECLAMATION
PROGRAMS . _

Up to eighty thousand dollars of the moneys deposited in
the household hazardous waste account shall be allocated to
the department of natural resources for city, county, or
service organization projects relative to recycling and
ceclamation events. A city, county, or service organization
shall submit a competitive grant to the department of natural
resources by April 1 for approval by the department no later
than May 15.

PART SIX -- STORAGE TANK MANAGEMENT

Sec. 6§01. Section 507D.3, Code 1987, is amended by adding
the following new subsection: :

NEW SUBSECTION. 6. An assistance program for the
facilitation of insurance and financial responsibility
coverage for owners and operators of underground storage tanks
which store petroleum shall not be affected by the
orohibitions of'subsections 2 and 3.
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Sec. 602. PLAN OF OPERATIONS PROGRAM. The division of
insurance of the department of commerce, in conjunction with
the department of natural resources and private industry,
shall, no later than September 15, 1987, create a plan of
operations program for the development of state or private
funds to satisfy the requirements of the federal Resource
Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.,
regarding the financial responsibility of an owner or operator
of an underground storage tank which stores petroleum.

The program shall include, but is not limited to, the
following elements: )

1. The establishment of a pool of insurers sufficient to
manage all anticipated participants required to obtain and
maintain evidence of financial responsibility in the amounts
of one million dollars for corrective action and one million
dollars for the compensation of third parties for property

.damage and bodily injury.

2. The establishment of the mechanism for election of the
pool administrator by the participating industry.

3. The establishment of a plan of operations, through the
administrator, including but not limited to the following
items:

a. Collection of administrative expenses.

b. A claims process and defense system.

c. An actuarial review. '

d. A determination of rate classifications which reflect
the tank standards and monitoring devices maintained by an
individual owner or operator,.which in addition to a daily
inventory system includeé but are not limited to the following:

(1) Secondary containment consisting of double wall
construction and provided with a device to monitor the
interstitial space between the secondary and primary
containment structures.

1€9°d°'H
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(2) Secondary containment consisting of single wall
construction and a man-made liner, and groundwater monitoring

wells.
{3) Single wall construction and groundwater monitoring

wells. :
(4) Any type of tank construction and sniffer wells and an
additional monitoring system.

e. A policyholder service system.

£. The billing, collecting, and investment of premiums.

4. The mechanism by which owners or operators who can
demonstrate Elnancial responsibility pursuant to the federal
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et
seq., may establish exempt status from participation in the
program.

Sec. 603. ' COMMITTEE CREATED -- DUTIES. The legislative
council shall create a legislative committee which shall meet
within thirty days following the issuance of the plan of
operations program. The committee shall be composed of two
senators, one appointed by the majority leader of the senate
and one appointed by the minority leadec of the senate; two
representatives, one appointed by the speaker of the house of
reptesentatives and one appointed by the minority leader of
the house of representatives; one representative of petroleum
storage tank owners and operators; and one representative of
the petroleum industry.

The committee shall, on or before January 1, 1988, prepare
proposed legislation for the implementation of the program to
be enacted and implemented on or before May 1, 1988. The
propecsed legislation shall include:

1. The cost of participation of an individual owner or
operator based upon the following:

a. The base premium rate determined by the actuarial data.

b. The amount of subsidization of the premium by the
state, based on daily inventory and upon the szorage tank
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standards and inventory monitoriné'systems maintained by an
individual owner or operator. The state subsidization of the
premium shall be based upon a sliding fee schedule which may
reflect the following criteria: .

{1) Tanks with secondary containment consisting of double
wall construction and provided with a device to monitor the
interstitial space between the secondary and primary
containment structures. -

{2) Tanks with secondary contalnment consisting of single
wall construction and a man-made liner, and provided with
groundwater monitoring wells.

(3) Tanks with single wall construction and groundwater
monitoring wells.

(4) Tanks with any type of constzuction and sniffer wells
and an additional monitoring system.

2. The funding source for subsidization, which may be, but
is not limited to, the following:’

a. An increase in the annual storage tank fee.

b. An annual tank assessment fee.

c. A pump inspection fee, paid by fuel dealers.

d. Federal environmental protection agency grants.

3. The management of the plan and the funds, whether the
plan is profitable or operates at a loss.

4. The mechanism by which owners or operators who can
demonstrate financial responsibility pursuvant to the federal
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et
seq., may establish exempt status from participation in the
program.

Sec. 604. Section 455B.473, Code 1987, is amended by
adding the following new subsectlons: ;

NEW SUBSECTION. 3JA. An owner or operator of a storage
tank described in section 455B.471, subsection 6, paragraph
%a", which brings the tank into use after July 1, 1987, shall
notify the department of the existence of the tank within
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thirty days. The registration of the tank shall be
accompanied by a fee of ten dollars to be deposited in the
storage tank management account. A tank which i{s existing
before July 1, 1987, shall be reported to the départment by
July 1, 1989, Tanks under this section installed on or
‘following Juiy 1, 1987, shall comply with undetgrdund storage
tank regulations adopted by rule by the department,

NEW SUBSECTION. 8. It shall be unlawful to deposit a
regulated substance in an underground storage tank which has
not been registered pursuant to subsections 1 through S.

The department shall furnish the owner or operator of an
underqground storage tank with a registration tag for each
underground storage tank registered with the department.  The
owner or operator shall affix the tag to the fill pipe of each
registered underground storage tank. A person who conveys or
deposits ‘a requlated substance shall inspect the underground
storage tank to determine the existence or absence of the
registration tag. If a registration tag fs not affixed to the
underground storage tank £ill pipe, the person conveying or
depositing the regulated substance may deposit the regulated
substance in the unregistered tank provided that the deposit
is allowed only i{n the sirgle instance, that the person
reports the unregistered tank to the department of natural
resources, and that the pe:son provides the owner or operator
with an underground storage tank registration form and informs
the owner or operator of the undecrground storage tank
registration requirements. The owner or operator is allowed
fifteen days following the report to the department of the
owner's or operator's unregistered tank to comply with the
registration requirements. If an owner or operator fails t3
register the reported underground storage tank during the
fifteen-day period, the owrner or operator shall pay a fee of
twenty-five dol!ars upon registration of the tank.
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Sec. 605. Section 455B.473, subsection 4, Code 1987, is
amended to read as follows: )

4. The notice of the owner or operator to the department
under subsections 1 through 3 shall be accompanied by a fee of
€ive ten dollars for each tank included in the notice. A
separate-fund-is-created-in-the-state-treasuryy-the-receipts
of-which-are-appropriazed-to-pay-the-administrative-expenses
ei-the-deparément-éncu:red—undet—this-partr——Aii-Eees
eoiiected-by-the-deparcment-under-this-subsection-shaii-be
credited-to-the-funds--FPhe-unobliigated-or-unencumbered-batance
tn-the-fund-as-of-June-36-of-each-year-shaii-be-transferred-to
the~harardous-waste-reaediat-funds All moneys collected shall
be deposited .in the storage tank management account of the
groundwater protection fund created in section 455E.11. All
moneys collected pursuant to this section prior to July 1,
1987, which have not been expended, shall be deposited in the
storage tank management account.

Sec. 606. Section 455B.474, subsection 2, Code 1987, is
amended by adding the following new paragraph:

NEW PARAGRAPH. e. If an owner or operator is required to
uncover or removeé an underground storage tank based upon a
determination of the department that the underground storage
tank presents a hazard to the public health, safety, or the

environment, and if upon inspection of the tank the
determination is unfourded, the state m&y reimburse reasonable
costs incurred in the inspection of the tank. Claims for
reimbursement shall be filed on forms provided by the
commission. The commission ghall adopt rules pursuant to
chapter 17A relating tc-determinations of reasonableness in
approval or rejection cf claims in cases of dispute. Claims
shall be paid from the general fund of the state. When any
one of the tanks or the related pumps and piping at a multiple
tank facility are founé to be leaking, the state shall not
reimburse costs for uncovering or removing any of the other’
tanks, piping, or pumps that are not found to be leaking.

1€9°d'H
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Sec. 607. NEW SECTION. 455B.479 STORAGE TANK MANAGEMENT

FEE.
An owner or operator of an underground storage tank shall

pay an annual storage tank management fee of fifteen dollars
per tank of over one thousand one hundred gallons capacity.
The fees collected shall be deposited in the storage tank
management account of the groundwater protection fund.

DONALD D. AVENSON
Speaker of the House

JO ANN ZIMMERMAN
President of the Senate

I hereby certify that this bill originated in th= House and
is known as House File 631, Seventy-second Gene.al Assembly.

JOSEPH O'HERN
Chief Clerk of the House

Approved- , 1987

TERRY E. BRANSTAD
Governor



Critical Area Law -

§-1801, Declaration of
public policy.

(a) Findings.- The General
Assembly finds and declares
that:

(1) The Chesapeake Bay
and its tributaries are natural
* fesources of great significance

to the State and the nation;

(2) The shoreline and
adjacent lands constitute a

_valuable, fragile, and sensitive
part of this estuarine system,
where human activity can have
a particularly immediate and
adverse impact on water
quality and natural habitats;

(3) The capacity of these
shoreline and adjacent lands to
withstand the continuing
demands upon them, without
further degradation to water
quality and natural habitats is
limited;

(4) National studies have
documented that the quality
and productivity of the waters
of the Chesapeake Bay and its
tributaries have declined due
to the cumulative effects of
human activity that have
caused increased levels of
pollutants, nutrients, and toxics
in the Bay System and
declines in more protective

Subtitle 18

part, on minimizing further
adverse impacts to the water
quality and natural habitats of
the shoreline and adjacent
lands;

(8) The cumulative impact
of current development is
inimical to these purposes; and
(9) There is a critical and
substantial State interest for

ithe benefit of current and

future generations in fostering
more sensitive development
activity in a consistent and
uniform manner along
shoreline areas of the
Chesapeake Bay and its
tributaries so as to minimize
damage to water quality and
naturai habitats.

(b) Purposes.- It is
therefore the purpose of the
General Assembly in enacting
this subtitle to:

(1) Establish a Resource
Protection Program on a
cooperative basis between the
State and affected local
governments, with local
governments establishing and
implementing their programs in
a consistent and uniform
manner subject to State
criteria and oversight. (1984,
ch. 794.)

promulgated by the
Commission under Natural
Resources Article, §8-1806
and §8-1808 may not be
implemented unless the '
General Assembly at the 1986
Session affirms by joint
resolution that the criteria are
reasonable and acceptable to
accomplish the goals of this
subtitle. If a joint resolution of
affirmation is not-enacted by
the General Assembly at the
1986 Session, the criteria shall
be revised by the Commission
and resubmitted to the General
Assembly on the first day of
the 1987 Session and the
effective date of the criteria
shall be delayed until June 1,
1987."

(7) "Project approval"
means the approval of
development, other than
development by a state or
local government agency, in
the Chesapeake Bay Critical
Area by the appropriate local
approval authority. The term

includes approval of
subdivision plats and site
plans; inclusion of areas within
floating zones; issuance of
variances, special execptions,
and conditional use permits;
and issuance of zoning
permits. The term does not -
include building permits.

(b} Maryland-National
Capital Park and Planning
Commission.- Wherever this
subtitle requires Prince
George's County to exercise

§8-1802. Definitions;
obligation imposed
by subtitle on Prince
George's County
and Commission.

(a) Ingeneral.- (1) in this
subtital the following words
have the meanings indicated.

(2) "Commission" means
the Chesapeake Bay Critical
Area Commission established -
in this subtitle.

land uses such as forestland
and agricultural land in the Bay
region;

(5) Those portuons of the
Chesapeake Bay and its
tributaries within Maryland are
- particularly stressed by the
continuing population growth
and development activity
concentrated in the
Baltimore-Washington
meétropolitan corridor;

(6) The quality of life for the
citizens of Maryland is
enhanced through the
restoration of the quality and
productivity of the waters of
the Chesapeake Bay and its-
tributaries;

(7) The restoration of the
Che=~ngake Bay and its
trit ‘s is dependent, in

Editor's note.-Section 2, ch.
794, Acts 1984, provides that
"of the initial members of the
Chesapeake Bay Critical Area
Commission, the member from
Anne Arundel County, 2
members at large, and the
members from Keni, Queen
Ann's Talbot, and Dorchester
counties serve for terms of 4
years; the members from
Baltimore City and Wicomico,
Somerset, Calvert, Charles,
and St. Mary's counties serve
for terms of 3 years; and the

'Imembers from Baltimore,

Prince George's, Harford,
Cecil, Caroline, and Worcester
counties serve for terms of 2
years."

Section 3 of ch. 794
provides that "the criteria

(3) "Development" means
any aclivity that materially
affects the condition or use of
dry land, land under water, or
any structure.

(4) "Includes" means
includes or including by way of
illustration and not by way of
limitation.

(5) "Local Jurisdiction"
means a county, or a
municipal corporation with
planning and zoning powers, in
which any part of the
Chesapeake Bay Critical Area
as defined in this subtitle, is
located. .

(6) "Program" means the
critical area protection program
of a local jurisdiction including
any amendments to it.

any power or authority it
shares with the
Maryland-National Capital Park
and Planning Commission, the
obligation imposed by the
subtitle rests on both the
county and the
Maryland-National Capital Park
and Planning Commission in
accordance with their
respective powers and
authorities. (1984, ch. 794.)

§8-1803.

Chesapeake Bay
Critical Area
Commission created,
authorlty of
Secretary and Board
of Review.

(a) Commission created.-
There is a Chesapeake Bay
Critical Area Commission in
the Department.

(b) Authority of Secretary.-
The Secretary has no authority
under Title | of this article to
approve, alter, or amend the
policies or programs of the
Commission,; to transfer,
assign, or reassign statutory
functions or activities_to or
from the Commission; or to




adopt, approve or revise rules
and regulations of the
Commission.

(¢) Authority of Board of
Review.- The Board of Review
has no authority to hear or
determine appeals from
decisions of the Commission.
(1984, ch. 794.)

(vii) 2 from Calvert, Charles
or St. Mary's County, both of -
whom shall not be from the
same county;

(3) 8 individuals appointed
with the advice and consent of
the Senate, who shall
represent diverse interests,
and among whom shall be a
resident from each of the 6

§8-1804.
Composition of
Commission.

(a) Ingeneral.- The
Commission consists of 25
voting members who are
appointed by the Governor, as
follows:

(1) A full-time chairman,
appointed with the advise and
consent of the Senate, who
shall serve at the pleasure of
the Governor;

(2) 11 individuals,
appointed with the advice and
consent of the Senate, each of
whom is a resident and an
elected or appointed official of
a local jurisdiction. At least 1
of these 11 individuals must be
an elected or appointed official
of a municipality. These
individuals shall serve on the
Commission only while they
hold local office. Each shall be
selected from certain counties,
or from municipalities within
said counties, as follows, and
only after the Governor has
consulted with elected county
‘and municipal officials:

() 1 from each of Baltimore
City, and Anne Arundel,
Baltimore, and Prince
George's counties;

(i} 1 from Harford or Cecil
County,

(iii) 1 from Kent or Queen
Anne's County;

(iv) 1 from Caroline or
Worcester County;

{v) 1.from Talbot or
Dorchester County;

(vi) 1 from Wicomico or
Somerset County; and

counties that are listed and
from which an appointment
has not been made under
paragraph (2) of this
subsection and 2 of the 8
members appointed under this
item shall be at large
members; and

(4) The Secretaries of
Agriculture, Economic and
Community Development,
Health and Mental Hygiene,
Natural Resources, and State

of any of the Secretaries,
another representative of that
Secretary's department
appointed at the request of the
Secretary.

(b) Compensation.- A
member of the Commission
who does not hold another
office of profit at the State or
local level shall be entitied to
compensation as provided in
the budget. Members of the

reimbursement for expenses
as provided in the budget.

(c) Length of terms;
removal of members; filling
vacancies.- Except for the
chairman.and ex officio State °
officers or their
representatives:

(1) The term of a member is

years;

(2) The terms of members
are staggered as required by
the terms provided for
members of the Commission
on July 1, 1984;

(3) At the end of a term, a
member continues to serve
until a successor is appointed
and qualifies;

(4) A member who is
appointed after a term is
begun serves for the rest of ~
the term and until a successor
is appointed and qualifies;

(5) A member may serve no
more than 2 terms; and

(6) Any member of the
Commission appointed by the
Governor who shall fail to
attend at least 60 percent of
the meetings of the
Commission during any period
of 12 consecutive months shall
be considered to have
resigned, and the chairman
shall forward the member's
name to the Governor, not
later than January 15 of the
year following the
non-attendance with the
statement of non-attendance,
and the Governor shall
there-upon appoint a
successor for the remainder of
the term. If the member has
been unable to attend
meetings as required by this

Planning, ex officio, or, instead |subtitle for reasons satisfactory

to the Governor, the Governor
may waive the reguiation if the
reasons are made public.

(d) Vacancies other than by
expiration of term.- If a
vacancy arises other than by
the expiration of a term, the
Governor shall appoint within
30 days, with the advice and
consent of the Senate, a
successor of like qualifications
to serve the remainder of the

Commission shall be entitled tofterm. (1984, ch. 794.)

shall appoint an executive
director for the Commission.

(1) The Executive Director
serves at the pleasure of the
chairman and is entitied to the
salary provided in the State
budget.

(2) The Executive Director
shall direct the staff of the
Commission.

{c) Assistant attorney
general.- The Attorney
General shali designate an
assistant attorney general to
advise and represent the _
chairman and the Commission.
(1984, ch. 794.)

§8-1806. Powers of the
Commission. :

The Commission has all
powers necessary for carrying
out the purposes of this
subtitle, including the following:
(1) To adopt regulations
and criteria in accordance with
Title 2, Subtitle 5 (Joint
Committee on Administrative,
Executive and Legislative
Review) and Title 10, Subtitle 1
{Administrative Procedure Act)
of the State Government
Article;
(2) To conduct hearings in
connection with policies,

§8-1805. Commission
staff.

. (a) Ingeneral.- The
Commission shall have the
staff provided for in the State
budget. )

(1) The staff assigned to

Program in the Department
shall assist the Commission in
the development of regulations
and the review of programs.

(2) The State departments
represented on the
Commission may lend staff or
other assistance to the

Commission.

(b) Executive Director.-
The chairman with the
approval of the Commission

the Coastal Zone Management

proposed programs, and
proposed regulations or
amendments to regulations;
and

(3) To contract for
consultant or other services.
(1984, ch. 794.)

§8-1807. Chesapeake
Bay Critical Area.

(a) Initial planning area.-
The initial planning area for
determination of the
Chesapeake Bay Critical Area
consists of:

(1) All waters of and lands
under the Chesapeake Bay
and its tributaries to the head
of tide as indicated on the
State wetlands mdps, and all
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State and private wetlands
designated under Title 9 of this
article; and

(2) Allland and water areas
within 1,000 feet beyond the
landward boundaries of State
or private wetlands and the
heads of tides designated
under Title 9 of this article.

{b) Areas local jurisdictions
may exclude.- (1)(i) In
determining the Chesapeake
Bay Critical Area within its
boundaries, a local jurisdiction
may exclude those portions of
the planning area designated

in subsection (a) of this section

which the local jurisdiction
finds to be:

1. Part of a developed,
urban area in which, in view of
available public facilities and
applicable laws and
restrictions, the imposition of a
program would not
substantially improve
protection of tidal water quality
or conservation of fish, wildlife,
or plant habitats; or

2. Located at least 1,000
feet from open water and
separated from open water by
an area of wetlands which it is
found will serve to protect tidal
water quality and fish, wildlife,

_ or plant habitats from adverse

impacts of development in the
excluded area. '
(i) A portion of urban area

.10 be excluded shall be at least|,
- 50 percent developed and may

not be less than 2,640,000
square feet in contiguous area
or the entire initial planning
area located within the

- boundaries of a municipality,

whichever is less.

(2) A local jurisdiction shall
include in any program
submitted to the Commission

under §8-1809 a designation of

those portions of the
Chesapeake Bay Critical Area
proposed for exclusion under
paragraph (1) of this
subsection, together with all
factual information and expert
opinion supporting its findings
under this subsection.

(™ The Commission shall

ap 1 local jurisdiction's

designation of portlons to be
excluded unless the
Commission finds, based on
stated reasons, that the

was:

(i) Not supported by
competent and material
evidence; or

(i) Arbitrary or capricious.
(4) If the Commission
develops the program to be
applied in a local jurisdiction, it
shall exclude areas as
appropriate to meet the intent
of paragraph (1) of this
subsection.

(c) Area des:gnated as
critical area.- The Chesapeake
Bay Critical Area shall consist
of:

(1) Those areas designated
in subsection (a) of this
section, except any areas
excluded in accordance with
subsection (b) of this section,
and

(2) Additional areas
proposed for inclusion by iocal
jurisdictions and approved by
the Commission. (1984, ch.
794.)

decision of the local jurisdiction

(b) Goals of program.- A .
program shall consist of those
elements which are necessary
or appropriate to:

(1) Minimize adverse
impacts on water quality that
result from pollutants that are
discharged from structures or
conveyances that have run off
from surrounding lands;

(2) Conserve fish, wildlife,
and plant habitat; and

(3) Establish land use
policies for development in the
Chesapeake Bay Critical Area
which accommodate growth
and also address the fact that,
even if pollution is controlled,
the number, movement, and
activities of persons in that
area can create adverse
environmental impacts.

(c) Elements of program.-
At a minimum, a program
sufficient to meet the goals
stated in subsection (b)
includes:

(1) A map designating the
critical area in a local
jurisdiction;

(2) A comprehensive
zoning map for the critical
area;

§8-1808. Program
development.

(a) Local jurisdictions to
implement: grants.-(1) It is the
intent of this subtitle that each
local jurisdiction shall have
primary responsibility for

program, subject to review and
approval by the Commission.
(2) The Governor shall
include in the budget a sum of
money to be used for grants to

the reasonable cost of
developing a program under
this section. Each local
jurisdiction shall submit to the

a detailed request for funds
that are equivalent to the
additional costs incurred in
developing the program under
this section.

developing and implementing a

reimburse local jurisdictions for

Governor by October 31, 1984,

(3) As necessary, new or
amended provisions of the
jurisdiction's:

(i) Subdivision regulations;

(iiy Comprehensive or
master plan,

(i)) Zoning ordinances orf
regulations;

(iv) Provisions relating to
enforcement; and

(v} Provisions as
appropriate relating to
grandfathering of development
at the time the program is
adopted or approved by the
Commission; -

project approvals shall be
based on findings that projects
are consistent with the
standards stated in subsection
(b) of this section;

(5) Provisions to limit the
amount of land covered by
buildings, roads, parking lots,
or other impervious surfaces,
and to require to encourage

(4) Provisions requiring that

cluster development, where
necessary or appropriate,

(6) Establishment of buffer
areas along shorelines within
which agriculture will be
permitted only if best
management practices are
used, provided that structures
or any other use of land which
is necessary for adjacent
agriculture shall also be
permitted in any buffer area;

(7) Requirements for
minimum setbacks for
setbacks for structures and
septic fields along shorelines; -

(8) Designation of shoreline
areas if any that are suitable
for parks, hiking, biking, wildlife
refuges, scenic drives, public
access or assembly, and
water-related recreation such
as boat slips, piers, and
beaches;

(9) Designation of shoreline
areas, if any, that are suitable
for ports, marinas, and
industries that use water for
transportation or derive
economic benefits from shore

_{access;

(10) Provisions requiring
that all harvesting of timber in
the Chesapeake Bay Critical
Area be in accordance with
plans approved by the district
forestry board; and

(11) Provisions establishing
that the controls in a program
which are designed to prevent
runoff of pollutants will not be
required on sites where the
topography prevents runoff
from directly or indirectly
reaching tidal waters.

(d) Criteria for program
development.- (1) The
Commission shall promulgate
by regulation on or before
December 1, 1985, criteria for -
program development and
approval, which are necessary
or appropriate to achieve the
standards stated in subsection
(b) of this section. Prior to
developing its criteria and also
prior to adopting its criteria, the
Commission shall hold at least
6 regional public hearings, one
in each of the following areas: -




(i) Harford, Cecil, and Kent
counties

(ii) Queen Anne's, Talbot,
and Caroline counties,

(i) Dorchester, Somerset,
and Wicomico counties;

(iv) Baltimore City and
Baltimore County;

(v) Charles, Calvert, and St.
Mary's counties; and

(vi) Anne Arundel and
Prince George's counties.
During the hearing process,
the Commission shall consult
with each affected local
jurisdiction.

{2} The President of the
-Senate and the Speaker of the
House shall appoint 5 senators
and 5 delegates respectively to
serve as the Joint Committee
on Chesapeake Bay Critical
Areas. The Joint Committee
shall be staffed by the
Department of Legislative
Reference. The Commission
shall meet with the Joint
Committee on Chesapeake -
Bay Critical Areas periodically
as the Committee requests to
review development and
implementation of the criteria
for program development.

(¢} Dredging not
prevented.- Nothing in this
section shall impede or prevent
the dredging of any waterway
in a critical area. However,
dredging in a critical area is
subject to other applicable
federal and State laws, rules,
and regulations. (1984, ch.
794.) '

Chesapeake Bay Critical Area
located within its territorial
limits; or

{2) Not to develop such a
program.
(b) Commission may adopt
program.- If a local jurisdiction
states its intent not to develop
a program or fails to submit a
timely statement of intent, the
Commission shall prepare and
adopt a program for the part of
the Chesapeake Bay Critical
Area in that local jurisdiction.

(c) Submission of locally
developed program.- If a local
jurisdiction states its intent to
develop a program, it shall
prepare.a proposal program
and submit it to the
Commission within 270 days
after the effective date of the
criteria adopted under §8-1808

local jurisdiction submits
evidence satisfactory to the
Commission that it is making
reasonable progress in the
development of a program, the
Commission may extend this
period for up to an additional
180 days. Before submission
of a program to the
Commission within the time
allowed by this subsection, a
local jurisdiction shall hold at
ieast one public hearing on the
proposed program, for which
2-weeks notice shall be
published in a newspaper of
general circulation in the local
jurisdiction..

§8-1809. Approval and
adoption of program.

(8) Statement of intent.-
Within 45 days after the criteria
adopted by the Commission
under 8-1808 of this subtitle
become effective, each local
jurisdiction shall submit to the
Commission a written
statement of its intent either:

(1) To develop a critical
area protection program to
control the use and
development of that part of the

days after a program is
submitted, the Commission
shall appoint a panel of 3 of its
members to conduct in the
affected jurisdiction a public
hearing on the proposed
program.

(2) Within S0 days after the
Commission receives a
proposed program from a local
jurisdiction, it shall either
approve the proposal or notify
the local jurisdiction of specific
changes that must be made in
order for the proposal to be
approved. If the Commission

of this subtitie. However, if the

(d) Public hearing; approval
by Commission.- (1) Within 30

does neither the proposal shall

_ |pe deemed approved.

(3) A changed proposal
shall be submitted to the
Commission in the same
manner as the original
proposal, within 40 days after
the Commission's notice.
Unless the Commission
approves a changed proposal
or disapproves a changed
proposal and states in writing
the reason for its disapproval
within 40 days, the changed
proposal shall be deemed
approved.

(c) Adoption of program.-
Within 80 days after the
Commission approves a
proposed program, the local
jurisdiction shall hold hearings
and adopt the program in
accordance with legisiative
procedures for enacting
ordinances. If the governing
body of the local jurisdiction
wishes to change any part of
the approved proposal before
adoption, it shall submit the
proposed change to the
Commission for approval.
Unless the Commission
approves the change or
disapproves the change and
states in writing the reasons
for its disapproval within 30
days after it receives the
change, the change shall be
deemed approved. A changed
part may not be adopted until it
is approved by the
Commission.

() Programs effective
within 760 days.- Within 760
days after criteria adopted by
the Commission become
effective, there shall be in
effect throughout the
Chesapeake Bay Critical Area
programs approved or adopted
by the Commission.

() Proposed
amendments.- Each local
jurisdiction shall review and
propose any necessary
amendments to its program,
including local zoning maps, at
ieast every 4 years.

.JAmendments shall be

submitted to and acted on by
the Commission in the same

manner as the original
program.

(h) Program not be be
amended without approval of
Commission.- A program may
not be amended except with
the approval of the
Commission. Except for
amendments developed during
program review under
subsection (g) of this section,
an amendment to a zoning
map may be granted by a local
approving authority only on
proof of a mistake in the
existing zoning. '

(i) Standards for approval
by Commission.- The
Commission shall approve
programs and amendments
that meet:

(1) The standards set forth
in §8-1808 (b)(1) through (3) of
this subtitie; and

(2) The criteria adopted by

‘the Commission under

§8-1808 of this subtitle.

(i Program to be available
for public inspection.- Copies
of each approved program, as
it is amended from time to
time, shall be maintained by
the local jurisdiction and the
Commission in a form
available for public inspection.
(1984, ch. 794.)

§8-1810. Programs
adopted by Commission.

(a) When Commission to _
adapt program.- if a local
jurisdiction fails to notify the
Commission that it will develop
a program, fails to submit a
proposed program or changed
proposal on time, or fails to

a proposed-program or
changed proposal that is
submitted, the Commission
shall prepare and adopt a
program that satisfies the
criteria adopted under §8-1808
of this subtitle for the part of
the Chesapeake Bay Critical
Area in that local jurisdiction.
(b) Public hearing;

Commission program to

obtain Commission approval of _



supersede local law.- Where a
local jurisdiction fails to adopt
or obtain Commission approval
of a program, the Commission
shall promulgate a program for
that jurisdiction by adopting
rules and regulations in
accordance with Title 2,
Subtitle 5 (Joint Committee on
Administrative, Executive, and
Legislative Review) and Title
10, Subtitle 1 (Administrative
Procedure Act) of the State
Government Article. Before
the full Commission
promulgates a program under
this subsection, it shall appoint
a-panel of 3 of its members to
conduct in the affected
jurisdiction at least 2 public
hearings at least 10 days apart
on the proposed program, for
which two weeks notice shall
be published in a newspaper of
general circulation of the local
jurisdiction. A program
promuigated by the
Commission under this
subsection supersedes any
inconsistent local laws,
ordinances, or plans.

(c) Local jurisdictions to
enforce.- if the Commission
adopts a program for a local
jurisdiction, the program shall
be implemented and enforced
by local authorities in the same
manner as if the program had
been adopted by the local
jurisdiction itself.

(d) Local program to
supersede Commission
program.- If at any time after
the Commission has adopted a
program for a local jurisdiction,
" the local jurisdiction submits an
alternative program of its own
that satisfies the criteria
. adopted under §8-1808 of this
- subtitle and is approved by the
Commission, the alternative
program supersedes the
program adopted by the
Commission. (1984, ch. 794.)

§8-1811. Project
approval.

{a) Project consistent with
program.- From the effective
date of a program approved or
adopted by the Commission, a

project approval that involves
land located in the
Chesapeake Bay Critical Area
may not be granted unless it is
consistent and complies with
the program.

(b) Projects requiring notice
to Commission.- (1) The
Commission shall-adopt
regulations identifying those
classes of applications for
project approval of which it
wishes to receive notice.

(2) From the date
designated by the Commission
in approving or adopting a
program, an applicant for
project approval or the local
agency authorized to grant
project approval on an
application in any of the
identified classes shall send to
the Commission in accordance

‘lwith the regulations and any

other instructions of the
Commission, a copy of every
pending or hew application for
approval that is in any of the
identified classes. Before the
close of the next business day
after receipt of a copy of an
application in any of the
identified classes shall send to
the Commission in accordance
with the regulations and any
other instructions of the
Commission, a copy of every
pending or new application for
approval that is in any of the
identified classes. Before the
close of the next business day
after receipt of a copy of an
application from the applicant
or the local approving
authority, the Commission
shall send written notice of
receipt to the applicant and to

the iocal approving authority.
A failure of the Commission to
send a timely notice shall
render paragraph (3) of this
subsection inapplicable as to

that application.

{3) The local approving
authority shall not process an
application of which a copy
must be sent to the
Commission until it has
received notice of receipt from
the Commission, and any
action of the local approving
authority in violation of this
paragraph shall be void.
(1984, ch. 794.)

the time within and manner in
which the authority granted in
subsection (a) may be
exercised.

(c) Appeal authonzed -
The chairman may appeal an
action or decision even if the
chairman was not a party to or
is not specifically aggrieved by
the action or decision. (1984,
ch. 794.)

§8-1812. Commission
chairman; authority

regarding judicial
proceedings.

(a) Ingeneral.- After the
Commission has approved or
adopted a program, the
chairman of the Commission
has standing and the right and

authority to initiate or intervene
in any administrative, judicial,
or other original proceeding or
appeal in this State concerning
a project approval in the
Chesapeake Bay Critical Area.
The chairman may exercise
this intervention authority
without first obtaining approval
from the Commission, but the
chairman shall send prompt
written notice of any
intervention or initiation of
action under this section to
each member of the
Commission. The chairman
shall withdraw the intervention
or action initiated if within 35
days after the date of the
chairman's notice, at least 13
members indicate disapproval
of the action, either in writing
addressed to the chairman or
by vote at a meeting of the
Commission. A member
representing the local
jurisdiction affected by the
chairman's intervention or
action may request a meeting
of the Commission to vote on
the chairman's intervention or
action.

{b) Rules of procedure.-
Except as stated in this
subtitle, the chairman is
subject to general laws and
rules of procedure that govern

§8-1813. Prior pro;ect
approval.

(a) Specific findings

" |required.- From dune 1, 1984

with regard to any subdivision
plat approval or approval of a
zoning amendment, variance,
special exception, conditional
use permit or use of a floating
zone, affecting any land or
water area located within the
initial planning area indentified
in §8-1807 (a) of this subtitle,
for which application is
completed after that date, the
approving authority of the local
ljurisdiction in rendering its
decision to approve an
application shall make specific
findings that:

(1) The proposed
development will minimize
adverse impacts on water
quality that result from
pollutants that are discharged
from structures or
conveyances or that have run
off from surrounding lands;
and

(2) The applicant has
identified fish, wildlife, and
plant habitat which may be
adversely affected by the
proposed development and
has designed the development
50 as to protect those
identified habitats whose loss
would substantially diminish
the continued ability of
populations of affected specnes
to sustain themselves.

(b) Information required
from applicant.- With regard to
any application for project
approval described in
subsection (a) of this section, a




local approving authority shall
require such addtitional
information from an applicant
as is necessary in order o
make the findings required by
subsection (a).

(¢} Section in effect until
program effective.- This
section shall remain in effect in
a local jurisdiction until such
time as an approved program
“ becomes effective.

(c) Appiicability of other
laws.- This subtitle is not
intended to relieve any

obligation otherwise imposed

by law or regulation to obtain
licenses, permits, or approvals
from State and local regulatory
agencies or to comply with
applicable State and local
regulatory prohibitions or
restrictions. (1984, ch. 794.)

. Iproject plans and to compel

the requiremenfs of approved |

restoration of lands or
structures to their condition
prior to any modification which
was done in violation of the
approved project plans.

{e) Action to restrain
violation.- Notwithstanding any
other provision of this section,
whenever a development in
the Critical Area is proceeding

(d) Exception.- This
section does not apply to any
application initially filed prior to
. March 1, 1984. (1984, ch.

794.)

§8-1814. Commission
approval of certain
projects; applicability of
other laws.

(a) Approval of local agency
projects.- After 760 days have
elapsed from the date upon
which criteria adopted by the
Commission become effective,
any State or local agency that
proposes development which
has not been subject to project
approval by the iocal
jurisdiction under an approved
program, including buildings,
treatment plants, roads,

§8-1815. Enforcement.

(a) Violators subject to
prosecution or suit.- Violators
of the provisions of programs
approved or adopted by the

prosecution or suit by local
authorities, who may invoke
the sanctions and remedies
afforded by State or local law.

(b) Referral to Attorney
General.- Whenever the
chairman has reason to
believe that a local jurisdiction
is failing to enforce the
requirements of a program
applicable to a particuiar
development, the chairman
shall serve notice upon the
local enforcement authorities.
If within 30 days after service
of such notice, the local

railroads, and airports, in the
Chesapeake Bay Critical Area
shall, before it begins the
development, receive the
approval of the Commission in
accordance with procedures or
exceptions set forth in
regulations adopted by the
Commission using the
standards set forth in §8-1808
{b)(1) through (3) of this
subtitle. These regulations
shall be promuigated on.or
before September 1, 1987,
and only after consultation with
affected State and local
agencies.

(b) Consistency
determinations.- The
Secretary shall consult with the
Commission in making
consistency determinations
under the Federal Coastal

authorities have failed to
initiate an action to remedy or
punish the violation, the

chairman may refer the matter

to the Attorney General.

{c) Sanctions-Remedies
available to local jurisdictions.-
Upon referral of an alleged
violation under subsection (b)
of this section, the Attorney
General may invoke any

sanction or remedy available to
local authorities, in any court of]

competent jurisdiction in which
the local authorities would be
authorized to prosecute or sue
the violator.

(d) Same-Equitable
remedies.- In addition to any
other sanction or remedy

available, the Attorney General

may bring an action in equity
to compel compliance or
restrain noncompliance with

Zone Management Program.

Cormmission shall be subject to

in violation of approved project
plans and thereby threatens to
immediately and irreparably
degrade the quality of tidal
waters or fish, wildlife, or plant
habitat, the Attorney General,
upon request of the chairman,
may bring an action to restrain
the violation and, as
appropriate, to compel
restoration of any land or water|
areas affected by the
development. (1984, ch. 794.)

§8-1816. Commission to
prepare report.

In consuitation with State and
local agencies involved in
planning, acquiring, and
managing open space and
recreational lands, the
Commission shall, by January
1, 1987, prepare a report to
the governor and the General
IAssembly recommending
State policy and goals for:

(1) The provision of public
access along the shoreline of
the Chesapeake Bay and its
tributaries; and

(2) The reforestation of land
within the Critical Area, and
the preservation of forested
land within the Critical Area.
(1984, ch. 794.)

Cross reference.- See Editor's |
note to §8-1801.of this article.




Amendments To The
CHAPTER 601

AN ACT concerning
Chesapeake Bay Critical Area
Commission - Quorum - Public
Hearings and Official Actions.

FOR the purpose of providing
for a quorum of the
Chesapeake Bay Critical Area
- Commission and panels of the
Commission; preventing the
Commission or a panel of the
Commission from holding a
public hearing unless a
quorum is present; preventing
the Commission or a panel of
the Commission from taking
official actions unless a
quorum is present and a
certain vote occurs; altering
the number of members on
certain panels of the
Commission; and generally
relating to quorum, public

hearings, and official actions of

the Chesapeake Bay Critical
Area Commission and panels
of the Commission.

BY adding to

Article - Natural Resources

Section 8-1801 (c)

Annotated Code of Maryland

{1983 Replacement Volume
and 1985 Supplement)

SECTION 1. BEIT
ENACED BY THE GENERAL
ASSEMBLY OF MARYLAND,
That the Laws of Maryland
read as follows:

" Article - Natural Resources
8-1801.

(E)(1) A QUORUM OF THE
COMMISSION CONSISTS OF
1 MEMBER MORE THAN A
MAJORITY OF THE FULL
AUTHORIZED MEMBERSHIP
OF THE COMMISSION

(2) A QUORUM OF A
PANEL OF THE

Critical Area Law - 1986

COMMISSION CONSISTS OF
3 MEMBERS.
(3) THE COMMISSION OR
A PANEL OF THE
COMMISSION MAY NOT
HOLD A PUBLIC HEARING
UNLESS A QUORUM IS
PRESENT.

(4) THE COMMISSION OR
A PANEL OF THE
COMMISSION MAY NOT

UNLESS:

() A QUORUM IS
PRESENT; AND

() A MAJORITY OF THE
MEMBERS WHO ARE
PRESENT AND ELIGIBLE TO
VOTE CONCUR IN OR VOTE
FOR THE ACTION.

8-1809.

(d)(1) Within 30 days after
a program is- submitted, the
Commission shall appoint a
panel of 5 of its members to
conduct, in the affected
jurisdiction, a public hearing of
the proposed program.

SECTION 2, AND BEIT
FURTHER ENACTED, That
this Act shall take effect June
1, 1986.

TAKE ANY OFFICIAL ACTION

portions of the Critical Area;
requiring certain clustering of
development in certain areas
of the Critical Area; and

allocation in the Resource
Conservation Area of the
Chesapeake Bay Critical Area.

BY adding to

Article - Natural Resources
Section 8-1808.1

Annotated Code of Maryland
(1983 Replacement Volume
and 1985 Supplement)

Preamble
HOUSE BILL No. 1434

WHEREAS, To protect the
Chesapeake Bay, the General
Assembly enacted Chapter
794 of the Acts of 1984; and

WHEREAS, Under Chapter
794 of the Acts of 1984, the
Chesapeake Bay Critical Area
Commission adopted
regulations under COMAR
14.15.02.05 and .06
concerning the development in
Resource Conservation Areas
of the Critical Area; and

Chapter 602

AN ACT concerning
Chesapeake Bay Critical
Areas-Growth Allocation in the
Resource Conservation Area

FOR the purpose of adding to
criteria adopted by the
Chesapeake Bay Critical Area
Commission certain conditions
on development in the Critical
Area; authorizing certain types
of new development in certain
portions of the Critical Area;
establishing certain
requirements that local
jurisdictions will have to meet
in planning for and permitting
certain types of new
development in certain

8-1808.1

(A) THIS SECTION IS
INTENDED TO ESTABLISH
CONDITIONS FOR
DEVELOPMENT IN THE
CHESAPEAKE BAY
CRITICAL AREA IN
ADDITION TO THOSE
ESTABLISHED IN CRITERIA
OF THE COMMISSION,
HOWEVER, IN THE EVENT
OF ANY INCONSISTENCY

generally relating to the growth

BETWEEN THE CRITERIA
AND THE PROVISIONS OF
THIS SECTION, THIS
SECTION SHALL CONTROL.
(B) WHEN LOCATING
NEW INTENSELY
DEVELOPED OR LIMITED
DEVELOPMENT AREAS,
LOCAL JURISDICTIONS
SHALL USE THE
FOLLOWING GUIDELINES:

(1) NEW INTENSELY
DEVELOPED AREAS
SHOULD BE LOCATED IN
LIMITED DEVELOPMENT
AREAS OR ADJACENT TO °
EXISTING INTENSELY
DEVELOPED AREAS;

(2) NEW LIMITED
DEVELOPMENT AREAS
SHOULD BE LOCATED
ADJACENT TO EXISTING
LIMITED DEVELOPMENT
AREAS OR INTENSELY
DEVELOPED AREAS;

(3) EXCEPT AS
|PROVIDED IN PARAGRAPH
(5) OF THIS SUBSECTION,
NO MORE THAN HALF OF
THE EXPANSION
ALLOCATED IN THE
CRITERIA OF THE
COMMISSION MAY BE
LOCATED IN RESOURCE

WHEREAS, The General CONSERVATION AREAS;
IAssembly intends, this Act to (4) NEW INTENSELY
authorize certain additional DEVELOPED OR LIMITED
types of development and o |DEVELOPMENT AREA TO
add certain conditions on new |RE LOCATED IN THE
development in the Resource |RESOURCE
Conservation Area; now, CONSERVATION AREA
therefore, SHALL CONFORM TO ALL
. CRITERIA OF THE
SECTION 1, BE IT COMMISSION FOR SUCH
ENACTED BY THE GENERAL|AREAS AND SHALL BE
IASSEMBLY OF MARYLAND, IDESIGNATED ON THE
That the Laws of Maryland  |COMPREHENSIVE ZONING
read as follows: MAP SUBMITTED BY THE
Article-Natural Resources LOCAL JURISDICTION AS

PART OF ITS APPLICATION -
TO THE COMMISSION FOR
PROGRAM APPROVAL OR
AT A LATER DATE IN
COMPLIANCE WITH
8-1809(G) OF THIS
SUBTITLE; AND

(5) IN CALVERT,
CAROLINE, CECIL,
CHARLES, DORCHESTER,
KENT, QUEEN ANNE'S, ST.
MARY'S, SOMERSET,




TALBOT, WICOMICO, AND
WORCESTER COUNTIES, IF
THE COUNTY IS UNABLE TO
UTILIZE A PORTION OF THE
GROWTH ALLOCATED TO
THE COUNTY IN
PARAGRAPHS (1) AND (2)
OF THIS SUBSECTION
WITHIN OR ADJACENT TO
EXISTING INTENSELY

_ DEVELOPED OR LIMITED
DEVELOPMENT AREAS AS
DEMONSTRATED IN THE
LOCAL PLAN APPROVED BY
THE COMMISSION, THEN
THAT PORTION OF THE
ALLOCATED EXPANSION
- WHICH CANNOT BE SO
LOCATED MAY BE LOCATED
IN THE RESOURCE
CONSERVATION AREA IN
ADDITION TO THE
EXPANSION ALLOCATED IN
PARAGRAPH (3) OF THIS
SUBSECTION. A
DEVELOPER SHALL BE
REQUIRED TO CLUSTER
ANY DEVELOPMENT IN AN
AREA OF EXPANSION
AUTHORIZED UNDER THIS
PARAGRAPH.

(C) IN CALCULATING THE
1-IN-20 ACRE DENSITY OF
DEVELOPMENT THAT IS
PERMITTED ON A PARCEL
LOCATED WITHIN THE
RESOURCE
CONSERVATION AREA, A
LOCAL JURISDICTION MAY
PERMIT THE AREA OF ANY
PRIVATE WETLANDS
LOCATED ON THE
PROPERTY TO BE -
INCLUDED, UNDER THE
FOLLOWING CONDITIONS:

" (1) THE DENSITY OF
DEVELOPMENT ON THE
UPLAND PORTION OF THE
PARCEL MAY NOT EXCEED
1 DWELLING UNIT PER 8
ACRES; AND

(2) THE AREA OF
PRIVATE WETLANDS SHALL
BE ESTIMATED ON THE
BASIS OF VEGETATIVE
INFORMATION AS
DESIGNATED ON THE
STATE WETLANDS MAPS.

SECTION 2. AND BE IT
FURTHER ENACTED, That

this Act shall take effect June
1, 1986.

SECTION 1. BEIT
ENACTED BY THE GENERAL
ASSEMBLY OF MARYLAND,

CHAPTER 603

AN ACT concerning
Chesapeake Bay Critical
Area-intrafamily Transfers

FOR the purpose of
authorizing a person to
subdivide a single parcel of
land of a certain size in the

- |Chesapeake Bay Critical Area

into a certain number of
parcels if the conveyances are
only to family members;
providing for the scope,
application, and effect of this
Act; making stylistic changes;
defining certain terms;
authorizing a local jurisdiction
to make certain submissions to
the Chesapeake Bay Critical
Area Commission under this
Act; authorizing a local
jurisdiction to permit certain
intrafamily transfers under
certain circumstances;
providing for the subdivision of
certain parcels of land subject
to certain laws; providing for
certain powers and duties of a
local jurisdiction under this Act;
and generally relating to
certain intrafamily transfers in
the Critical Area

BY adding to

Arlicie - Natural Resources

Section 8-1801.1

Annotated Code of Maryland

(1983 Replacement Volume
and 1985 Supplement)

Preamble

"WHEREAS, To protect the
Chesapeake Bay, the General
Assembly enacted Chapter
794 of the Acts of 1984; and

WHEREAS, The General
Assembly intends this Act to
control over any regulation of
the Commission to allow for
intrafamily transfers of certain
parcels of land in the Critical
Area; now, therefore,

That the Laws of Maryland
read as follows:
Article - Natural Resources

8-1808.1

(A)(1) IN THIS SECTION,
THE FOLLOWING WORDS
HAVE THE MEANINGS
INDICATED.

(2) "BONA FIDE
INTRAFAMILY TRANSFER"
MEANS A TRANSFER TO A
MEMBER OF THE OWNER'S
IMMEDIATE FAMILY OF A
PORTION OF THE OWNER'S
PROPERTY FOR THE
PURPOSE OF
ESTABLISHING A
RESIDENCE FOR THAT
FAMILY MEMBER.

(3) “IMMEDIATE FAMILY"
MEANS A FATHER,
MOTHER, SON, DAUGHTER,
GRANDFATHER,
GRANDMOTHER,
GRANDSON, OR
GRANDDAUGHTER.

(B) NOTWITHSTANDING
DENSITY LIMITATIONS
ESTABLISHED IN CRITERIA
OF THE COMMISSION, AS
PART OF ITS LOCAL
PROGRAM, A LOCAL
JURISDICTION MAY SUBMIT
PROVISIONS BY WHICH AN
OWNER OF A PARCEL OF
LAND IN THE RESOURCE
CONSERVATION AREA MAY
BE PERMITTED TO MAKE
BONA FIDE INTRAFAMILY
TRANSFERS.

(C) IF A LOCAL
JURISDICTION iINCLUDES
PROVISIONS FOR BONA
FIDE INTRAFAMILY .
TRANSFERS AS PART OF
ITS LOCAL PROGRAM, THE
LOCAL JURISDICTION
SHALL PERMIT A BONA
FIDE INTRAFAMILY
TRANSFER TO BE MADE
ONLY FROM PARCELS OF
LAND THAT:

(1) WERE OF RECORD

-|ON MARCH 1, 1986; AND

(2) ARE 7 ACRES OR
MORE AND LESS THAN 60
ACRES IN SIZE.

- (D) ABONA FIDE
INTRAFAMILY TRANSFER
FROM A PARCEL OF LAND
SHALL BE A SUBDIVISION
OF THE PARCEL OF LAND
THAT IS SUBJECT TO
LOCAL APPROVAL UNDER.
“THE SUBDIVISION
CONTROL" SUBTITLE OF
ARTICLE 66b, UNDER TITLE
7 OF ARTICLE 28 OF THE
CODE, OR UNDER ANY
SUBDIVISION CONTROL
PROVISIONS OF A
CHARTER COUNTY.

(E)(1) A LOCAL
JURISDICTION MAY
APPROVE THE
SUBDIVISION OF A PARCEL
OF LAND INTO THE
NUMBER OF LOTS
INDICATED IN THIS
SUBSECTION BY MEANS OF
A BONA FIDE INTRAFAMILY
TRANSFER, AND MAY NOT
APPROVE ANY GREATER
SUBDIVISION OF THE
PARCEL OF LAND OR ANY
PORTION OF IT.

(2) A PARCEL THATIS 7

'JACRES OR MORE AND LESS

THAN 12 ACRES IN SIZE

MAY BE SUBDIVIDED INTO 2

LOTS. :
(3) A PARCEL THAT IS 12

ACRES OR MORE AND LESS

THAN 60 ACRES IN SIZE
MAY BE SUBDIVIDED INTO 3
LOTS. THE LOTS MAY BE
CREATED AT DIFFERENT -
TIMES.

(F)(1) AS A CONDITION OF
APPROVAL, A LOCAL
JURISDICTION SHALL
REQUIRE THAT:

(1) ANY DEED FOR A LOT
THAT IS CREATEDBY A °
BONA FIDE INTRAFAMILY
TRANSFER SHALL CONTAIN
A COVENANT STATING
THAT THE LOT IS CREATED
SUBJECT TO THE
PROVISION OF THIS
SECTION; AND

(I) ALOT CREATED BY A
BONA FIDE INTRAFAMILY
TRANSFER MAY NOT BE
CONVEYED

»



SUBSEQUENTLY TO ANY
PERSON OTHER THAN A
MEMBER OF THE OWNER"S
IMMEDIATE FAMILY,
EXCEPT UNDER
PROCEDURES
ESTABLISHED PURSUANT
TO SUBSECTION (G) OF
THIS SECTION.

(2) THIS SUBSECTION
DOES NOT PREVENT THE
CONVEYANCE OF THE LOT
TO A THIRD PARTY AS
SECURITY FOR A
MORTGAGE OR DEED OF

TRUST.
(G) IF ALOCAL

" [THE COMMISSION'S

CRITERIA TO MAINTAIN
LAND AREAS NECESSARY
TO SUPPORT THE
PROTECTIVE USES OF
AGRICULTURE, FORESTRY,
OPEN SPACE, AND
NATURAL HABITATS IN
RESOURCE
CONSERVATION AREAS
WARRANT AN EXCEPTION.

SECTION 2. AND BE IT
FURTHER ENACTED, That
this Act shall take effect June
1, 1986.

WHEREAS, The General
Assembly intends this Act to
prevent the impervious
surfaces limitation that is
greater than a certain
percentage unless the General
Assembly specifically approves
the action; now, therefore.,

SECTION 1. BEIT
ENACTED BY THE GENERAL
ASSEMBLY OF MARYLAND,
That the Laws of Maryland

tread as follows:

L‘\rticle - Natural Resources

JURISDICTION INCLUDES
PROVISIONS FOR BONA
FIDE INTRAFAMILY
TRANSFERS AS PART OF
ITS LOCAL PROGRAM, THE
LOCAL JURISDICTION
SHALL ESTABLISH
STANDARDS AND
PROCEDURES, SUBJECT TO
THE APPROVAL OF THE
COMMISSION, BY WHICH
THE LOCAL JURISDICTION
WILL PERMIT THE
SUBSEQUENT
CONVEYANCE OF LOTS TO
PERSONS OTHER THAN
IMMEDIATE FAMILY
MEMBERS. THE
STANDARDS AND
PROCEEDS SHALL ASSURE
THAT:

(1) THE LOTWAS
CREATED AS PART OF A
BONA FIDE INTRAFAMILY
TRANSFER AND NOT WITH
THE INTENT DF »
SUBDIVIDING THE
ORIGINAL PARCEL OF LAND
FOR PURPOSES OF
ULTIMATE COMMERCIAL
SALE; AND

{2)(1) A CHANGE IN
CIRCUMSTANCES HAS
OCCURRED SINCE THE
ORIGINAL TRANSFER WAS
MADE THAT IS NOT
INCONSISTENT WITH THIS
SUBTITLE AND THAT
WARRANTS AN EXCEPTION;
OR . :

() OTHER
CIRCUMSTANCES THAT
ART CONSISTENT WITH

-

. SUBTITLE AND WITH

CHAPTER 604

AN ACT concerning
Chesapeake Bay Critical
Area-impervious Surfaces
Limitation '

FOR the purpose of prohibiting
the Chesapeake Bay Critical
Area Commission from
establishing an impervious
surfaces limitation greater than
certain amounts unless
approved by the General
Assembly; providing for the
scope, application, and effect
of this Act; and generally
relating to impervious surfaces
limitations.

BY adding to .
Article - Natural Resources
Section 8-1808.1

Annotated Code of Maryland
(1983 Replacement Volume

and 1985 Supplement)
Preamble

WHEREAS, To protect the
Chesapeake Bay, the General
Assembly enacted Chapter
794 of the Acts of 1984; and

WHEREAS, Under Chapter
794 of the Acts of 1984, the
Chesapeake Bay Critical Area
Commission adopted
regulations under COMAR
14.15.02.02 to provide for
general policies for
development in the Critical
Area; and

8-1808.1

(A) THIS SECTION
APPLIES
NOTWITHSTANDING;

(1) ANY OTHER
PROVISION OF THIS
SUBTITLE; OR

(2) ANY CRITERIA OR
GUIDELINE OF THE
COMMISSION ADOPTED
UNDER THIS SUBTITLE,

(B) THIS SECTION
CONTROLS OVER ANY
OTHER REQUIREMENT
CONCERNING IMPERVIOUS
SURFACES LIMITATIONS IN
THE CRITICAL AREA.

(C) FOR STORMWATER
RUNOFF, MAN-CAUSED
IMPERVIOUS AREAS SHALL
BE LIMITED TO 15 PERCENT
OF A PARCEL TO BE
DEVELOPED. HOWEVER,
IMPERVIOUS SURFACES ON
ANY LOT NOT EXCEEDING 1
ACRE IN SIZE IN A
SUBDIVISION APPROVED
AFTER JUNE 1, 1986 MAY
BE UP TO 25 PERCENT OF
THE LOT.

-- SECTION 2. ANDBE IT
FURTHER ENACTED, That'
this Act shall take effect June
1, 1986.




The Criteria
14.15.01 General Provisions
.01 Definitions.

A. As used in this subtitle,
the following terms have the
meanings indicated.

B. Terms Defined.

. (1) "Afforestation" means
the establishment of a tree
crop on an area from which it
has always or very long been
absent, or the planting of open

-areas which are not presently
in forest cover.

* (2) "Agriculture” means all
methods of production and
management of livestock,
crops, vegetation, and soil.
This includes, but is not limited
to, the related activities of
tillage, fertilization, pest
control, harvesting, and
marketing. It also includes, but
is not limited to, the activities
of feeding, housing, and
maintaining of animals such as
cattle, dairy cows, sheep,
goats, hogs, horses, and
poultry and handling their by
products.

(3) "Agricultural easement"
menas a non-possessory
interest in land which restricts
the conversion of use of the
land, preventing
non-agricultural uses.

(4) "Anadromous fish"
means fish that travel
upstream (from their primary
habitat in the ocean) to
freshwaters in order to spawn.

(5) “Aquaculture” means (a)
* the farming or culturing of
finfish, shellfish, other aquatic
plants or animals, or both, in
lakes, streams, inlets,
estuaries, and other natural or
artificial water bodies or
impoundments. (b) Activities
include the hatching, ,
cultivating, planting, feeding,
raising, and harvesting of
aquatic plants and animals and
the maintenance and
construction of necessary
equipment, buildings, and
growing areas. (c) Cultivation

limited to, seed or larvae
development and growout
facilities, fish pens, shellfish
rafts, tacks and longlines,
seaweed floats and the culture
of clams and oysters on
tidelands and subtidal areas.
For the purpose of this
definition, related activities
such as wholesale and retail
sales, processing and product
storage facilities are not
considered aquacultural
practices.

(6) "Barren land" means
unmanaged land having
sparse vegetation.

(7) "Best Management
Practices (BMPs)" means
conservation practices or
systems of practices and
management measures that
control soil loss and reduce
water quality degradation
caused by nutrients, animal
waste, toxics, and sediment.
Agricultural BMPs include, but
are not limited to, strip
cropping, terracing, contour
stripping, grass waterways,
animal waste structures,
ponds, minimal tillage, grass
and naturally vegetated filter
strips, and proper nutrient
application measures.

(8) "Buffer" means a
naturally vegetated area or
vegelated area established or
managed to protect aquatic,
wetland, shoreline, and
terrestrial environments from
man-made disturbances.

(9) "Clearcuiting” means
the removal of the entire stand
of trees in one cutting with tree
reproduction obtained by
natural seeding from adjacent
stands or from trees that were
cut, from advanced
regeneration or stump sprouts,
or from planting of seeds or
seedlings by man.

(10) "Cluster development”
means a residential
development in which dwelling
units are concentrated in a
selected area or selected
areas of the development tract
50 as to provide natural habitat
or other open space uses on

methods include, but are not

the remainder.

(11) "Colonial nesting water
birds" means herons, egrets,
terns, and glossy ibis. For
purposes of nesting, these
birds congregate (that is
"colonize") in relatively few

|areas, at which time, the

regional populations of these
species are highly susceptible
to local disturbances.

(12) “"Commercial

_|harvesting” means a

commercial operation that
would alter the existing
composition or profile, of both,
of a forest, including all
commercial cutting operations
done by companies and
private individuals for
leconomic gain.

(13) "Commission" means

-{the Chesapeake Bay Critical

Area Commission.

{14) "Community piers"
means boat docking facilities
associated with subdivisions
and similar residential areas,
and with condominium,
apartment, and other
multiple-family dwelling units.
Private piers are excluded
from this definition.

(15) "Comprehensive or
master plan" means a
compilation of policy
statements, goals, standards,
maps, and pertinent data
relative to the past, present,
and future trends of the local
Furisdiction including, but not
limited to, its population,
housing, economics, social
patterns, land use, water
resources and their use,
transportation facilities, and
public facilities, prepared by or
for the planning board, agency,
or office.

(16) "Conservation
easement” means a
nNon-possessory interest in Jand
which restricts the manner in
which the land may be
developed in an effort to
reserve natural resources for
future use.

(17) "Cover crop" means
the establishment of a
vegetative cover to protect
soils from erosion and to
restrict pollutants from entering

the waterways. Cover crops
can be dense, planted crops of
grasses or legumes, or crop
residues such as corn,; wheat,
or soybean stubble which
maximize infiltration and
prevent runoff from reaching
erosive velocities.

(18) "Critical Area" means
all lands and waters defined in
Section 8-1807 of the Natural
Resources Article, Annotated
Code of Maryland. They

linclude:

(a) all waters of and lands
under the Chesapeake Bay
and its tributaries to the head
of tide as indicated on the
State and private wetlands
designated under Title 9 of the
Natural Resources Atticle,
Annotated Code of Maryland;

(b) all land and water areas
within 1,000 feet beyond the
landward boundaries of State
or private wetlands and the
heads of tides designated
under Title 9 of the Natural
Resources Article, Annotated
Code of Maryland; and

(c) modification to these
areas through inclusions or
exclusions proposed by local

jurisdictions and approved by
the Commission as specified in
Section 8-1807 of the Natural
Resources Article, Annotated
Code of Maryland.

(19) "Density" means the
number of dwelling units per
acre within a defined and
measurable area.

(2) "Developed woodlands™
means those areas of 1 acre
or more in size which
predominantly contain trees
and natural vegetation and
which also include residential,
commercial, or industrial
structures and uses.

(21) "Development
activities" means the
construction or substantial
alteration of residential,
commercial, industrial,
institutional, or transportation
facilities or structures.

(22) "Documented breeding
bird areas" means forested
areas where the occurrence of
interior dwelling birds, during



the breeding season, has been
demonstrated as a result of
on-site surveys using standard
biological survey techniques.

(23) "Ecosystem" means a
more or less self-contained
biological community together
with the physical environment
in which the community's
organisms occur.

- (24) "Excess stormwater
run-off* means all increases in
stormwater resulting from:

(a) Anincrease in the
imperviousness of the site,
including all additions to
building, roads, and parking
lots; :

(b) Changes in permeability
caused by compaction during
construction or modifications in
contours, including the filling or
drainage of small depression
areas;

(c) Alteration of
drainageways, or regarding of
slopes;

(d) Destruction of forest; or

(e) Instalilation of collection
systems to intercept street
flows or to replacde swales or
other drainageways.

(25) "Fisheries activities"
means commercial water
dependent fisheries facilities
including structures for the
packing, processing, canning,
or freezing-of finfish,
crustaceans, moliusks, and
amphibians and reptiles and
also including related activities
such as wholesale and retail
sales product storage facilities,
crab shedding, off-loading
docks, shellfish culture
" operations, and shore-based
facilities necessary for
aquaculture operations.

(26) "Forest" means a
biological community
dominated by trees and other
woody plants covering a land
area of 1 acre of more. This
also includes forests that have
been cut, but not cleared.

(27) "Forest Interior
Dwelling Birds" means species
of birds which require relatively
large forested tracts in order to
' 4 successfully (for

rle, various species of

flycatchers, warblers, vircos,
and woodpeckers).

(28) "Forest management”
means the protection,
manipulation, and utilization of
the forest to provide muttiple
benefits, such as timber
harvesting, water transpiration,
wildlife habitat, etc.

- (29) "Forest practice"
means the alteration of the
forest either through tree
removal or replacement in
order to improve the timber,
wildlife, recreational, or water
quality values.

(30) "Highly erodible soils"
means those soils with a slope
greater than 15 percent; or
those soils with a K value
greater than .35 and with
slopes greater than 5 percent.

(31) "Historic waterfowl
staging and concentration
area” means an area of open
water and adjacent marshes
where waterfow! gather during
migration and throughout the
winter season. These areas
are “historic” in the sense that
their location is common
knowledge and because these
areas have been used
regularly during recent times.

(32) "Hydric soils" means
soils that are wet frequently
enough to periodically produce
anacerobic conditions, thereby
influencing the species
composition or growth, or both,
of plants on those soils.

(33) "Hydrophytic
vegetation" means those
plants cited in "Vascular Plant
Species Occurring in Maryland
Wetlands" (Dawson, F. et al.,
1985) which are described as
growing in water or on a
substrate that is at least
periodically deficient in oxygen
as a result of excessive water
content (plants typically found
in water habitats).

(34) "K Value" means the
soil erodibility factor in the
Universal Soil Loss Equation.
It is a quantitative value that is
experimentally determined.

(35) "Land-based
agquaculture” means the raising
of fish or shellfish in any

natural or man-made, enclosed
or impounded, water body.

(36) "Land clearing" means
any activity that removes the
vegetative ground cover.

(37) "Landforms" means
features of the earth's surface
created by natural causes.

(38) "Marina" means any
facility for the mooring,
berthing, storing, or securing of
watercraft, but not including
community piers and other
non-commercial boat docking
and storage facilities.

(39) "Mean High Water
Line" means the average leve!
of high tides at a given
location.

(40) "Natural Heritage
Area” means any communities
of plants or animals which are
considered to be among the
best Statewide examples of
their kind, and are designated
by regulation by the Secretary
of the Department of Natural
Resources.

(41) "Natural vegetation"
means those plant
communities that develop in
the absence of human
activities.

(42) "Nature-dominated”
means a condition where
landforms or biological
communities, or both, have
developed by natural
processes in the absence of
human intervention.

(43) "Natural features”
means components and
processes present in or
produced by-nature, including
but not limited to, soil types,
geology, slopes, vegetation,
surface water, drainage
patterns, aquifers, recharge
areas, climate, flood plains,
aquatic life, and wildlife.

(44) "Non-point source
pollution” means poliution
generated by diffuse land use
activities rather than from an
identifiable or discrete facility.
it is conveyed to waterways
through natural processes,

such as rainfall, storm runoff,

or groundwater seepage rather
than by deliberate discharge.
Non-point source pollution is

not generally corrected by
"end-of-pipe" treatment, but
rather, by changes in land
management practices.

(45) "Non-renewable
resources" means resources
that are not naturally
regenerated or renewed.

(46) “"Non-tidal wetlands"
means those lands in the
Critical Area, excluding tidal
wetlands regulated under Title
9 of Natural Resources Article,
Annotated Code of Maryland,
where the watet table is
usually at or near the surface,
or lands where the soil or
substrate is covered by
shallow water at some time
during the growing season.
These regulations apply to the
Palustrine class of non-tidal
wetlands as defined in
"Classification of Wetlands and
Deepwater Habitats of the
United States" (Publication
FWS/ODS-79/31, December
1879) and as identified on the
National Wetlands Inventory
maps, or which may be
identified by site survey at the
time of application for a
development activity. These
lands are usually characterized
by one or both of the following:

(a) At least periodically, the
lands support predominantly
hydrophytic vegetation;

(b) The substrate is
predominantly undrained
hydric soils. A

(47) "Offsets" means
structures or actions that
compensate for undesirable
impacts. '

{48) "Open space" means
land and water areas retained
in an essentially undeveloped
state.

(49) "Overburden" means’
the strata or material in its
natural state, before its
removal by surface mining,
overlying a mineral deposit, or
in between mineral deposils.

(50) "Palustring” means all
non-tidal wetlands dominated
by trees, shrubs persistent
emergent plants, or emergent
mosses or lichens and all such
wetlands that occur in tidal




areas where the salinity due to
ocean-derived salts is below
one-half part per 1,000 parts of
water.

(51) “Physiographic
features” means the soils,
topography, land slope and
aspect, and local climate that
influence the form and species
composition of plant
communities.

(62) "Port" means a facility
or area established or
designated by the State or
local jurisdictions for purposes
of water-bourne commerce.

(53) "Private harvesting"
means the cutting and removal
of trees for personal use.

(54) "Project approvals”
means the approval of
development, other than
development by a State or
local government agency, in
the Chesapeake Bay Critical
Area by the appropriate local
approval authority. The term
includes approval of
subdivision plats and site
plans; inclusion of areas within
floating zones; issuance of
variances, special exceptions,
and conditional use permits;
and issuance of zoning
permits. The term does not
include building permits.

(55) "Public water-oriented
recreation” means
shore-dependent recreation
facilities or activities provided
by public agencies which are
available to the-general public.

(56) "Reclamation" means
the reasonable rehabilitation of
disturbed land for useful
" purposes, and the protection of

the natural resources of |
show farmers how to make the

best possible use of their soil
and water resources while
protecting and conserving
those resources for the future.
It is a document containing a
map and related plans that

adjacent areas, including
waterbodies.

(57) "Redevelopment"
means the process of
developing land which is or
has been developed.

(58) "Reforestation” means |’
the establishment of a forest |
through artificial reproduction
or natural regeneration.

(59) "Renewable resource"
means a resource that can
renew or replace itself and,
therefore, with proper

management, can be
harvested indefinitely.

(60) “Riparian habitat"

means a habitat that is
strongly influenced by water
and which occurs adjacent to
streams, shorelines, and
wetlands.

(61) "Seasonally flooded

water regime” means a
condition where surface water
is present for extended
periods, especially early in the
growing season, and when
surface water is absent, the
jwater table is often near the
land surface.

(62) "Selection” means the

removal of single, scattered,
mature trees or other trees
from uneven-aged stands by
frequent and periodic cutting
operations.

(63) "Significantly eroding

areas" means areas that erode
2 feet or more per year.

(64) "Species in need of

conservation” means those
fish and wildlife whose
continued existence as part of
the State's resources are in
question and which may be
designated by regulation by
the Secretary of Natural
Resources as in need of
conservation pursuant to the
requirements of Natural
Resources Adicle,
and 4-2A-03, Annotated Code
of Maryland.

10-2A-06

(65) "Spoil pile" means the

overburden and reject
materials as piled or deposited
during surface mining.

(66) "Soil Conservation and

Water Quality Plans" means

and-use plans for farms that

ndicate:
(a) How the landowner

plans to treat a farm unit;

(b) Which best

management practices the
landowner plans to install to

treat undésirable conditions;.

land

(c) The schedute for
applying those Best
Management Practices.

(67) “Steep slopes” means

incline.

(68) "Thinning" means a
forest practice used to
accelerate tree growth of
quality trees in the shortest
interval of time.

(69) "Topography" means
the existing configuration of
the earth's surface including
the relative relief, elevation,
and position of land features.

(70) "Transitional habitat"
means a plant community
whose species are adapted to
the diverse and varying
environmental conditions that
occur along the boundary that
separates aquatic and
terrestrial areas.

(71) "Transportation
facilities” means anything that

to provide a means of
transport from one place to
another.

(72) "Tributary streams"”
means those perennial and
intermittent streams in the
Critical Area which are so
noted on the most recent U. S.
Geological Survey 7 1/2
minute topographic
quandrangle maps (scale
1:24,000) or on more detailed
maps or studies at the
discretion of the local
jurisdictions.

(73) "Utility transmission
facilities" means fixed
structures that convey or
distribute resources, wastes,
or both, including, but not
limited to, electric lines, water
conduits, and sewer lines.

(74) "Wash plant" means a
facility where sand and gravel
is washed during processing.

(75) "Water-based

of fish and shellfish in any
natural, open, free-flowing
water body. :

(76) "Water-use industry"
means an industry that

slopes of 15 percent or greater

is built, installed, or established

requires location near the
shoreline.because it utilizes
surface waters for cooling or
other internal purposes.

(77) "Waterfowl" means
birds which frequent and often
swim in water, nest and raise
their young near water, and
derive at least part of their food
from aquatic plants and
animals.

(78) "Wildlife corridor"
means a strip of land having
vegetation that provides
habitat and a safe passageway
for wildlife.

'|-:02 Explanation of Certain

Terms.

Every provision of this
Subtitle constitutes part of the
"criteria for program
development" within the
meaning and intent of Natural
Resources Article, §8-1808(d),
whether that provision is
termed a "definition”, "general
policy", "policy", or “criteria".

aquaculture” means the raising

14.15.02 Development
In the Critical Area

.01 Introduction.
The Commission is charged
with the development of

“[criteria that will accommodate

growth, and also provide for
the conservation of habitat and
the protection of water quality
in the Critical Area. Inthis
Chapter, criteria are proposed
for directing managing, and
controlling development (e.g.,
residential, commercial,
industrial and related facilities)
S0 that the adverse impacts of
growth in the Critical Area are -
minimized. These criteria are
based on the general policies
found in Regulation 02.

.02 General Policies.

A. In order to recognize
already existing land uses and
development in the Critical
Area, the Commission
recognizes these three types
of development areas:




(1) Intensely developed

Areas;

(2) Limited Development

Areas; and

(3) Resource Conservation
Areas.

" B. Within each jurisdiction,
intense development should be
directed outside the Critical
Area. Future intense
development activities, when
proposed in the Critical Area,
shall be directed towards the
Intensely Developed Areas.

C. Additional low intensity
development may be permitted
in the Limited Development
areas, but shall be subject to
strict regulation to prevent
adverse impacts on habitat
and water quality.

D. Development shall be
limited in the Resource
Conservation Area, which shall
be chiefly designated for
agriculture, forestry, fisheries

_ activities, other resource
utilization activities and for
habitat protection.

E. Local jurisdictions shall
identify each of the three areas
within their jurisdiction based
on the criteria to follow, and
develop policies and programs
to achieve the objectives as
proposed by the Commlssnon

F. Certain new
development, or
redevelopment activities or
facilities, because of their
intrinsic nature, or because of
their potential for adversely
affecting habitats or water
quality, may not be permitted
in the Critical Area except in

- Intensely Developed Areas

under Regulation .03 of this

Chapter, and only after the

activity or facility has

demonstrated to all appropriate
local and State permitting

agencies that there will be a

net improvement in water

quality to the adjacent body of

- water. These activities

include, the following:

(1) Non-maritime heavy
industry;

(2) Transportatlon facilities
ana “dility transmission

12 )8, except those

necessary to serve permitted
uses, or where regional or
interstate facilities must cross
tidal waters (utility
transmission facilities do not
include power plants; or

(3) Permanent sludge
handling, storage and disposal
facilities, other than those
associated with wastewater
treatment facilities. However,
agricultural or horticultural use
of sludge under appropriate
approvals when applied by an
approved method at approved
application rates may be
permitted in the Critical Area,
except in the 100 foot Buffer.

(4) Local jurisdictions may
preclude additional
development activities that
they consider detrimental to
water quality or fish, wildlife, or
plant habitats within their
jurisdictions.

G. Certain new
development activities or
facilities, or the expansion of
certain existing facilities,
because of their intrinsic
nature, or because of their
potential for adversely
affecting habitat and water
quality, may not be permitted
in the Critical Area unless no
environmentally acceptable
alternative exists outside the
Critical Area, and these
development activities or
facilities are needed in order to
correct an existing water
quality or wastewater

. |Imanagement problem. These

inciude:

(1) Solid or hazardous
waste collection or disposal
facilities; or
(2) Sanitary landfills.

H. Existing, permitted
facilities of the type noted in
G(1) and (2), above shall be
subject to the standards and
requirements of the Maryland
Department of Health and
Mental Hygiene, under
COMAR Title 10.

.03 Intensely Developed
Areas.

A. Intensely Developed
Areas are those areas where
residential, commercial,

institutional, and/or industrial
developed land uses
predominate, and where.
relatively little natural habitat
occurs. These areas shall
have at least one of the
following features:

(1) Housing density equal
to or greater than four dwelling
units per acre;

(2) industrial, institutionat,
or commercial uses are
concentrated in the area; or

(3) Public sewer and water
collection and distribution
systems are currently serving
the area and housing density is
greater than three dwelling
units per acre.

B. in addition, these
features shall be concentrated
in an area of at least 20
adjacent acres, or that entire
uptand portion of the Critical
Area within the boundary of a
municipality, whichever is less.

C. In developing their
Critical Area Programs, local
uunsdlcnon shall follow these
policies when addressing
Intensely Developed Areas:

(1) improve the quality of
runoff from developed areas
that enters the Chesapeake
Bay or its tributary streams;

(2) Accommodate
additional development of the
type and intensity designated
by the local jurisdiction
provided that water quality is

" [not impaired;

(3) Minimize the expansion
of Intensely Developed Areas
into portions of the Critical
Area designated as Habitat
Protection Areas under
COMAR 14.15.09 and
Resource Conservation Areas
under Regulation .05 of this
Chapter;

(4) Conserve and enhance
fish, wildlife, and plant
habitats, as identified in
COMAR 14.15.09, to the
extent possible, within
Intensely Developed Areas;
and

(5) Encourage the use of
retrofitting measures to
address existing stormwater
management problems.

D. In developing their
Critical Area Programs, local -
jurisdictions shall use the
following criteria for Intensely
Developed Areas:

(1) Local jurisdictions shall
develop a strategy to reduce
the impacts on water quality
that are generated by existing
development. This shall
include an assessment of
water quality and impacts to
biological resources prompted
by community redevelopment
plans and programs and may
further include a public
education program, the
limplementation of urban best
management practices, and
the use of such techniques are
as outlined in D(9)(a), below.

(2) Development and
redevelopment shall be subject
*10 the Habitat Protection Area
criteria prescribed in
COMAR 14.15.09.

(3) Stormwater.

(a) The local jurisdiction
shall require, at the time of the
development or
redevelopment, technologies
as required by applicable State
and local ordinances to
minimize adverse impacts to
water quality caused by
stormwater.

{b) In the case of
redevelopment, if these
technoligies do not reduce

- jpoliutant loadings by at least

10 percent below the level of
pollution on the site prior to
redevelopment, then offsets
shall be provided. ,

(c) Inthe case of new
development, offsets as
determined by the local
jurisdiction shall be used if they
reduce pollutant loadings by at
least 10 percent of the
predevelopment levels.

(d) Offsets may be provided
either on or off site, provided
that water quality benefits are
equivalent, that their benefits
are obtained within the same
watershed, and that the
benefits can be determined
through the use of modeling,
monitoring, or other




computation of mitigation
measures.

(4) If practicable,
permeable areas shall be
established in vegetation, and
whenever possible,
redevelopment shall reduce
existing fevels of pollution.

(5) Areas of public access
to the shoreline, such as foot
paths, scenic drives, and other
public recreational facilites,
should be maintained and, if
possibie, encouraged to be
established within Intensely
. Developed Areas.

(6) Ports and industries
which use water for
transportation and derive
economic benefits from shore
access, shall be located near
existing port facilities. Local
jurisdictions may identify other
sites for planned future port
facility development and use if
this use will provide significant
economic benefit to the State
of local jurisdiction and is
consistent with the provisions
of COMAR 14.15.03.03,
14.15.03.04, 14.15.03.05,
14.15.09, and other State and
federal regulations.

(7) Local jurisdictions shall
be encouraged to establish,
with assistance from the State,
programs for the enhancement
of biological resources within
the Critical Area for their
positive effects on water
quality and urban wildlife
habitat. These programs may
include urban forestry,-

landscaping, gardens, wetland,

and aquatic habitat restoration
. elements.

(8) To the extent -
practicable, future
development shall use cluster
development as a means to
reduce impervious areas and
to maximize areas of natural
vegetation.

(9) When the cutting or
clearing of trees in forests and
developed woodland areas is
associated with current or
planned development

activities, the following shall be

required:

(a) Establishment of.
programs for the enhancement
of forest and developed
woodland resources such as
programs for urban forestry
(for example, street tree
plantings, gardens,
landscaping, open land buffer
plantings);

(b) Establishment by
regulation that development
activities shall be designed and
implemented to minimize
destruction of forest and
woodland vegetation; and

(c) Protection for existing
forests and developed
woodlands identified as Habitat
Protection Areas in
COMAR 14.15.09.

.04 Limited Development
Areas.

A. Limited Development
Areas are those areas which
are currently developed in low
or moderate intensity uses.
They also contain areas of
natural plant and animal
habitats, and the quality of
runoff from these areas has
not been substantially altered
or impaired. These areas shall
have at least one of the
following features:

(1) Housing density ranging
from one dwelling unit per 5
acres up to four dwelling units
per acre;

(2) Areas not dominated by
agriculture, wetland, forest,
barren land, surface water, or
open space;

(3) Areas meeting the
conditions of Regulation .03A,
but not .03B, above;

(4) Areas having public
sewer or public water, or both.

B. in developing their
Critical Area Programs, local
jurisdictions shall follow these
policies when addressing
Limited Development Areas:

(1) Maintain, or if possible,
improve the quality of runoff
and groundwater entering the
Chesapeake Bay and its
tributaries;

(2) Maintain, to the extent
practicable, existing areas of
natural habitat; and

(3) Accommodate
additional low or moderate
intensity development if:

(a) This development
conforms to the water quality
and habitat protection criteria
in C, below; and

(b) The overall intensity of
development within the Limited
Development Area is not
increased beyond the level
established in a particular area
so as to change its prevailing
character as identified by
density and land use currently
established in the area.

C. Indeveloping their
Critical Area Programs, local
jurisdictions shall use all of the
following criteria for Limited
Development Areas:

(1) For all development
activities in the Limited
Development Areas, the
jurisdiction shall require that
the developer identify any
environmental or natural
feature described below, and
shall meet all of the following
standards of environmental
protection:

{a) Criteria as provided for
the Habitat Protection Areas in
COMAR 14.15.09, and those
for the Water-Dependent
Facilities in COMAR 14.15.03.
(b) All roads, bridges, and
utilities that must cross a
Habitat Protection Area shall
be located, designed,
constructed, and maintained
so as to provide maximum
erosion protection and
minimize negative impacts to
wildlife, aquatic life and their
habitats and maintain
hydrologic processes and
water quality. Roads, bridges,
or utilities may not be located
in any Habitat Protection Area
unless no feasible alternative
exists.

{c) All development
activities that must cross or
affect streams shall be
designed to:

(i) Reduce increases in
flood frequency and severity
that are attributable to
development;

(i) Retain tree canopy so
as to maintain stream water
temperature within normal
variation;

(i) Provide a natural
substrate for streambeds; and

(iv) Minimize adverse water
quality and quantity impacts of
stormwater.

(d)y All development sites .
shall incorporate a wildlife
corridor system that connects
the largest undeveloped, or
most vegetative tracts of land
within and adjacent to the site
in order to provide continuity of
existing wildlife and plant
habitats- with offsite habitats.
The wildlife corridor system
may include Habitat Protection
Areas identified in COMAR
14.15.09. Local jurisdictions
shall ensure the maintenance
of the wildlife corridors by
requiring the establishment of
conservation easements,
restrictive covenants, or similar
instruments through which the
corridor is preserved by public
or private groups, including
homeowners associations,
nature trusts, and other
organizations.

(2) For the cutting or
clearing of trees in forests and
developed woodland areas
which are associated with
current or planned
development activities in the
Limited Development Area, all
;unsdlcattons shall:

(a) Require that the
developer consider the
recommendations of the
Maryland Forest, Park and
Wildlife Service when planning
development on forested
lands;

{b) Provide reguiations that,
development activities be
designed and implemented to
minimize destruction of
woodland vegetation; and
(c) Provide protection for
forests and developed
woodlands identified as Habitat
Protection Areas in COMAR
14.15.09.

(3) For the aiteration of
forest and developed,
woodland in the Limited




-

Development Area, the

jurisdiction shall apply all of the

following criteria:

(a) The total acreage in
forest coverage within a
‘jurisdiction in the Critical Area
. shall be maintained, or
preferably, increased.

(b) All forests that are
allowed to be cleared or
developed shall be replaced in
the Critical Area on not less
than an equal area basis.

(c) That no more than 20
percent of any forestor
-developed woodiand may be
removed from forest use,
except as provided in C(4),
below. The remaining B0
percent shall be maintained
through recorded, restrictive
covenants or similar
instruments.

(d) Developed woodland
vegetation shall be conserved
to the greatest extent
" practicable.

(4) For replacement of
forest and developed
woodland, if more than 20
percent is removed from forest

use, the following formula shall

apply: a developer may clear
or develop more forest than
otherwise permitted to
disturbed, if the total forest
area removed from forest use
is not increased by more than
50 percent of the area
permitted to be disturbed in
C(3)(c) above, provided that
the afforsted area shall consist
of 1.5 times the total surface
acreage of the disturbed forest
or developed woodland area,

- or both. _

(5) In addition, local

jurisdictions shall adhere to the

following criteria for forest and
woodland development:
(a) Local programs shall

make provision for surety to be

provided by owners or
developers in an amount
acceptable to the local
jurisdiction and suitable to
assure satisfactory
replacement as required by
C(4), above;

‘' Grading permits shall be

T a1 before forest or

‘ developed woodland is

cleared;

(c) Forests which have
been cleared before obtaining
a grading permit, or that
exceed the maximum area
allowed in C(4) shall be
replanted at three times the
areal extent of the cleared
forest;

(d) If the areal extent of the
site limits the application of
C(3), C(4), and C(5)(c), above,
alternative provisions or
reforestation guidelines may
be developed by the local
jurisdiction, if they are
consistent with the intent of
COMAR 14.15.05, to conserve
the forest and developed
woodland resources of the
Critical Area, Alternative
provisions may include
fees-in-lieu provisions if the fee
is adequate to ensure the
restoration or establishment of
an equivalent forest area;

(c) If no forest is
established on proposed
development sites, these sites
shall be planted to provide a
forest or developed woodland
cover of at least 15 percent;]
(f) All forests designated on
development plans shall be
maintained to the extent
practicable, through
conservation easements,
restrictive covenants, or other
protective instruments;

{g) The developer shall
designate, subject to the
approval of the local
jurisdiction, a new forest area
on a part of the site not
forested; and
(h) The afforested area
shall be maintained as forest
cover through easements,
restrictive covenants, or other
protective instruments.

{6) Development on slopes
greater than 15 percent, as
measured before development,
shall be prohibited uniess the
project is the only effective
way to maintian or improve the
stability of the slope and is
consistent with the policies in
B, above.’

(7) For stormwater runoff,
man-caused impervious areas
shall be limited to 15 percent
of the site.

(8) Local jurisdictions -
should allow for modifications
in road standards to reduce
potential impacts to the site
and Critical Area resources,
where the reduced standards
do not significantly affect
safety. '

(9) To reduce the extent of
impervious areas and
maximize areas of natural
vegetation, cluster
development shall be
considered when planning for
future development.

(10) Development may be
allowed on soils having
development constraints if it
includes mitigation measures
that adequately address the
identified constraints and that
will not have significant
adverse impacts on water
quality or plant, fish, or wildlife
habitat. ' '

D. Indeveloping their
Critical Area Programs, the
local jurisdictions shall refer to
all of the following
complementary existing State
laws and regulations:

(1) For soil erosion and
sediment control (COMAR
08.05.0): ,

(a) In order to prevent soil
erosion and sedimentation, a
Soil Erosion and
Sedimentation Control Plan
shall be required whenever a
development within the Critical
Area will involve any clearing,
grading, transporting, or other
form of disturbance to land by
the movement of earth. This
plan shall be consistent with
the Requirements of Natural
Resources Article §§8-1101
through 8-1108, Annotated
Code of Maryland, and local
ordinances. Sediment control
practices shall be appropriately
designed to reduce adverse
water quality impact.

(b) Jurisdictions shall _
require erosion control as the
basis of sediment control plans
within the Critical Area.

(2) For stormwater runoff
(COMAR .08.05.05):

(a) Limitation on
Stormwater Runoff.
Development may not cause
downstream property,
watercourses, channels, or
conduits to receive stormwater
runoff at a higher volume or
rate than would have resulted
from a 10-year storm were the
land in its predevelopment
state.

(b) Storage Capacity. All
stormwater storage facilities
shall be designed with '
sufficient capacity to achieve
water quality goals of this
Subtitle and to eliminate all
runoff caused by the
development in excess of that
which would have come from
the site if it were in its
predevelopment state.

- {c) Stormwater
management measures shall
be consistent with the
requirements of Natural
Resources Article, §8-11A-01
et seq., Annotated Code of
Maryland.

.05 Resource Conservation
Areas.

A. Resource Conservation
Areas are those areas
characterized by
nature-dominated
environments (that is,
wetlands, forests, abandoned
fields) and resource-utilization
activities (that is, agriculture,
forestry, fisheries activities, or-
aquaculture). These areas
shall have at least one of the
following features:

(1) Density is less than one
dweiling unit per 5 acres; or
(2) Dominant land use is in,
agriculture, wetland, forest,
barren land, surface water, or
open space.

B. In developing their
Critical Area Programs, local
jurisdictions shall follow these
policies when addressing
Resource Conservation Areas:
(1) Conserve, protect, and
enhance the overall ecological
values of the CriticalArea, its




biological productivity, and its
diversity;

(2) Provide adequate
breeding, feeding, and
wintering habitats for those
wildiife populations that require
the Chesapeake Bay, its
tributaries, or coastal habitats
in order to sustain populations
of those species;

(3) Conserve the land and
‘water resource base that is
necessary to maintain and
supponrt land uses such as
agriculture, forestry, fisheries
aclivities, and aquaculture; and

(4) Conserve the existing
developed woodiands and
forests for the water quality
benefits that they provide.

C. In developing their
Critical Area Programs, local
jurisdictions shall use all of the
following criteria for Resource
Conservation Areas:

(1) Land use management
practices shall be consistent

necessary to support the
protective uses.

(5) Existing industrial and
commercial facilities, including
those that directly support
agriculture, forestry,
aquaculture, or residential
development not exceeding
the density specified in C(4),
above, shall be allowed in
Resource Conservation Areas.
Additional land may not be
zoned for industrial or
commercial development,
except as provided in
Regulation .06, below.

(6) Local jurisdictions shall
develop a program to assure
that the overall acreage of
forest and woodland within
their Resource Conservation
Areas does not decrease.

(7) Development activity
within the Resource
Conservation Area shall be
consistent with the criteria for
Limited Development Areas in

with the poficies and criteria for|Regulation .04.

Habitat Protection Areas in
COMAR 14.15.09, the policies
and criteria for Agriculture in
COMAR 14.15.06, and the
policies and criteria on
Forestry in COMAR 14.15.05.

(2) Agricuitural and
conservation easements shall
be promoted in Resource
Conservation Areas.

(3) Local jurisdictions are
encouraged to develop tax or
other incentive/disincentive
programs to promote the
continuation of-agriculture,
forestry, and natural habitats in
Resource Conservation Areas.

-(4) Land within the

" Resource Conservation Area
may be developed for
residential uses at a density
not to exceed one dwelling unit
per 20 acres. Within this limit
of overall density, minimum lot
sizes may be determined by
the local jurisdiction. Local
jurisdictions are encouraged to
consider such mechanisms as
cluster development, transfer
of development rights,
maximum lot size provisions,
and/or additional means to
maintain the land area

(8) Nothing in this
regulation shall limit the ability
of a participant in the
Agriculture Easement Program
to convey real property
impressed with such an
easement to family members
provided that no such
conveyance will result in a
density greater that 1 dwelling
unit per 20 acres.

.06 Location and Extent of
Future intensely Developed
and Limited Development
Areas. .

A. Intensely Developed and
Limited Development Areas
may be‘increased subject to
these guidelines:

(1) The area of expansion
of Intensely Developed or
Limited Development Areas, or
both, may not exceed an area
equal to 5 percent of the
county's portion of the
Resource Conservation Area
lands that are not tidal
wetlands or federally owned;

(2) When planning future
expansion of
Intensely-Developed and
Limited Development Areas,

counties in coordination with
. |affected municipalities, shall
establish a process to ,
accommodate the growth
needs of the municipalities.

B. When locating new
Intensely Developed or Limited
Development Areas, local
jurisdictions shall use these
guidelines:

(1) New Intensely
Developed Areas should be
located in Limited

- [Development Areas or

adjacent to existing intensely
Developed Areas;

(2) New Limited
Development Areas should be
located adjacent to existing
Limited Development Areas or
intensely Developed Areas;

(3) No more than one half
of the allocated expansion may
be located in Resource
Conservation Areas;

(4) New Intensely
developed Areas and Limited
Development Areas should be
located in order to minimize
impacts to Habitat Protection
Areas as specified in COMAR
14.15.09 and in an area and in
a manner that optimizes
benefits to water quality;

(5) New Intensely
Developed Areas should be
located where they minimize
their impacts to the defined
land uses of the Resource
conservation Area;

(6) New Intensely
Developed Areas and Limited
Development Areas in the
Resource Conservation Area
should be located at {east 300
feet beyond the landward edge
of tidal wetlands or tidal
waters.

.07 Grandfathering.

A. After program approval,
local jurisdictions shall permit
the continuation, but not -
necessarily the intensification
or expansion, of any use in
existence on the date of
program approval, unless the
use has been abandoned for
more than one year or is
otherwise restricted by existing
local ordinances. If any '

existing use does not conform
with the provisions of a local .
program, its intensification or
expansion may be permitted
only in accordance with the
variance procedures outlined
in COMAR 14.15.11.

B. Local jurisdictions shall
establish grandfather
provisions as part of their local
Critical Area Programs.
Except as otherwise provided,
local jurisdictions shall permit
ithe types of land described in
the following subsections to be .
developed in accordance with
density requirements in effect
prior to the adoption of the
local Critical Aréa Program
notwithstanding the density
provisions of the Chapter. A
local jurisdiction shall permit a
single lot or parcel of land that
was legally of record on the
date of the program approval
to be developed with a single

[family dwelling, if a dwelling is

not already placed there,
notwithstanding that such
development may be
inconsistent with the density
provisions of the approved
local program:

(1) Any land on which
development activity has
progressed to the point of the
pouring of foundation footings
or the installation of structural
members;

(2) Any legal parcel of land,
not being part of a recorded or
approved subdivision, that was
recorded or approved
subdivision, that was reoorded
as of December 1, 1985, and
land that was subdivided into
recorded, legally buildable lots,
where the subdivision received
the local jurisdiction’s final
approval prior to June 1, 1984,”
provided that::

(a) The local jurisdiction
develops as part of its
program, procedures to bring
these lands into conformance

- |with the local Critical Area

Program insofar as possible,
including the consolidation or
reconfiguration of lots not
individually owned, and these



procedures are approved by
the Commission, or

(b) If any such land has
received a building permit
subsequent to December 1,
1985, but prior to local

program approval, and is
located in a Resource
conservation Area, that land
must be counted by the local
jurisdiction against the growth
increment permitted in that
area under COMAR
14.15.02.06, unless the
Commission determines at the
time of the program approval
that steps had been taken to
conform the development to
the criteria in this Subtitle
insofar as possible;

(3) Land that was
subdivided into recorded,
legally buildable lots, where
the subdivision received the
local jurisdiction's final
approval between June 1,
1984 and December 1, 1985;
and

(4) Land that was
subdivided into recorded,
legally buildable lots, where
the subdivision received the
local jurisdiction’s final
approval after December 1,
1985, provided that either
development of any such land
conforms to the criteria in this
subtitle, or the area of the land
is counted by the local
jurisdiction against the growth
increment permitted under
. COMAR 14.15,02.06.

C. For purposes of
implementing this regulation, a
local jurisdiction shall have
- determined, based on land
uses and development in
existence on December 1,
1985, which land areas falf
within the three types of
development areas described
in COMAR 14.15.02.

D. Nothing in this regulation
may be interprested as altering
any requirements for
development activities set out
in COMAR 14.15.03 and
14.15.09 of this Subtitle.

14.15.03 Water
Dependent Facilities

.01 Definition.

A, "Water-dependent
facilities" means those
structures or works associated
with industrial, maritime,
recreastion, educational, or
fisheries activities that require
location at or near the
shoreline within the Buffer
specified in COMAR 14.15.09.
B. An activity is
water-dependent if it cannot
exist outside the Buffer and is
dependent on the water by
reason of the intrinsic nature of
its operation. These activities
include, but are not limited to,
ports, the intake and outfall
structures of power plants,
iwater-use industries, marinas
and other boat docking
structures, public beaches and
other public water-oriented
recreation areas, and fisheries
activities.

C. Excluded from this
regulation, are individual
private piers installed or
maintained by riparian
landowners, and which are not
part of a subdivision which
provides community piers (see
Regulation, .07 below).

.02 Policies.

In developing their Critical
area Programs, local
liurisdictions shall follow these
policies when addressing
water-dependent facilities:

A. Limit development
activities in the Buffer,
specified in COMAR 14.15.09,
to those that are

ater-dependent; and

B. Provide by design and
locational criteria, that these
activities will have minimal
individual and cumuiative
impact on water quality and
fish, wildlife, and plant habitat
in the Critical Area.

.03 General Criteria.

In developing their Critical
Area Programs, local
‘jurisdictions shall follow these

-

criteria when addressing
water-dependent facilities:

A. Except as otherwise
provided in this Chapter, new
or expanded development
activities may be permitted in
the Buffer in Intensely
Developed and Limited
Development Areas provided
that it can be shown:

(1) Thatthey are
water-dependent;

(2) That the project meets a
recognized private right o
public need; .

(3) That adverse effects on
water quality, and fish, plant,
and wildlife habitat are
minimized;

(4) That, in so far as
possible, non-water-dependent
structures or operations
associated with
water-dependent projects or
activities are located outside
the Buffer; and

(5) That the facilities are
consistent with an approved
local plan as set forth below.
B. Except as otherwise
provided in this regulation, new
or expanded development
activities may not be permitted
in those portions of the Buffer
which occur in Resource
Conservation Areas.

.04 Local Plan Requirements
for Water-Dependent Facilities.
A. Local jurisdictions, with
the assistance of appropriate
State agencies, shall develop a
plan and associated policies
and implementation programs
for approving areas suitable for
new or expanded
water-dependent facilities in
accordance with Regulation
.03, above, and others in this
Chapter. The plans and
programs should include the
re-evaluation of areas currently
zoned or approved for these

facilities to determine if current

policies are consistent with the
Critical Area Program.

B. The plan shall specify a
process which considers the

ffollowing factors in planning for

areas suitable for
water-dependent activities:

(1) That the activities will
not significantly alter existing
water circulation patterns or
salinity regimes;

(2) That the water bod
upon which these activities are
proposed has adequate
flushing characteristics in the
area;

{3) That disturbance to
wetlands, submerged aquatic
plant beds, or other areas of
important aquatic habitats will
be minimized,;

(4) That adverse impacts to
water quality that may occur as
a result of these activities,
such as non-point source
run-off, sewage discharge from
land activities or vessels, or
from boat cleaning and
maintenance operations, is
minimized;

(5) That shellfish beds will
not be disturbed or be made
subject to discharge that will
render them unsuitable for
harvesting;

(6) That dredging shall be
conducted in a manner, and
using a method, which causes
the least disturbance to water
quality and aquatic and
terrestrial habitats in the area
immediately surrounding the
dredging operation or within
the Critical Area, generally;

(7) That dredged spoil will
not be placed within the Buffer
or elsewhere in that portion of
the Critical Area which has
been designated as a Habitat
Protection Area except as
necessary for:

(a) Backfill for permitted
shore erosion protection
measures; \

(b) Use in approved
vegetated shore erosion
projects; ‘

(c) Placement on previously
approved channel
maintenance spoil disposal
areas; and

(d) Beach nourishment; and

(8) That interference with
the natural transport of sand
will be minimized.

C. The information
necessary for evaluating the
above factors, if not available




locally, should be obtained
from appropriate State and
federal agencies.

.05 Industrial and
Port-Related Water-Dependent
Facilities
New, expanded, or
redeveloped industrial or
port-related facilities and the
replacement of these facilities
‘may be permitted only in those
portions of Infensely
Developed Areas exempted
from Buffer designation in
COMAR 14.15.09 and are
subject to the requirements set
forth in Regulation .03A,
above.

.06 Marinas and Other
Water-Dependent Commercial
Maritime Facilities

A. ‘New or expanded
marinas and related facilities
may be permitted in the Buffer
within Intensely Developed
Areas and Limited
Development Areas subject to
the requirements of Regulation
.03A, above.

‘B. New marinas or related
maritime facilities may not be
‘permitted in the Buffer within
Resource Conservation Areas,
except as provided in
Regulation .08, below.

C. Expansion of existing
marinas may be permitted by
local jurisdictions within
Resource Conservation Areas
provided that it is sufficiently
demonstrated that the
expansion will not adversely
affect water quaility, and that it
will result in an overall inst
" improvement in water quality
at or leaving the site of the
marina.

D. New and existing
marinas shall meet the
sanitary requirements of the
State Department of Health
and Mental Hygiene as
required in COMAR 10.17.02,

E. New marinas shall
establish a means of v
minimizing the discharge of
bottom wash waters into todal
walers.

.07 Community Piers and
Other Related ) .
Non-Commercial Boat Docking
and Storage Facilities.

A. New or expanded
community marinas and other
non-commercial boat-docking
and storage facilities may be
permitted in the Buffer subject
to the requirements of
Regulation .03A, above, and
Reguiation.07B, below,
provided that:

(1) These facilities may not
offer food, fuel, or other goods
and services for sale and shall
provide adequate and clean
sanitary facilities;

(2) The facilities are
community owned and
established and operated for
the benefit of the residents of a
platted and recorded riparian
subdivision;

(3) The facilities are
associated with a residential
development approved by the
local jurisdiction for the Critical
Area and consistent with all
criteria and local regulations
for the Critical Area;

(4) Disturbance to the
Buffer is the minimum
necessary to provide a single
point of access to the facilities;
and

(5) If community piers,
slips, or moorings are provided
as part of the new
development, private piers in
the development are not
allowed.

B. The number of slips,
piers, or mooring buoys
permitted at the facility shall be
the lesser of §B(1) or (2),
below:

(1) One slip for each 50
feet of shoreline in the
subdivision in the Intense and
Limited Development Areas
and one slip for each 300 feet
of shoreline in the subdivision
in the Resource Conservation
Area; or
(2) A density of slips, piers,
or mooring buoys to platted
lots or dwellings within the
subdivision in the Critical Area
according to the following
schedule;

(4) Disturbance to the
Buffer is the minimum
necessary to provide a single
point of access to the facilities;
and

(5) If community piers,
slips, or moorings are provided
as part of the new
development, private piers in
the development are not
allowed.

B. The number of slips,
piers, or moorings buoys
permitted at the facility shall be
the lesser of §B(1) or (2),
below:

(1) One slip for each 50 feet
of shoreline in the subdivision
in the intense and Limited
Development Areas and one
slip for each 300 feet of
shoreline in the subdivision in
the Resource Conservation
Area; or '

(2) A density of slips, piers,
or mooring buoys to platted
lots or dwellings within the
subdivision in the Critical Area
according to the following

schedule:

Platted Lots of Dwellings
in the Critical Area

upto 15
16-40
41-100
101 - 300

over 300

08. Public Beaches and Other
Public Water-Oriented
~ Recreation of Education
Areas.

A. Public beaches or other
public water-oriented
recreation or education areas
including, but not limited to
publicly owned boat launching
and docking facilities and

inshing piers may be permitted
i

n the Buffer in Intensely
Developed Areas.

B. These facilities may be
permitted within the Buffer in
Limited Development Areas
and Resource Conservation
Areas provided that:

(1) Adequate sanitary
facilities exist;

(2) Service facilities are, to
the extent possible, located
outside the Buffer;

(3) Permeable surfaces are
used to the extent practicable,
if no degradation of
groundwater would result;

Slips and Moorings
1 for each lot

15 or 75%, whichever is
~ greater

30 or 50%, whichever is
greater

50 or 25%, whichever is
greater

75 or 15%, whichever is
greater.

(4) Disturbance to natural
vegetation is minimized; and
{5) Areas for passive
recreation, such as nature
study, and hunting and ,
trapping, and for education,
may be permitted in the Buffer
within Resource Conservation
Areas, if service facilities for
these uses are located outside
of the Buffer.

09. Research Areas.
Water-dependent research
facilities or activities operated
by State, federal, or local
agencies, or educational
institutions, may be permitted
in the Buffer, if
non-water-dependent
structures or facilities
associated with these projects
are, to the extent possible,
located outside of the Buffer.

.10 Fisheries Activities.
A. Lands and water areas
with high acquacultural

potential should be identified

-

-



by the local jurisdictions in
cooperation with the State.
These areas are encouraged
for that use and if so used,
should be protected from
degradation by other types of
land and water use or by
adjacent land and water uses.
B. Commercial
- water-dependent fisheries
facilities including, but not
limited to, structures for crab
shedding, fish off-loading
docks, shelifish culture
operations, and shore-based
- facilities necessary for
aguaculture operations, and
fisheries activities, may be
permitied in the Buffer, in
Intensely Developed, Limited
Development, and Resource
Conservation Areas.

g

.03 Criteria. .

In developing their Critical
Area Programs, local
jurisdictions shall use these
riteria:

A. Local jurisdictions, with
assistance from the State,
shall designate and map the
following shoreline areas:

(1) Shoreline areas where
no significant shore erosion
oCCurs,

(2) Other eroding areas
where non-structural measures
would be a practical and
effective method of erosion
control,-and

(3) Eroding areas where
only structural measures would
provide effective and practical
erosion control;

B. Local jurisdictions shall
adopt policies to be reflective

14.15.04 Shore Erosion
Protection Works

.01 Definition.

A. "Shore erosion
protection works" means those
structures or measures
constructed or installed to
prevent or minimize erosion of
the shoreline in the Critical
Area.

B. The criteria below are
not intended to apply to those
structures necessarily
associated with
water-dependent facilities in
COMAR 14.1_5.03.

.02 Policies.

In developing their Critica!
Area Programs, local
jurisdiction shall follow these
policies in regard to shore
erosion protection works:

A. Encourage the
protection of rapidly eroding
portions of the shoreline in the
Critical Area by public and
private landowners;

B. Where such measures
can effectively and practically
reduce or prevent shore
erosion, encourage the use of
nonstructural shore protection
measures in order to conserve
and protect plant, fish, and

of shoreline characteristics to
accomplish the following
objectives: '

(1) Provide that structural
control measures only be used
in areas designated in A(3),
above, where non-structural
control measures would be
impractical or ineffective;

(2) Provide that where
structural erosion control is
required, the measure that
best provides for conservation
of fish and plant habitat, and
which is practical and effective
shall be used;

(3) Provide that
non-structural measures be
utilized in areas of erosion as
described in A(2), above;

(4) Provide that structural
erosion measures not be
encouraged in areas where no
significant erosion occurs; and
(5) Provide that if significant
alteration in the characteristics
of a shoreline occurs, the
measure that best fits the
change may be used for sites
in that area.

[

-|Area Programs, local

rpolicies in regard to forest and

.01 Definitions.

A. "Forests" means
biological communities
dominated by trees and other
woody plants covering a land
area of 1 or more acres.

B. "Developed woodlands"”
means those areas of 1 acre of]
more in size which
predominantly contain trees
and natural vegetation and
which also include residential,
commercial, or industrial
structures and uses.

.02 Policies.
In developing their Critical

urisdictions shall follow these

developed woodland
protection:
A. Maintain and increase
the forested vegetation of the
Critical Area;
B. Conserve forests and
developed woodlands and
provide for expansion of
forested areas;
C. Provide that the removal
of trees associated with
development activities shall be
minimized and, where
appropriate, shall be mitigated;
and

D. Recognize that forests
are a protective land use and
should be managed in such a
manner so that maximum
values for wildlife, water
quality, timber, recreation and

and Wildlife Service and other
appropriate agencies.

B. Each Forest
Preservation Plan shall consist
of the following:

(1) Identification and
mapping, or otherwise
designating, forests and
developed woodland occurring
within the Critical Area;

(2) Identification of those
forest areas and developed
woodiands which include
Habitat Protection Areas in
COMAR 14.15.09; and which
also may include forest areas
that are periodically flooded
within the State wetlands
boundary; and -

(3) Programs to provide
incentives for the conversion of
other land uses to forested
conditions.

C. Where forests or
developed woodland occur
iwithin the local jurisdiction's
Critical Area, local policies and
programs for tree cultural
operations in the Critical Area
shall include all of the
following: »

(1) A Forest Management
Plan shall be required for all
timber harvesting occurring
within any 1 year interval and
affecting 1 or more acres in
forest and developed
woodland in the Critical Area.
The Plans shall be prepared by
a registered professional
forester and be reviewed and

other resources can be
maintained, recognizing that, in
some cases, these uses be
mutually exclusive.

.03 Criteria.

In developing their Critical
Area Programs, local
jurisdictions shall use the
following criteria:

A. Where forests or
developed woodlands occur
iwithin local jurisdictions, the

14.15.05

Forest and Woodland
Protection

local jurisdictions shall develop
a Forest Preservation Plan as
part of their Critical Area
Program. These plans are to

- |be developed in cooperation

with the Maryland Forest, Park

wildlife habitat.

approved by the Maryland
Forest, Park and Wildlife
Service through the District
Forestry Boards and the
project forester, and filed with
an appropriate designated
agency within the local
jurisdiction. Plans shall inciude
measures to protect surface -
and groundwater quality and
identify whether the activities
will disturb or affect Habitat
Protection Areas as identified
in COMAR 14.15.09, and
incorporate protection
measures for these areas as
specified by the local
jurisdictions. To provide for

he continuity of habitat, the
plans shall address mitigation



through forest management
techniques which include
scheduling size, timing and

"intensity of harvest cuts,
afforestation, and
reforestation.

(2) A Sediment Control
Plan shall be required for all
harvests of 5,000 square feet
or more of disturbed area in

the Critical Area, including
harvesting on agricultural
lands. This plan shall be
developed according to the
State guidelines entitled:
. "Standard Erosion and
Sediment Control Plan for
‘Harvest Operations." The
operations shall be
implemented in accordance
with specifications set out by
the Maryland Forest, Park and
Wildlife Service, and enforced
by the Department of Natural
Resources or the local
jurisdictions.

(3) The cutting or clearing
of trees within the 100-foot
Buffer, as described in
COMAR 14.15.09, shall be in
accordance with that Chapter.

these policies when
addressing agriculture:

A. Assure that agriculture
lands are identified and that
programs are established for
the Critical Area to maintain,
whera appropriate, agricultural
lands in agricuitural use, to the
greatest extent possible.

B. Recognize that
agriculture is a protective land
use that should be properly
managed so that it minimizes
its contribution to poliutant
loadings to the Bay and its
tributaries.

C. Assure that the creation_
of new agricultural lands is not
accomplished:

(1) By diking, draining, or
filling of any class or subclass
of palastrine wetlands, as
described in COMAR .
14.15.09.02, which have a
seasonally flooded or wetter
water regime, unless mitigation
as provided for in COMAR
14.15.05.02 of these
regulations is accomplished;

(2) By clearing of forests or
woodland on soils with a slope
greater than 15 percent; or on

14.15.06
Agriculture

.01 Definitions.

"Agriculture" means all
methods of production and
management of livestock,
crops, vegetation, and soil.
This includes but is not limited
fo, the related activities of
tilage, fertilization, pest

. control, harvesting, and

marketing. It also includes, but
is not limited to the activites of
feeding, housing, and

maintaining of animals such asJ

cattle, dairy cows, sheep,
goats, hogs, horses, and
poultry and handiing their
by-products.

.02 Policies.

In developing their Critical
Area Programs, local
jurisdictions shall follow all of

soils with a "K" value greater
than .35 and slope greater -
than 5 percent;

(3) If the clearing will
adversely affect water quality
or will destroy plant and wildlife
habitat as defined in COMAR
14.15.09 of these regulations;
or

4) By the clearing of
existing natural vegetation
within the Buffer as defined in
COMAR 14.15.09 of these
regulations.

D. Assure that the drainage
of non-tidal wetiands for the
purpose of agriculture be done
in accordance with a Soil
Conservation and Water
Quality Plan, approved by the
locat Soil Conservation District

E. Assure that Best
Management Practices for the
control of nutrients, animal

. lwastes, pesticides, and

sediment runoff be used to

protect the productivity of the
land base and enhance water
quality. These practices shall

minimize contamination of

" |surface and groundwater and,

further, shall minimize adverse
effects on plants, fish, and
wildlife resources.

F. Assure that animal
feeding operations, including
retention and storage ponds,
feed lot waste storage, and
manure storage minimize the
contamination of water bodies.

G. Assure that agricultural
activity permitted within the
Critical Area use Best ,
Management Practices in
accordance with a Soil
Conservation and Water
Quality Plan approved by the
local Soil Conservation District.

.03 Criteria,

A. In developing their
Critical Area Programs, local
jurisdictions shall use the
following criteria for agriculture:

(1) Local jurisdictions shall
develop an Agricultural
Protection Plan as part of their
Critical Area Program if the
land use exists in the
jurisdiction. These plans are to
be developed in cooperation
with the Soil Conservation
Districts, the County
Agricultural Land Preservation
Advisory Boards, and other
appropriate agencies.

(2) Each agricultural plan
shall consist of the following:

(a) An identification,
inventory, and mapping of
agricultural lands occurring
within the Critical Area;

{b) An identification of
agricultural lands which include
Habitat Protection
Areas defined in COMAR
14.15.09;

(c) Programs for
maintaining the agricuitural
lands in agricultural use and
for protecting water quality,

.{and plant and wildlife habitat,

which shall include at a
minimum:

(i) The incorporation of the
agricultural components of the
State 208 Water Quality Plan
into local water quality plans if
any exist,

(i) Development of
measures for encouraging the
preservation of agncultural
lands,

(iiiy Provisions for the
protection of Habitat Protection
Areas within agricultural lands
as required in COMAR
14.15.09, and

(iv) Provisions requiring
Forest Management Plans for
those farms which harvest.
timber to conform with the
harvesting practices
requirements in COMAR -
14.15.05 and COMAR
14.15.09.

(3) Within-5 years from the
effective date of these criteria,
all farms within the Critical
Area shall have in place and
be implementing a currently
approved Soil Conservation
and Water Quality Plan
approved by the local Soil
Conservation District.
Landowners who have signed
up as conservation district
cooperators, but who do not

have a conservation plan
developed for them by the
District, shall be aliowed to
continue farming until a
conservation plan is
developed, provided that the
goals of the Act and policies
and all other requirements of
the Chapter are being met.

(4) A landowner shall select
and implement, with the
assistance of a technically
trained soil conservation
planner or technician, from
among the several Best
Management Practices that
minimize impacts to water
quality, conserve fish, wildlife,
and plant habitat, and mtegrate

-Ibest with the farming

operation.
(5) Until such time as a Soil
Conservation and Water
Quality Plan is approved and in
place, landowners shall be
encouraged to use the
following practices:

(a) Proper nutrient -
application rates;

{b) Appropriate timing of
nutrient application; -




(c) Appropriate method of
nutrient application
~ (d) Reduced tillage

practices;

(e) Crop rotations;

() Cover crop.

(6) Agricultural activities are
permitted in the Buffer in
accordance with COMAR
14.15.09. Agricuitural
activities shall refer to and use
COMAR 14.15.09'in
implementing this portion of
this Subtitle.

following policies when
addressing surface mining:

A. Assure that all available
measures be taken to protect
the Critical Area from all
sources of pollution from
surface mining operations
including, but not limited to,
sedimentation and siltation,
chemical and petrochemical
use and spillage, and storage
or disposal of wastes, dusts,
and spoils;

B. Assure that mining be
conducted in a way to permit

14.15.07
Surface Mining in the
Critical Area

.01 Definitions.

A. "Surface mining" means:

(1) The breaking of the
surface soil in order to extract
or remove minerals in the
Critical Ares;

(2) Any activity or process
constituting all or part.of a
process for the extraction or
removal of minerals from their
original location in the Critical
Area; and

(3) The extraction of sand,
gravel, rock, stone, earth, or fill
from borrow pits for highway
construction purposes or other
public facilities.

B. For the purposes of this
chapter, surface mining also
means:

(1) Operations engaged in
processing minerals at the site
of extraction;

(2) Removal of overburden
- and 'mining of limited amounts
of any minerat when done for
the purpose of prospecting and
to the extent necessary to
determine the location,
quantity, or quality of any
natural deposit; and

(3) Mining operations, if the
affected land exceeds 1 acre
or more in area.

.02 Policies. : :
In developing their Critica

Area Programs, local

jurisdictions shall use the

the reclamation of the site as
soon as possible and to the:
extent possible.

.03 Criteria.

In developing their Critical
Area Programs, local -
jurisdictions shali use all of the
Pfollowing criteria:

A. Local jurisdictions shall
idevelop a mineral resources
plan and program for
management to include in their
comprehensive or master plan,
if these resources exist in the
jurisdiction.

B. The plans and programs
are to be developed in
conjunction with the Water
Resources Administration of
the Department of Natural
Resources and other
appropriate agencies.

C. Each plan and program
shall consist of all of the
following:

(1) An identification and
mapping of the undeveloped
land in the Critical Area that
should be kept in its
undeveloped state until the
land can be used to provide or
assist in providing a
continuous supply of minerals
pursuant to Article 668,
§3.05(a)(1)(v), Annotated code
of Maryland, as amended.
Surface mining areas which
include Habitat Protection
Areas under COMAR 14.15.09
shall also be identified.

(2) An identification of
appropriate post-excavation
uses for this land such as
recreation, habitat restoration,
open space use, or

development in accordance
with the guidelines for
development in COMAR
14.15.02.

D. Local authorities shall
establish regulations that
designate those portions of the
Critical Area that are
unsuitable for future sand and
gravel operations and shall
prohibit those operations
therein. Areas are unsuitable
where:

(1) tmportant natural
resources such as threatened
and endangered species,
areas of scientific value, or
rare assemblages of species
occur as discussed in COMAR |
14.15.09 of these regulations:

{2) Areas where highly
erodible soils exist;

(3) The use of renewable
resource lands would result in
the substantial loss of long
range (that is, 25 years or
more) productivity of forest and
agriculture, or would result in a
degrading of water quality or a
loss of vital habitat; or

(4) The lands are within 100
feet of the Mean High Water
Line of tidal waters or the edge
of streams. '

E. Future wash plants
including ponds, spoil piles,
and equipment may not be
located within the Buffer as
defined in COMAR 14.15.09.

F. Existing wash ponds
shall be reclaimed as soon as
possible after the cessation of
a sand and gravel operation.

G. To the fullest extent
possible, existing sand and
gravel operations shall conduct
their extraction activities so as
fto provide, at a minimum, a
100-foot buffer of natural
vegetation between the
operation of the Mean High
Water Line of tidal waters or
the edges of streams, and tidal
wetlands, whichever is further
inland.

14.15.08
Natural Parks

.01 Definition. .

A. "Natural parks" means
areas of natural habitat that
provide opportunities for those
recreational activities that are
compatible with the
maintenance of natural
conditions.

.02 Policy.

It is the policy of the
Commission to encourage the
creation of opportunities for
interaction between people
and natural environments
without destroying the fragile
components of natural
habitats.

.03 Criteria.

In developing their Critical
Area Programs, local
urisdictions shall use all of the

Pfoﬂowing criteria:

A. Local jurisdictions shall
identify areas within their
Critical Area where natural
parks could be established,
and consider conserving these
features through acquisitions,
easements, designation, or
other appropriate means.
Parks should not be chosen to
preserve only natural
curiosities, but they should be
planned to include examples of
coastal ecosystems that are
found within the jurisdiction,
each with its geological and
biological resources intact.
Park boundaries should be
based on biological necessity
rather than administrative
convenience.

B. Any plans developed for
the use of parks should
recognize that all natural
terrain has a finite capacity to
tolerate human disturbances
and, therefore, should give
utmost attention to limiting the
number of park visitors in any

park at any one time or in the
course of a season.




14.15.09
Habitat Protection Areas
In The Critical Area

.01 Buffer.

A. Definition. "Buffer”
means an existing, naturally
vegetated area, or an area
established in vegetation and
. managed to protect aquatic,

wetlands, shoreline, and
terrestrial environments from
man-made disturbances.

B. Policies. in developing
their Critical Area Programs,
local jurisdictions shall use the

-following policies with regard to
the Buffer:

(1) Provide for the removal
or reduction of sediments,
nutrients, and potentially
harmful or toxic substances in
runoff entering the Bay and its
tributaries;

(2) Minimize the adverse
effects of human activities on

“ wetlands, shorelines, stream
banks, tidal waters, and
aquatic resources;

(3) Maintain an area of
transitional habitat between
aquatic and upland
communities;

(4) Maintain the natural
environment of streams; and

(5) Protect riparian wildlife
habitat.

C. Criteria. In developing
their Critical Area Programs,
local jurisdictions shall use all
of the following criteria:

(1) Local jurisdictions shail
establish a minimum 100-foot
Buffer landward from the Mean

. High Water Line of tidal
waters, tributary streams, and
tidal wetlands. The Buffer is
not required for agricultural
drainage ditches if the adjacent
agricultural land has in place
Best Management Practices
as required in COMAR
14.15.06.

(2) New development
activities, including structures,
roads, parking areas and other
impervious surfaces, mining
and related facilities, or septic
systems, may not be permitted
in the Buffer, except for those

necessarily associated. with
water-dependent facilities, as
set forth in COMAR 14.15.03.
(3) The Buffer shall be
maintained in natural
vegetation, but may include
planted vegetation where
necessary to protect, stabilize,
or enhance the shoreline.

permitted in the Buffer, if, as a
minimum Best Management
Practice, as 25-foot vegetated
filter strip measured landward
from the Mean High Water
Line of tidal waters or tributary
streams (excluding drainage
ditches), or from the edge of
tidal wetlands, whichever is
further inland, is established,
and further provided that:

(a) The filter strip shall be
composed of either trees with
a dense ground cover, or a

s0 managed as to provide
water quality benefits and
habitat protection consistent
with the policies stated in B,
above. Noxious weeds,
including Johnson grass,
Canada thistle, and muitifiora
rose, which occur in the filter
strip, may be controlled by
authorized means;

(b) The filter strip shall be
expanded by a distance of 4
feet for every 1 percent of

percent;

(c) The 25-foot vegetated
filter strip shall be maintained
until such time as the
landowner is implementing,
under an approved Soil
Conservation and Water
Quality Plan, a program of
Best Management Practices

Ilor the specific purposes of

improving water quality and
protecting plant and wildlife
habitat; and provided that the
portion of the Soil
Conservation and Water
Quality Plan being
implemented achieves the
water quality and habitat
protection objectives of the
25-foot vegetated filter strip;
(d) The Best Management
Practices shall include a

(4) Agricultural activities are

thick sod of grass, and shall be

slope, for slopes greater than 6

requirement for the
implementation of a grassland
and manure management
program, where appropriate,
and that the feeding or
watering of livestock, may not
be permitted within 50 feet of
the Mean High Water Line of
tidal water and tributary
streams, or from the edge of
tidal wetlands, whichever is
further inland;

(e) Clearing of existing
natural vegetation in the Buffer
is not allowed; and

() Farming activities
including the grazing of

banks, tidal shorelines or other
Habitat Protection Areas as
described in this Chapter.

(5) The Buffer shall be
managed to achieve or
enhance the functions stated
in Sections B(1) through (5)
above. Cutting or clearing of
trees within the Buffer shall be
prohibited except that:

(a) Commercial harvesting
of trees by selection or by the
clearcutting of Loblolly Pine
and Tulip Poplar may be
permitted to within 50 feet of
the landward edge of the Mean
High Water Line of tidal waters
and perennial tributary
streams, or the edge of tidal
wetlands, provided that this
cutting does not occur in the
Habitat Protection Areas
described in COMAR
14.15.09.02, .03, .04, and .05
and that the cutting is
conducted pursuant to the
requirements of COMAR
14.15.05 and in conformance
with a buffer management plan
prepared by a registered,
professional forester and
approved by the Maryland
Forest, Park and Wildlife
Service. The plan shall be
required for all commercial
harvests within the Buffer,
regardless of the size of the
area to be cut, and shall
contain the following minimum
requirements:

(i) That disturbance to
streamn banks and shorelines
shall be avoided;

livestock, do not disturb stream

(i) That the area disturbed
or cut shall be replanted, or
allowed to regenerate in a
manner that assures the
availability of cover and
breeding. sites for wildlife, and
reestablishes the wildlife
corridor function of the Buffer,
and

involve the creation of logging
roads and skid trails within the
Buffer.

(b) Commercial-harvesting

be permitted to the edge of
intermittent streams provided
that the cutting.is conducted
pursuant to the requirements
of §C(5)(n) above. ‘
(c) Cutting of trees or
removal of natural vegetation
may be permitted where
necessary to provide access to
private piers, or to install or
construct a shore erosion
protection device or measure,
or a water-dependent facility,
providing the device, measure,
or facility has received all ,
necessary State and federal
permits.
(d) Individual trees may be
cut for personal use providing
this cutting does not impair the
water quality or existing habitat
value or other functions of the
Buffer as set forth in the
policies of this Chapter, and
provided that the trees are
replaced on an equal basis for
each tree cut. )
(e) Individual trees may be
removed which are in danger
of falling and causing damage
to dwellings or other
structures, or which are in
danger of falling and therefore
causing the biockage of
streams, or resulting in
accelerated shore erosion.
() Horticultural practices
may be used to maintain the
health of individual trees.
(g) Other cutting techniques
may be undertaken within the
Buffer and under the advice
and guidance of the
Departments of Agriculture
fand Natural Resources, If
necessary to preserve the

-

of trees, by any method, may

2

(i) That the cutting does not *

-
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forest from extensive pest or
disease infestation or threat
from fire.

(6) Where agricultural use
of lands within the area of the
Buffer ceases and the lands
are proposed to be converted
to other uses, the Buffer shall
be established. In establishing
the Buffer, management
measures shall be. undertaken
to provide forest vegetation
that assures the Buffer
functions set forth in the
policies of this Chapter.

(7) Localjurisdictions shall
expand the Buffer beyond 100
feet to include contiguous,
sensitive areas, such as steep
slopes, hydric soils, or highly
erodible soils, whose
development or disturbance
may impact streams, wetlands,
or other aquatic environments.
In the case of contiguous
slopes of 15 percent or
greater, the Buffer shall be
expanded 4 feet for every 1
percent of slope, or to the top
of the slope, whichever is
greater in extent.

(8) As part of the local
Critical Area Program to be
submitted to the Commission,
local jurisdictions may request
an exemption of certain
portions of the Critical Area
from the Buffer requirements
where it can be sufficiently
demonstrated that the existing
pattern of residential,
industrial, commercial, or
recreational development in
the Critical Area prevents the
Buffer from fulfilling the
" functions stated in §B, above.
If an exemption is requested,
local jurisdictions shall propose
other measures for achieving
the water quality and habitat
protection objectives of the
policies. These measures may
include, but are not limited to,
public education and urban
forestry programs.

.02 Non-Tidal Wetlands.

A. Definition.(1) "Non-tidal
wetlands" means those lands
in the Critical Area, excluding
tidal wetlands regulated under

Title 9 of Natural Resources
Article, Annotated Code of
Maryland, where the water
table is usually at or near the
surface, or lands where the
soil or substrate is covered by
shallow water at some time
during the growing season,
and which are usually
characterized by one or both of}
the following:

(a) At least periodically, the
lands support predominantly
hydrophytic vegetation;

(b} The substrate is
predominantly undrained
hydric soils. '

(2) Excluded from these
regulations are existing farm
ponds and other existing
man-made-bodies of water
whose purpose is to impound
water for agriculture, water
supply, recreation, or
waterfowl habitat purposes.

B. Policy. In developing
their Critical Area Programs,
local jurisdictions shall protect
those non-tidal wetlands in the
Critical Area of Importance to
plant, fish, and wildlife, and
water quality.

C. Criteria.

(1) In developing their
Critical Area Programs, local
hurisdictions shall develop a
non-tidal wetlands protection
program as an element of their
Critical Area Program.

(2) These programs should
be developed using the
expertise of the Coastal
Resources Division and the
Maryland Natural Heritage
Program of the Department of
Natural Resources, the U. S.
Fish and Wildlife Service, and
other appropriate agencies and
organizations.

(3) Each Program shall
consist of the following:

(a) Local programs shall
identify non-tio.. wetlands
within the jurisdiction including:

(i) Non-tidal wetlands of 1
acre or larger classified as
Palustine Aquatic Bed,
Palustrine Emergent,
Palustrine Forested and
Palustrine Scrub-shrub as
defined in "Classification of

Wetlands and Deepwater
Habitats of the United States"
(Publication FWS/OBS-79/31,
December 1979, Fish and
Wildlife Service, U. S. ,
Department of the Interior) and
as identified on the National
Wetlands Inventory Maps;

(i) Non-tidal wetlands, not
mapped on the National
Wetlands Inventory, which
may be found by site survey or
other means at the time of
application for a development
activity to be hydrologically
connected, through surface or
subsurface flow, to streams,
tidal wetlands, or tida! waters;
or are determined to be of
special importance to fish,
wildlife, or plant habitat by the
Maryland Natural Heritage
Program, the Coastal
Resources Division and the
Maryland Forest, Park and
Wildlife Service of the
Department of Natural
Resources, the local
jurisdiction, or other
appropriate agencies.

(b) Local jurisdictions shall
develop policies and programs
for protecting the non-tidal
wetlands identified in this
Regulation. At a minimum,
these policies and programs
shall accomplish all of the
following objectives:

(i) Maintain at least a
25-foot buffer around identified
non-tidal wetlands where
development activities or other
activities which may disturb the
wetlands or the wildlife
contained therein, shall be
prohibited unless it can be
shown that these activities will
not adversely affect the
wetland. This requirement is
not intended to restrict the
grazing of livestock in these
wetlands.

(i) Protect the hydrologic
regime and water quality of
identified non-tidal wetlands by
providing that development
activities or other land
disturbances in the drainage
larea of the wetlands will
minimize alterations to the
surface or subsurface flow of

water into and from the
iwetland and not cause
impairment of the water quality
or the plant and wildlife.and
habitat value of the wetland.
(iiiy Provide for the
preparation of a mitigation plan
by the proposer of activities or
operations which, as a result of
their being water-dependent or
of substantial economic
benefit, will cause unavoidable
and necessary impacts to thé
wetlands. These activities
include, but are not limited to,
development activities, tree” -
cutting operations, and those
agricultural operations
permitted under COMAR
14.15.06.02C and D for which
mitigation is required. The
plan shall specifty mitigation
measures that will provide
water quality benefits and plant
and wildlife habitat equivalent
to the wetland destroyed or
altered and shall be
accomplished, to the extent

" |possible, onsite or near the

affected wetland.

(iv) For all non-agricultural
activities, local jurisdictions
shall seek comments on
mitigation plans from the
Department of Natural
Resources, and where
appropriate, State departments
including Health and Mental
Hygiene and Agriculturs, the
local Soil Conservation
Districts and the U. S. Fish and
Wildlife Service. Upon finding
that the plan as proposed, or .
as may be modified to address
the comments of these
agencies, provides mitigation
sufficient to accomplish the
lobjectives of this Section, then
local jurisdictions shall provide
that the proposer shall
implement the plan.

{v) For agricultural
operations, the local Soil
Conservation District shall,
with the assistance of the
Department of Natural
Resources, determine whether
the plan provides mitigation
sufficient to accomplish the
objectives of this Regulation.
Agricultural drainage

-




operations conducted pursuant
fo Agriculture Article, §8-603,
Annotated Code of Maryland,
shall provide mitigation
consistent with any regulation
developed pursuant to that
Section.

(4) The determination of the
existence and extent of
non-tidal wetlands and the
protection of these areas shall
result from a cooperative effort
between the local jurisdiction
and public agencies or private
organizations, but no
designation of habitat and
protective measures shall be
accomplished unless the
affected public is given an
adequate opportunity to be
heard at the local level. A
local jurisdiction's public
hearing on its proposed Critical
Area Program may be used to
satisfy this requirement, if full
notice of the proposed habitat
management program is
included in the general notice
of the hearing. If additional
non-tidal wetlands are
identified for protection in the
future, additional local public
hearings shall be held, as
appropriate, to consider
comments on the protection
measures proposed for these
wetlands.

.03 Threatened, and
Endangered Species and
Species in Need of
Conservation
A. Definition. *

(1) "Species in need of
conservation" means those
. fish and wildlife whose
continued existence as a part
of the State's resources are in
question and which may be
designated by regulation by
the Secretary of the
Department of Natural
Resources as in need of
conservation pursuant to the
requirements of Natural
Resources Adicles,
§8§10-2A-03 and 4-2A-03,
Annotated Code of Maryland.

(2) "Threatened species"
means any species of fish,
wildlife, or plants designated

as such by regulation by the

Natural Resources which
appear likely, within the
forseable future, to become
endangered, including any
species of wildlife or plant
determined to be a
"threatened" species pursuant
to the federal Endangered
Species Act, 16 U.S.C. §1531
et seq., as amended.

(3) "Endangered species"
means any species of fish,
iwildlife, or plants which have
been designated as such by
regulation by the Secretary of
the Department of Natural
Resources. Designation
occurs when the continued
existence of these species as
viable components of the
State's resources are
determined to be in jeopardy.
This includes any species
determined to be an
"endangered" species
pursuant to the federal

above.
B. Policy. In developing
their Critical Area Programs,

need of conservation and
threatened and endangered
species, and their habitats
which occur in the Critical
Area.

C. Criteria. In developing
their Critical Area Programs,
local jurisdictions shall use all
of the following criteria with
regard to species in need of
conservation, threatened, or
endangered species:

(1) Local jurisdictions shali
develop programs for the
protection of the habitats of
species in need of
conservation and threatened
and endangered species.
These programs shouid be
developed using the expertise
of the Maryland Natural
Heritage Program, the
Maryland Forest, Park and
Wildlife Service, and other
appropriate public agencies
and private organizations.

{2) These programs shall

Secretary of the Department of|consist of one or both of the

ollowing elements:

(a) Designation of a
protection area around each of
the habitats occurring in the
jurisdiction within which
development activities and
other disturbances shall be
prohibited unless it can be
shown that these activities or
disturbances will not have or
cause adverse impacts on
these habitats; )

(b) Development of
programs for providing
protection for the habitats of
species in need of
conservation and endangered,
and threatened species which
may include, but are not
limited to, acquisition,
conservation easements,
cooperative agreements with
landowners, special provisions
in forest management and soil
conservation, pians, and
special provisions in

Endangered Species Act, cited|subdivision or zoning

regulations.
(3) The determination of the
existence and extent of these

effort between the local
jurisdiction and the public
agencies or private
organizations noted above, but
no designation of habitat and
protective measures shall be
accomplished unless the
affected public is given an
adequate opportunity to be
heard at the local level. A
local jurisdiction's public
hearing on its proposed Critical
Area Program may be used to
satisfy this requirement, if full
notice of the proposed habitat
management program is
included in the general notice
of the hearing. If the Secretary
of Natural Resources
designates additional species
by regulation in the future,
additional local public hearings,
as appropriate, shall be held to
consider comments on the
protection measures proposed
for these species. The
protection measures shall be

y;

adopted within 12 months of
the date of the Secretary's

- [designation.

.04 Plant and Wildlife Habitat.

A. Definition.

(1) "Plant habitat” means a
community of plants commonly
identifiable by the composition
of its vegetation and its
physiographic characteristics
as described below in C. .

(2) "wildlife habitat" means
those plant communities and
physiographic features that
provide food, water and cover,
nesting, and foraging or
feeding conditions necessary
to maintain populations of
animals in the Critical Area as
described below in C. :

B. Policies. In developing
their Critical Area Programs,
local jurisdictions shall use the
following policies with regard to
plant and wildlife habitat:

(1) Conserve wildlife habitat
in the Critical Area;

(2) Protect those wildlife

habitats that tend to be least
abundant or which may
become so in the future if

local jurisdictions shall provide |habitats and protection areas |current land-use trends
protection for those species in [shall result from a cooperative continue;

(3) Protect those wildlife
habitat types which are
required to support the
continued presence of various
species;

(4) Protect those wildlife
habitat types and plant
communities which are
determined by local
jurisdictions to be of local
significance; and

(5) Protect Natural Heritage
Areas.

C. Criteria. In developing
their Critical Area Programs,
the local jurisdictions shall use
all of the following criteria:

(1) The local jurisdictions
shall develop a plant and
wildlife habitat protection
program as an element of their
Critical Area Program. These
programs are to be developed
using the expertise of the
Maryland Forest, Part and
Wildlife Service; the Tidewater
Administration; the Maryland

-




Natural Heritage Program; the
U. S. Fish and Wildlife Service;
other appropriate agencies;
and adjacent jurisdictions.

(2) Each Plant and Wildlife
Habitat Protection Program
shall consist of the following:

{a) Identification of the
following plant and wildlife
habitats in the Critical Area:

- (i) Colonial water bird
nesting sites,

(i) Historic water fowl
staging and concentration
areas in tidal waters, tributary
-streams, or tidal and non-tidal
wetlands;

" (iii) Existing riparian forests
(for example, those relatively
mature forests of at least 300
feet in width which occur
adjacent to streams, wetlands,
or the Bay shoreline and which
are documented breeding
areas); ‘ ‘

(iv) Forest areas utilized as
breeding areas by forest
interior dwelling birds and
other wildiife species (for
example, relatively mature
forested areas within the
Critical Area of 100 acres or
more, or forest connected with
such areas);

(v) Other areas which may
in the future be identified by
State and Federal agencies as
important plant or wildlife
habitat areas;

(vi) Other plant and wildlife
habitats determined to be of
local significance; and

(vii) Natural Heritage Areas
which have been designated.

.(b) Establishment of
" programs for conserving or
protecting the plant and wildlife
habitat areas identified above.
These programs, and the-
protection measures
suggested below,

(i) Establish buffer areas for
colonial water bird (heron,
egret, tern, and glossy ibis)
nesting sites so that these
sites are protected from the
adverse impacts of
development activities and
from disturbance during the
breeding season.

(ii) Provide that new
water-dependent facilities are
so located as to prevent
disturbance to sites of
significance to wildlife such as
historic, aquatic staging and
concentration areas for
waterfowl;

(iii) Provide protection
measures including a buffer
area where appropriate, for
other plant and wildlife habitat
sites identified in §C(2)(a)(v) of
this Section.

{(iv) Protect and conserve
those forested areas required
to support wildlife species
identified above in §C(2)(a)(iii)
and (iv), by developing
management programs which
have as their objective,
conserving the wildlife that
inhabit or use the areas. The
programs should assure that
development activities, or the
clearing or cutting of trees

riparian habitat, forest interior
wildlife species, and their
habitat. Management
measures may include
incorporating appropriate
wildlife protection elements
into forest management plans,
and cluster zoning or other site
design criteria which provicde
for the conservation of wildlife
habitat. Measures may also
be included in soil

wildlife habitat protection
provisions appropriate to the
areas defined above, and
incentive programs containing
the acquisition of easements
and other similar techniques.

(v) Require to the extent
practical, that when
development activities, or the
cutting or clearing of trees,
occurs in forested areas,
corridors of existing forest or
woodland vegetation be
maintained to provide effective
connections between wildlife
habitat areas.

(vi) Protect by appropriate
means those plant and wildlife
habitats considered to be of
significance by local

which might occur in the areas,
is conducted so as to conserve

conservation plans which have.

jurisdictions. Examples of
these areas are those whose
habitat values may not be of
Statewide significance, but are
of importance locally or
regionally because they
contain species uncommon or
of limited occurrence in the
jurisdiction, or because the
species are found in unusually
high concentrations.

- (vii) Protect Natural
Heritage Areas from alteration
due to development activities
or cutting or clearing so that
the structure and species
composition of the areas are
maintained.

{c) The determination of the
existence and extent of these
plant and wildlife habitats, and

protection measures for these
areas, shall result from a
cooperative effort between the
Jlocal jurisdiction and the public
agencies or private
organizations noted above.
Designation of habitat and
protective measures may not
be accomplished unless the
affected public is given an
adequate opportunity to be
heard. A local jurisdiction's
public hearing on its proposed
Critical Area Program may be
used to satisfy this
requirement, if full notice of the
proposed habitat management
program is included in the
general notice of the hearing.
If additional plant and wildlife
habitat areas are designated in
the future, local public
hearings, as appropriate, shall
be held to consider comments
on the areas and protection
measures proposed.

.05 Anadromous Fish
Propagation Walers.

A. Definition. "Anadromous
fish propagation waters"
means those streams that are
tributary to the Chesapeake
Bay where spawning of
anadromous species of fish
(e.g., rockfish, yellow perch,
white perch, shad, and river
herring) occurs or has
occurred. The streams are

the development of appropriate

designated by the Tidewater
Administration. For purposes
of this Regulation "streams”
refers to designated
anadromous fish propagation
waters within the Critical Area.

B. Policies. In developing
their Critical Area Programs,
local jurisdictions shall use the
following policies with regard to
anadromous fish:

(1) Protect the instream .
and streambank habitat of
anadromous fish propagation
waters, .

(2) Promote land use
policies and practices in the
watershed of spawning
streams within the Critical Area
which will minimize the
adverse impacts of
development on the water
quality of the streams; and

(3) Provide for the
unobstructed movement of
spawning and larval forms of
anadromous fish in streams.

C. Criteria.

(1) In developing their
Critical Area Programs, local
jurisdictions shall use ali of the
following criteria:

(a) The installation or
introduction of concrete riprap
or other artificial surfaces onto
ithe bottom of natural streams
shall be prohibited unless it
can be demonstrated that
water quality and fisheries
habitat can be improved.

{b) Channelization or other
physical alterations which may
change the course or ’
circulation of a stream and
thereby interfere with the
movement of fish, shall be
prohibited.

(c) Local jurisdictions shall
develop policies and programs
for avoiding adverse impacts
of any activities occurring on
those portions of any
watershed within the Critical
Area which drain into
anadromous fish spawning
streams. These policies and
programs shall address at
least the following objectives:

(i) Minimize development
activities or other land
disturbances in the watershed,




(i) Maintain, or if
practicable, improve water
quality in streams,

(i) Minimize, to the extent
possible, the discharge of
sediments into streams; and

(iv) Maintain, or if
practicable, increase the
natural vegetation of the
watershed.

(d) Local jurisdictions are
encouraged to adopt land-use
policies and programs in
watersheds outside the Critical
Area to minimize the impacts
of any activities on
anadromous fish spawning
‘streams.  °

(2) In developing their
Critical Area Programs, local
jurisdictions shali use all of the
following complementary State
laws and regulations:

(a) The construction or
placement of dams or other
structures that would interfere
with or prevent the movement
of spawning fish or larval forms
in streams shall be prohibited.
If practical, the removal of
existing barriers shall be
effected (COMAR
08.05.03.02).

(b) Local jurisdictions shall
assure that the construction,
repair, or maintenance
activities associated with
bridges, or other stream
crossings or with utilities and
roads, which involve
disturbance within the Buffer or|
which occur instream, as
described in COMAR
.08.05.03.09B(4), shall be
prohibited between March 1
and June 15.

Area. The inventory shall
include the following resources
(as defined in the appropriate
foregoing chapters of this
Subtitle concerning specific
criteria): .

(1) Agricuitural lands;

(2) Non-tidal wetlands;

(3) Tidal wetlands;

(4) Forest resources,

(5) Sand and gravel
resources;

(6) Tributary streams;

(7) Known threatened and
endangered species habitats;
as well as the habitats of
species in need of
conservation;

(8) The watersheds of
anadromous fish spawning
streams;

{9) Plant and wildlife
habitats;

(10) Steep slopes;

constraints; and
(12) Intensely Developed,
Limited Deveiopment, and
Resource Conservation Areas
as defined in COMAR
14.15.02.
B. Any such mapping shall
be at a scale that is relevant to
local jurisdictions and of
sufficient detail to assess the
potential impacts of proposed
land-use changes on the
guality and quantity of local
water resources and on local
wildlife and plant habitats.,
C. Each program
submission shall list the
specific local program
objectives and an expected
time schedule for
implementation.

14.15.10 Directives for
Local Program
Development

.01 Criteria.

in developing their Critical
Area Programs, local
jurisdictions shall use the -
following general program
criteria;

A. Each jurisdiction shall
inventory or map or both,

D. Local permitting and
approval processes shall be
coordinated so that cumulative
impacts of regulated activities
can be readily assessed.
Local jurisdictions shall

land that converts from
Resource Conservation Area
(to Intensely Developed or
Limited Development Areas
and that converts from Limited
Development to Intensely
Developed Areas.

certain resources of its Critical

(11) Soils with development

maintain records of the area of

E. The local program
document shall, if applicable,
include, but not be limited to:
(1) A forest and woodland
protection program;

| (2) A mineral resources
plan;

(3) An agricultural
protection plan;

(4) A habitat protection
area plan; and -

(5) A water-dependent
facilities planning process for
identifying suitable areas. -
F. Jurisdictions shall review
and revise local plans,
programs, and regulations that
are inconsistent with the intent
of the policies and criteria in
this Subtitle. At a minimum,
and if applicable, the review
and revisions shall include:

(1) Comprehensive or
master plans;

(2) Comprehensive water
and sewer plans;

(3) Comprehensive solid
waste plans and any other
health/environment-related
plans and ordinances, for
example, regulation for septic
system placement;

(4) Capital improvements
programs and capital budgets;
(5) Zoning ordinances and
comprehensive zoning maps;
{6) Subdivision regulations;
and

(7) Growth management
ordinances. ‘

G. The local program
document shall include a

involved, their responsibilities
and their coordination with
each other and appropriate
State, federal, or private
organizations.

H. Local jurisdictions shall
demonstrate that the iocal -
regulations and programs

_ 1. Each jurisdiction shall
attempt to establish

adjacent jurisdictions and with
State and federal agencies
‘lconcerning the policies and
objectives for lands within and

statement of the local agencies

proposed to meet the criteria in
this regulation are enforceable.

cooperative arrangements with

adjoining the jurisdiction’s
Critical Area.

J. Local jurisdictions are
encouraged to apply protection
measures similar to those
contained in their Critical Area
Program to land disturbances
beyond the Critical Area
boundary in an effort to protect
or enhance water quality and
to conserve plant and animal
habitats of the Critical Area.

K. Local jurisdictions are

+ |encouraged to-establish a

program that provides tax -
benefits to landowners who
wish to donate conservation
easements and consider other
financial incentives as provided
for in Maryland State law, and
are encouraged to identify
other appropriate protection
measures which may include:
acceptance of donations, -
acquisition of easements, or
fee simple purchase. Funding
mechanisms for this protection
may include, but not be limited
to, federal and State programs,
local bonding authority, or
donations from private
organizations.

L. Local jurisdictions are
encouraged to establish an
education program as a means
by which landowners in the
Crical Area may be informed of
the intent of the law, the status
of the local program, and
sources of additional
information and assistance.

M. Controls in a local
program, beyond those
required by other State
programs or statutes,
designated to prevent the
runoff of pollutants, need not
be required on sites where the
topography prevents runoff
from either directly or indirectly
entering the tidal waters.

N. The establishment of
buffer areas around sites of -
special significance (that is,
Habitat Protection Areas) is
not intended to restrict or
affect, beyond any existing
local, State, or federal laws, or
regulations or on private land,
any private restrictions, such
activities as non-commercial




passive recreation (for
example, hiking and nature
photography), educational
pursuits, scientific observation,
or hunting trapping, or fishing.

0. The program shall
require that all project
approvals shall be based on
findings that projects are
consistent with the following
goals of the Critical Area law;,

(1) Minimize adverse
impacts on water quality that
result from pollutants that are
discharged from structures or
conveyances or that have run
off from surrounding lands;

. (2) Conserve fish, wildlife,
and plant habitat; and

(3) Establish land use
policies for development in the
Chesapeake Bay Critical Area
which accommodate growth
and also address the fact that,
even if pollution is controlled,
the number, movement, and
activities of persons in that
area can create adverse

. environmental impacts.

P. Counties and
municipalities within their
political boundaries are
encouraged to develop their
Critical Area Protection
Programs cooperatively so that
programs can be developed
more efficiently and so that
common {and use objectives -
can be realized.

spirit and intent of this Chapter
and all local Critical Area
Program elements. The
variance provisions shall, at a
minimum, provide for the
following:

(1) That findings are made
by the local jurisdiction which
demonstrate that special
conditions or circumstances
exist that are peculiar to the
land or structure within the
jurisdiction involved and that a
literal enforcement of
provisions within the
jurisdiction's Critical Area
Program would result in
unwarranted hardship;

(2) That a literal
interpretation of this Subtitle or
the local Critical Area Program
and related ordinances will
deprive the applicant of rights
commonly enjoyed by other
properties in similar areas
within the Critical Area of the
local jurisdiction;

(3) That the granting of a
variance will not confer upon
an applicant any special
privilege that would be denied
by this Subtitle or the local
Critical Area Program to other
lands or structures within the
jurisdiction's Critical Area;

(4) That the variance
request is not based upon
conditions or circumstances
which are the result of actions
by the applicant, nor does the

14.15.11 Variances

.01 Local Programs
~ A, Inthe preparation of
local programs, local
jurisdictions shall make
provision for the granting of -
variances to these criteria
where, owing to special
features of a site or other
circumstances, local ,
government implementation of
this Subtitle or a literal
enforcement of provisions
within the jurisdiction’s Critical
Area Program would result in
unwarranted hardship to an
applicant. These variance
provisions shall be designed in
a manner consistent with the

request arise from any
condition relating to land or
building use, either permitted
or non-conforming, on any
neighboring property,;

(5) That the granting of a
variance will not adversely
affect water quality or
adversely impact fish, wildlife,
or plant habitat within the
jurisdiction's Critical Area, and
that the granting of the
variance will be in harmony
with the general spirit and
intent of the Critical Area law
and the regulations adopted in
this Subtitle; and
(6) That applications for a

ivariance will be made in writing
to the local approving authority

with a copy provided to the
Commission.

B. Local jurisdictions may
establish additional, more
restrictive standards for the
granting of variances
consistent with the intent and
purposes of this Subtitle and
ithe approved locat Critical
Area Program, and further
shall establish notification
procedures to permit
Commission review of findings
made in the granting of
variances. ‘
C. Appeals from decisions

s

~ |concerning the granting or

denial of a variance under
these regulations shall be
taken in accordance with all
applicable laws and
procedures of each local
jurisdiction for variances.
\Variance decisions by local
Boards of Appeal or the local
legisiative body may be
appealed to the Circuit Court in
accordance with the Maryland
Rules of Procedure. Appeals
may be taken by any person,
firm, corporation, or
governmental agency
aggrieved or adversely
affected by any decision made
under this Section, and the
Chairman may appeal an
action or decision even if the
Chairman was not a part to or
is not specifically aggrieved by
the action or decision.

Solomon Liss, Chariman




AGREEMENT FOR TEE
CEERRY CREEK BASIN AUTHORITY

THIS AGREEMENT entered into as of this 2»1( day of
ékiggn ﬁé: , 1985 by and among the following:

l. 'Arapahoe County:

2. Douglas County;
3. The Town of Castle Rock:;
4, The Town of Parker;
5. Greenwood Village;
6. The City of Aurora; .
7. The Arapahoe Water and Sanitation District;
8. Cottonwood Meitepolitan—Disisicts Winfer ool Sor/ Yo% v i)/sﬂr.-.f-ﬁ
9. Denver Southeast Suburban Water and Sanitation District; ,
10. Inverness Water and Sanitation District;
11. Meridian Metropolitan District;
l2. Parker Water and Sanitation District; and
13. Stonegate Center Metropolitan District.
WHEREAS, the parties to this Agreement have the authorlty
pursuant to Artzcle XIV, Section 18 of the Colorado Constitution
and Section 29-1-20l1, et seq., Colorado Revised Statutes, to
enter into intergovernmental agreements for the purpose of

providing any service or performing any function which they can
perform individually;

*

WHEREAS, the parties deem it necessary and advisable to
enter into this Agreement in order to set forth their goals and
objectives in implementing the Cherry Creek Basin Water Quality
Management Master Plan (bereinafter referred to as the Plan)
heretofore adopted by tbe Water Quality Control Commission of the
State of Colorado;

WHEREAS, the parties, by their execution and adoption of
this Agreement, wish clearly to memorialize their acceptance of
the basic goals and objectives of said plan, which goals and
objectives are promulgated for the general health and safety of
all persons living, and utilizing water and property, within the
. Cherry Creek Basin, while recognizing the inherent governmental
limitations incumbent upon each such party;



. WHEREAS, the parties wish to establish herein an agenda for

the implementation of the goals and objectives of the plan by the .
creation of alternative mechanisms by which the separate :
governmental entities signatory hereto may lawfully and prudently -
plan and budget monies for the funding of structures and programs

for the control of phosphorus discharge into the Cherry Creek
Basin;

Now, THEREFORE, the parties hereby mutually agree as
follows:

1. Cherry Creek Basin Authority. There is hereby .
established a Cherry Creek Basin Authority consisting of one
voting member from each entity signatory hereto.

2. Voting. There is hereby created three categories of
votes, representing the three types of governmental entities
signatory hereto. 1In order for future phosphorus allocations,-
site plan approvals for site plans filed after the effective date
of this agreement, discharge permits, plan amendments and budget
and funding decisions to be approved, modified, or adopted, the
same shall require that the following combinations be attained:
(1) at least one affirmative vote from those counties signatory
hereto, (2) at least one-half of those cities and towns signatory
hereto, and (3) at least one-half of the special districts
signatory hereto. All other decisions shall be made and decided
by majority vote of all entities present and voting.

3. . Purpose of Agreement. The parties hereby agree that, in
order to provide for a coordinated approach to the protection of
the water Quality of the Cherry Creek Basin, the following
purposes must be accomplished:

a. Parties signatory hereto must commit funds for
completion of initial engineering and planning,
which funds are pledged pursuant to paragraph 6
hereof;

- b. The parties must establish, by agreement, a
prioritized listing of actions to be accomplished;

¢. The parties, by agreement, must establish a time
table for the accomplishment for those actions
specified in the preceding subparagraph;

d. The parties, by agreement, must establish a date
certain for the commencement and completion of -
~ necessary engineering studies.

The overall goals to be accomplished by the parties in
completion of the above tasks anlude, but are not limited to,
the following:

1. Provide for a regional, coordinated approach to
phosphorus control ln the Cherry Creek Basin;



1

2. Provide for a regional, coordinated approach for the
construction and operation and maintenance of
nonpoint phosphorus control projects;

3. Provide for regional, coordinated water quality
monitoring of Cherry Creek Reservoir, Cherry Creek
and the waters flowing into them, as well as
recommending water quality standards for the
reservoir and its tributary waters, as appropriate;

4. Provide for coordination with state and federal
agencies having water quality responsibilities in
the Cherry Creek Basin;

5. Make recommendations to the Regional Planning Agency
and Water Quality Control Division, as appropriate,
on phosphorus allocations to all sources and special
allocations from the reserve pooling; :

6. Provide for benefits to the parties to this
Agreement, including but not limited to continuing
local control over the herein described water
quality programs and a continued or increased level
of phosphorus load allocations; both of which will
result in significant cost savings and the ability
to provide for continued population growth in the
respective jurisdictions of each of the parties
hereto.

4. Officers; Bylaws. The Authority has the authority to
elect such officers and adopt such bylaws and internal

regulations as are necessary and convenient to carry out the
purposes of this Agreement.

5. Duties and Responsibilities. The Authority shall have
the following duties and responsibilities:

a. To seek legislative action from the Colorado
Legislature to provide for any of the following:;

l. Any necessary amendments. to existing state
statutes to grant specific bonding and taxing
authority to counties, municipalities, and
special districts to utilize in the operation of
a basin wide authority, or

-~ 2. The creation of a specific basin wide authority
with taxing and/or bonding powers, such as. the
specific authorities found in C.R.S. 1973,
29-1-204, 29-1-204.2, ané 29-1-204.5.

b. The Authority, subject to funding limitations, shall
have the following duties and responsibilities:



Develop and'implement plans for water'quality
control strategies for the Cherry Creek Basin
watershed and revise those plans as needed.

To the extent funds are, or may be made,
available, construct, operate and maintain

~nonpoint phosphorus control projects;

Review nonpoint source contreol projects
constructed in Cherry Creek Basin and recommend
operation and maintenance plans, monitoring
systems and phosphorus credits;

Recommend to the Regional Planning Agency and

- Water Quality Control Commission amendments to

10.

the water quality plan and wasteload allocations

for the phosphorus sources in the Cherry Creek
Basin;

" Recommend to the Water Quality Control Division

temporary allocations of phosphorus from the
reserve pool to any entity which due to an
emergency, upset or bypass condition is unable
to meet their phosphorus allocation;

Oversee and conduct water quality monitoring in
the Cherry Creek Basin and review, analyze and
report on the water quality monitoring results
to the Regional Planning Agency and Water
Quality Control Commission;

Recommend to the local governments erosion and
urban runoff control standards, which may be
adopted by those local governments, for the
Cherry Creek Basin;

Recommend programs to decrease the phosphorus
contributions from septic systems, industrial
sources, construction, or any other actxvxtles
in the Cherry Creek Basin;

' Conduct pilot studies on nonpoint source control

projects, including monitoring of the
effectiveness of certain projects and erosion
control measures;

Prepare reports, including reports on the water
quality of Cherry Creek Reservoir; audits on the
construction projects, annual operations,
maintenance and administrative summaries; audits
upon the completion of each major construction

project; and any other reports requested by the
Authority;



11. Enter into lawful Agreements with any person,
private corporation or business, or any federal,
state or local government agency for the
purposes contemplated by this Agreement;

12. Recommend nonpoint phosphorus control projects
for construction and recommend funding
mechanisms for constructions, operation and
maintenance for nonpoint source projects within
the Cherry Creek Basin;

13. Pursue continued study of potential phosphorus.
control solutions;

14. Analyze the cost effectiveness of recommended
standards, regulations, ordinances and control
projects;

15. Adopt annual scopes of work, budgets and fee
assessments (pursuant to the limits of Section 6
herein) to carry out its responsibilities;

16. Hire staff as needed and/or contract with a
public agency as an administrative agency to
provide accounting, administrative, secretarial,’
audit, payroll and other staff functions;

17. Draft and continuously update a five-year
projection of phosphorus loading levels and
phosphorus discharge requirements for the Cherry
Creek Basin;

18. Do any and all acts and things necessary to
effectively exercise the powers given in this
Agreement.

6. Funding. Each party signatory hereto agrees to provide
$15,000 from its 1986 budget to fund ongoing monitoring and the
activities specified in paragraph 3a through 34 above. To the
extent funds are, or, in the exercise of sound legislative
discretion may be made, available for subsequent fiscal years,
the parties agree to budget a similar, or other agreed upon, sum
in subseguent years to accomplish the purposes of this Agreement
including the costs of planning, construction, operation and
maintenance of improvements. The parties hereto pledge their
best efforts, exercised in good faith, to provide funds for
implementation of this Agreement until the legislative solutions
to be sought pursuant to paragraph 5a hereof are attained.

In the event a governmental entity, in the exercise of its
legislative discretion, is unable, due to budgetary
considerations, to provide the funds specified herein in any
fiscal year subsequent to 1986, the entity shall be provided an



opportunity until the 31st of January of the subsequent year to

pay its proportionate share of funds due for the previous and the
then~-current year as called for herein from subsequent budgets or
such other funds as the entity shall deem appropriate .and lawful.:

7. Enforcement. It shall be the responsibility of each
party to this Agreement, having jurisdiction within the watershed
covered by the plan, to consider the implementation of the water
quality management plan agreed updn by the Cherry Creek Basin
Authority. Members should use their best efforts to consider for
adoption those erosion controls regulation that are recommended
by the Authority as part of the water qualify control strategy.
Adoption and enforcement of any such regulations shall remain

within the sole jurisdiction and be the complete responsibility -
of each individual member.

8. Termination and Withdrawals.

a. Discharge permits issued and their phosphorus
wasteload allocations are available because of the
nonpoint source control plan to remove 50% of the
nonpoint source phosphorus basinwide, to a level of
10,270 pounds of phosphorus per year. 1In the event
that a member of the Authority ceases to participate
or withdraws from participation in the Authority and
its projects: (1) the withdrawing member shall have
one hundred twenty (120) days, following written
notice, in which to cure their withdrawal. If the
withdrawal is not cured, the party shall lose all
rights and benefits under this Agreement, which

rights and benefits may be reassigned by action of
the Authority.

b. Subject to the provisions of paragraph 6 hereoZ,
should any member of the Authority fail to
appropriate funds to satisfy its annual fee
assessment, the rights and benefits accorded to such
member by this Agreement may be terminated and may
be reassigned by the Authority.

9. RAddition of New members. New members, who are counties,
municipalities, or special districts providing wastewater
treatment services in the Cherry Creek basin, shall be admitted
after approving and signing this agreement; agreeing to comply
with the conditions, restrictions and limitations outlined in the
bylaws of the Authority; and reimbursing the Authority for
expenses incurred by the Authority for water quality monitoring
and planning for the basin, and complying with conditions in the
bylaws for new members.

10. Term of Agreement. This Agreement shall endure for a
period of five (5) years from July 1, 1985. After this time, the
Agreement shall be deemed to automatically renew each year;

unless two-thirds of the members of the Committee vote to cancel
the Agreement.




11. Amendment. This Agreement may be amended only by the
unanimous vote of the entire Cherry Creek Basin Authority
membership. .

12. Execution. This Agreement shall be executed by the
appropriate elected officials of each member.

DOUGLAS COUNTY, COLORADO C%ELQZ§)

The Town of Castle Rock,
a Colorado municipal corporation

y: ,%%M%/

The City of Greenwood Village,
a Colorado municipal corporation

Attest%. : o M f-—., Z |

The City of RAurora,
a, Colorado municipal corporation

By: _M&b__—

The Town of Parkgt,
a Colorado municlipal corporation

Attest:

By: » @QO«. ga&uh“\h
Town Ucetl | ST1RY oK




' The Araphhoe Water and Sanitation
District, a quasi-municipal
corporation

T awsl . Sanifarven *
Cottonwood M;ﬁﬁopeé*%aglg+s=;262b f
a quasi-municipal corporation

Denver Southeast Suburban Water and
Sanitation District, a qQuasi-
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HOUSE BILL NO. 102S.

BY REPRESENTATIVES D. Williams, Ruddick, Carpenter, Chlouber,
" P. Hernanoez, Masson, and Neale;
also SENATOR Fenlon.

CONCERNING THE CREATIOR OF THE CHERRY CREEK BASIN WATER
QUALITY AUTHORITY.

Be it enacted by the General Assembiv of the State of Colorage:

SECTION 1. Title 25, Colorado Revised Statutes, 1982
kepl. Vol., as amendec¢, is amended BY THE ADDITION OF A NEW
ARTICLE to.reac:

ARTIC
W

t B.5
Cherry Creek Basin Water

!
g Quality Authority

25-8.5-101. Lecislative dezlarztion. (1) The general
assembly herepy finas ane aeciares trat the organization of a
Cherry Creek basin water guality authority wilis

(a) Be for the public benefit and advantage of the
_ peopie of the state of Colorade;

(b) Benefit the inhabitants and landowners within the
authority by preserving water ouality in Cherry Creek and
Cherry (reek reservoir;

(c) Benefit the peotle of the state of Colorado by
preserving waters for recreation, fisneries, water supplies,
and other beneficial uses;

(d) Promote the health, safety, and welfare of the
people of the state of Colorado.

(2) 1t is further declared that ‘the authority will
provide for effective efforts by the various counties,

Capital ietters indicate new materizl added to existing statutes;-
dashes through woras indicate deietions from existing statutes and
~ such material not part of acs.



municina11:ies. special distficté. and landowners within the
boundaries of <the authority 1in the protection of water
quality.

(3) It is further declared that the authority should
provide that new gevelopments and construction activities pay
their eouitable proportion of costs for warer quality
preservetion and facilities.

(4) This article, being necessary to secure the public
health, safety, convenience, and welfare, snall be liberally
construed to effect 1ts purposes.

25-8.5-102. Definitions. As used in this article,
unliess the coniext Otherwise reguires:

(1) “Agricultural lands" means all lands except Jland
rezeoned by & county or municipality for business, commercial,
resigential, or similar wuses or subdivided lands. Those
inZluce property consisting of a2 lot with one acre or more in
size which contains & owelling unit.

(2) “Authority* means the Cherry C(reek b2sin water
quality authority created pursuant to section 25-8.%-103.

(3) "Boarc" means <the gbverning body of the autnority
provided for in section 25-5.5-106.

(4) "County" means any county enumerzted in article 5 of
titie 3C, C.K.S. :

(5) "“Municipality" means a municipality as defined in
section 31-1-101 (6), C.R.S.

(6) “Publication" means three consecutive weekly
advercisements in a newspaper oOr newspavers of general
circuiation within the bouncaries of tne autnority. 1% shall
ncT be necessary that an advertisement be made on the same day
of the week in each of the three weeks, bDut not less than
twelve oays, excluding the day of first publication, shail
intervene between <ne first publication and the last
publication. Publication shall be compiete on the date of the
jast publication.

(7) "Resolutior* means an ordinance as passed by a
member municipality or 2 resplution as passed by 2 member
county or special distric:.

(B) "Soil conservation district® means any soil
conservation district created pursuan:t to articlie 70 of <:itle
35’ C.R.S. N .
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(8) *“Special district" means any dist-ict created
pursuant to articie 1 of title 32, C.R.5., which has the power
to provide sanitation services or water and sanitation
services and has wastewater treatmen: facilities within tne
‘boundaries of the authority. ’

(10) “Wastewater treatment facility" means a facility
providing wastewater treatment services which has a designed
capacity to receive sewage for <treating, neutralizing,
stabilizing, and reducing pollutants coniained therein prior
to the disposal or discharge of the treated Sewage.
"Wastewater treatment facility" do:s not incluoe any
pretreatment facilities, 1ift stations, interceptor lines, or
other transmission facilities to transmit ‘sewage effluent
outside the boundaries of the authority.

25-8.5-1C3. C(reation and oraanization. The Cherry Creek
basin water gquality autnority 1S nerepy createc.. The
authority shall be a guasi-municipal corporation ang political
subdivision of the state, with the powers proviced in this
article. :

25-8.5-104. Boundariss of +the autho=itv. (1) The
boundaries of the autnority snaiit De oeiermined by the
authority, subject to the following:

(a) The boundaries shell be limited %o the drzinage
basin of Cherry Creek from its headwaters to the cam a: Cherry
Creek reservoir, which the general assembiy nherepy fines o
be: '

(I) Arapanoe county: Portions of sections thirtyv-five
and thirty-six, township four south, range sixtv-seven west of
the sixth principal meridian; 2 por<tion of section thirty-oOne,
township four south, " range sixty-six west of the sixth
principal meridian; portions of sections ons, twe, tnree, ter,
fifteen, Iwenty-two, twenly-tnree, Twenty-seven, and
thirty-four, and all of sections s2ieven, twelve, thirtean,
fourteen, twenty-four, twenty-five, twenty-six, cthirtyv-five
and thirty-six, township five south, range sixty-seven west of
the sixth principal meridian; all of sections sever,
sevenieen, eighteen, nineteen, twenty, Itwenty-one, twenty-iwc,
twenty-five, twenty-Six, twentr-sever, twenty-eight,
twenty-ning, thirty, thirty-one, ztniriy-iwo, thirty-tnree,
thirty-four, thirty-five, thirty-six and portions of segtions
five, six, eight, nine, fourteen, fifteen, sixteer,
‘twenty-three and twenty-four, township five south, range
sixty-six west of the sixth principal meridian; all of section
thirty-one and portions of sections nineteen, twenty-nine,
thirty, and thirty-two, township five south, range sixty-five
west of the sixth principal meridiarn;

o
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(11) Douglas county: Portions of sections four, nine,
sixteer, twenty-one, twentv-eight and thirty-three, and all of
sections five, six, seven, eight, seventeen, eighteen,
nineteen, twenty, twenty-nine, thirty, - thirty-one, and
thirty-two, township six south, range sixty-five west of tne
sixth principal meridian; township six south, range Sixty-six
wes:t of the sixth principal meridian; portions of sections
three, ten, fifteen, twenty-one, twenty-two, twenty-eight,
thirty-one, thirty-two and thirty-three, and all of sections
one, two, eleven, twelve, thirteen, fourteen, twenty-three,
twenty-four, twenty-five, twenty-six, twenty-seven,
- thirty-four, thirty-five and thirty-six, township six south,
range sixty-seven west of the sixth principgl meridian;
porcions of sections four, nine, sixteen, anc twenty-one, and
all of sections five, six, seven, eight, seventeen, eighteer,
nineteer, ~ twenty, twenty-eight, twenty-nine, thirty,
thirty-one, thirty-two, and thirty-three, township seven
south, range sixty-five west of the sixth principal meridian;
township seven south, range sixty-six west of the sixth
~principal meridian; portions of sections four, five, nine,
fourteen, fifieen, sixteen, twencty-tnree, twenty-~five,
twenty-six, -and tnirty-six, and all of sections one, two,
three, ten, eieven, tweive, thirteen, and <twenty-four,
township seven south, range Sixty-seven west of the sixth
principal meridian; portions of sections twenty-eight and
thirtyv-three and 211 of sections four, five, six, seven,
eight, nine, sixteen, seventeen, eighteen, nineteen, <Iwenty,
tweniy-one, twenty-nine, thirty, thirty-one, and thirty-twc,
townsnip eignt south, range sixty-five west of tne sixzn
principal meridian; portions of sections six, seven, eighteen,
nineteen, twenty-nine, thirty, and thirty-one, and a1l of
sections one, two, <three, four, five, eight, nine, ter,

eieven, twelve, tnir:teen, four:een, iTieen, sixteen,
seventeen, twenty, twentv-one, twenty-twe, twenty-three,
twenzy-four, Twenty-Five, twentyv-six, tweniy-sever,
twenty-eight, thirty-twe, thirty-three, thirty-four,

thirty-five and thirty-six, township eight south, range
sixty-six west of the sixth principal meridian; a portion of
section one, township eight south, range sixtv-seven west of
<ne sixth princinal meridian; ail of sections four, five, six,
seven, eight, nine, sixteen, seventeen, eighteen, nineteen,
Twenty, twenty-ong, twentv-eight, twentv-nine, thirty,
thirTy-one, thirty-two and thirty-three, township nine south,
range sixty-five west of the sixth principail meridian; 211 of
township nine south, range sixty-six west excepting portions
of sections six and seven; portions of sections thirteern,
twenty-thres, twenty-four, twenty-five, and thirty-six,
township nine south, range sixty-seven west of the sixth
principal meridian; portions of sections twenty-eight and
thirty-three, and all of sections four, five, six, seven,
eight, nine, sixteen, seventeen, eighteen, nineteen, twen:y,
twenty-one, twenty-nine, thirty, thirty-one, and thirty-two,
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township ten south, range - sixty-five west of the sixtip
principal meridian; portions of sections five, six, sever,
eight, seventeen, eignteen, nineteen, twenty-nine, <Ihirly,
thirt y-one. and all of sections one, twe, tnree, four, nine,
ten, eleven, twelve, <:nhirteen, fourteen, fifieen, sixteen,
twenty, twenty-one, twenty-two, twenty-three, twenty-four,
twenty-five,. twenty-six, twenty-severn, twenty-eignz,
thirty-twe, thirty-tnree, <thirty-four, thirty-five and
thirty-six, township ten south, range sixty-six west of <the
sixth principal meridian; a portion of section one, township
ten south range sixty-seven west of the sixth principal
meridian;

(b) Lands may be included within the boundaries of the
authority pursuant.to section 25-8.5-119.

(c) Lands within the poundaries identified in paragraph.
(a) of this subsection. (1) may be excluded from the authority
pursuant to section 25-8.5-120.

(2) The‘authority shall maintain a current map, showing
all lands that are inciuced -in the authority's bouncaries.

25-8.5-1058, Authoritv members. (1) Thne fo11owing
covernmental entities snall be memoers of the au.nor1

(a) Every county which has property within <he
authority's boundaries;

(b) Every municipality which has property witnin the
authority's boundaries; ang

(c) Every special district which includes in its service
area property within the Cherry Creek basin and wnich owns and
operates a wastewater treatment services facility in tne
Cher=y Creek besin. For the purposes of this paragraoh (Z),
wastewater treatment services snall  mean &  wastewgier
treatment facility with a oesigned capacity to receive more
tnan two thousand gallons of sewzge per day.

25-£.5-106. !oard of directo=s. (1) The governinc body
f the autnority snail be & poarc of directors wnich shall
exercise .and perform &11 powers, rights, priviieges, and
guties invested or imposed by this articie.

(2) Each authority member shall appoint one
representative and two alternates to serve on the board. Any
county, municipality, or special district that proviages
wastewater treatment services by contract with another entity
wnich is a memper of the authority snall not be entitied to a
separate memper on the board.
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(3) Directors shall be appointed for terms of two years.
Notice of each appointment shall be given to the recording
secretary for the authority.

(4) No director shall receive compensation 2as an
employee of the autnority. Reimbursement of actual expenses
for directors shall not be considered compensation.

(5) An appointment to fill a vacancy on the board shall
- be mace by the authority memper for the remainder of the
unexpired term.

(6) If a board memper or designated aliernate fails to
attend two consecutive regular meetings of tne board, the
authority may submit a written reguest to the appointing
authority member 10 have iTs representative atiend the next
regular meeting. If, following such reguest, said
representative fails to attend the next regular board meeting,
the board may appoint an interim representative from tne
authority memper's jurisdiction to serve until <the autnority
member appoints & new representative. :

(7) An authority memper, at its discretion, mzy remove
from office any board memper or oesignated alternate
representing the authority memper and appoint a successor.

(8) The board shall elect one of its members 2s chairman
of the authority and one of its mempers as secretary-treazsurer

and snall appoint a recording secretary wno may be & memper of
the board. :

(8) - The recording secretary shall keep, in 2 weil-bound
book, a record of all of the authority's = meetings,
resoiutions, certificates, contracts, bonas given by employvees
or contractors, and ail corporate azts which snall be open to
inspection of all interested parties.

(10) The secretary-treasurer shall keep strict and
accurate accounts of all money received by and disbursed for
and on behalf of the authority.

25-8.5-107. Voting. (1) Each authority memver, tnrough
its oesignated direczor or gesignated alternate acting in the
director's place, snall be entitied to one vole.

(2) Boarc action upon waste TJoad ailocations, cite
location, or site plans seiected pursuan: 10 section 25-6-70C2,
discharge permits secured pursuant to section 25-8-501,
amenoments to0 the authority's wastewater management pian, and
211 bucget and funding decisions shall regquire a vote of the
following combinations of memper votes:
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(a) An affirmative vote of fifty percent of the counties
which are members of the authority; and

(b) An affirmative vote of a majority of the
- municipalities which are members of the authority; and

(c) An affirmative vote of a majority of the special
districts which are members of.the authority.

(3) A1l decisions of the board not enumerated in
subsection (2) of this section shall be made and decided by a
majority of the guorum.

(8) A director shall disqualify himself from voting on
any issue in which he has a conflict of interest unless such
director has disclosed such conflict of interest in compliance
with section 18-8-308, C.R.S., in which case such disclosure
shall cure the conflict. A director shall abstain from voting
if the director would obtain a personal financial gain from
the contract or services being voted upon by the authority.

25-8.5-108. Ex officic members. (1) Ex officio members
shall be provided with notice of the authority meetings. Ex
officio members shall not serve on the board. Ex officio
members are not voting members. The following shall be
considered ex officio members: :

. (a) Every soil conservation district of which more than
two-thirds of its territory is included within the authority's
boundaries;

(b} Any other governmental or gquasi-governmental agency
designated as an ex offico member by the authority.

25-8.5-109. Meetinas. (1) The board shall fix the time
and place at which its regular meetings shall be held and
provide for the calling and holding of special meetings.

(2) Notice of the time and place designated for all
regular meetings shall be posted at the office of the county
clerk and recorder of each of the counties included within the
authority. Such notices shall remain posted and shall be
changed in the event that the time or piece of such regular
meetings is changed.

(3) Special meetings of the board shall be held at the
call of the chairman or upon request of two board members.
The authority shall inform all board members five calendar
days before the special meeting and shall post notice in
accordance with subsection (2) of this section at least three
days before the special meeting of the date, time, and place
of such special meeting and the purpose for which it is
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called.

(4) A1l business of the board shall be conducted only
during said regular or special meetings, and a1l said meetings
shall be open to the public, but the board may hold executive
sessions as provided in article 9 of titie 29, C.R.S.

25-8.5-110. Powers of board - organization -
administration. (1) The board has tne following powers
.relating to carrying on the affairs of the authority:

(a) To organize, adopt bylaws and rules of procedure,
and select a chairman and chairman pro tempore;

(b) To make and pass resolutions and orders which are
necessary for the governance and management of the affairs of
the authority, for the execution of the powers vested in the -
authority, and for carrying out the provisions of this
article;

(¢) To fix the 1location of the principal place of
business of the authority and the 1location of all offices
maintained under this article;

(¢} To prescribe by resolution a system of business
adminiscration, to create any and all necessary offices, to
-establish the powers and duties and compensation of all
employees, and to require and fix the amount of all official

bonds necessary for the protection of the funds and property
of the authority;

(e) To appoint and retain employees, agents, and
consultants to make recommendations, coordirnate authority
activities, conduct routine business of the authority, and act
on behalf of the authority under such conditions and
restrictions as shall be fixed by the board; :

(f} To prescribe a method of auditing and aliowing or
rejecting claims and demands and a method for the letting of
contracts on a fair and competitive basis for the construction
of works, structures, or equipment or for the performance or
furnishing of such labor, materials, or supplies as may be

required for the carrying out of any of the purposes of this
article. ' -

25-8.5-111. Powers of authoritvy - general and financia?.

(1) In order to accomplish its purposes, the authority has
the power to:

(a) Develop and impiement, with such revisions as become
necessary in 1light - of changing conditions, plans for water
quality controls for the reservoir, applicable drainage basin,
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waters, and watershed;

(b) Conduct pilot stud1e§ and other studies that may be
appropriate for the aevelopment of potential water qua11ty
control soclutions;.

(c) Develop and implement programs to provide credits,
incentives, and rewards within the Cherry Creek basin plan for
water quality control projects;

(d) Recommend the maximum loads of pollutants allowable
to maintain the water quality standards and allocate, if
delegated the power to pursuant to federal or state law, waste
loads among both present and future sources of pollutants;

(e) Recommend erosion contro1s and urban runoff control
standards;

(f) Recommend septit system maintenance programs;
(g) Incur debts, liabilities, and obligationss
(h) Have perpetual existence;

(i) Have and use 2 corporate seal;

(J) Sue and be a party to suits, actions, and
proceedings; v

(k) Enter into contracts and agreements affecting the
affairs of the authority including, but not limited to,
contracts with the United States and the state of Coloradc and
any of their agencies or instrumentalities, political
subdivisions of the state of C(olorado, corporations, and
individuals;

(1) Acguire, hold, lease (as lessor or lessee), and
otherwise dispose of and encumber real and personal property;

(m) Acgquire, lease, rent, manage, operate, construct,
and maintain water quality control facilities or improvements
for drainage, nonpoint sources, or runoff within or without
the authority;

(n) Establish rates, tolls, fees, charges, and penalties
except on agricultural land for the functions, services,
facilities, and programs of the authority; except that the
total annual budgeted rates, tolls, fees, and charges  for
property owners shall not exceed thirty percent of the annual
authority budget and shall not exceed the total annual
budgeted fees to be paid by users of the Cherry Creek
reserveir; ‘
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(o) Establish in cooperation with tne department of
natural resources fees for Cherry Creek reservoir users, which
amounts shall be subject to the review and approval of tne
board of parks and outdoor recreation, which shall not
unreasonably withhold approval. Said reservoir fees,
including all users regardiess of activity, however
established, shall not in total exceed the amount that would
be collected if the reservoir user fee was one dollar per
reservoir user per year.

(p) (I) Llevy and collect ad valorem taxes on and against
all taxable property within the authority subject to the
limitation that no mill levy for any fiscal year.shall exceed
one-half mill, however, ad valorem taxes greater than one-half
mill can be levied by the authority if it is approved by the
electors at an election held .according to the procedures of
part 8 of article 1 of title 32, C.R.S.

(II) No property tax shall be levied until the fees from
the recreation users and the development fees are established.

(q) Issue and refund revenue and assessment bonds and
pledge the revenues of the authority or assessments therefor
to the payment thereof in the manner provided in part 4 of

article 35 of title 31, C.R.S., and as.provided in this
article;

(r) Invest any moneys of the authority in any manner
permitted by law;

(s) Review and approve water quality control projects of
any entity other than the authority within the boundaries of
the authority.

(t) Except that the authority shall not have the power
to regulate agricultural nonpoint source activities; such
agricultural nonpoint source activities shall be subject only
to the provisions of section 25-8-205 (5);

(u) Have and exercise all rights and powers necessz»*y or
incidental to or implied from the specific powers granted to
the authority by tnis article. Such specific powers shall not
be considered as ¢ limitation upon any power necessary or

appropriate to carry out the purposes and intent of this
article. ‘

25-8.5-112. Power to issue bonds. To carry out the
purposes of this article, the board is authorized to issue
revenue or assessment bonds of the authority. Bonds shall
bear interest at a rate such that the net effective interest
rate of the issue of bonds does not exceed the maximum
interest rate set forth in the resolution adopted by the board
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authorizing the issuance of the bonds, payable semiannually,
and shall be due and payable serially, either annuaiiy or
semiannually, commencing not later than three years after date
of issuance. The form and terms of said bonds, including
provisions for their payment and redemption, shall be
determined by the board. If the board so oetermines, such
bonds may be redeemable prior to maturity upon payment of a
premium not exceeding three percent of the principal tnereof.
Said bonds shall be executed in the name and on behalf of the
authority, signed by the chairman of the board with the seal
of the authority affixed theretc, and attested by the
secretary of the board. Said bonds shall be in such
denominations as the board shall determine, and the bonds and
coupons shall bear the original or facsimile signature of the
chairman of the board.

25-8.5-113. Revenue refunding bonds. Any revenue bonds -~
issued by the authority may be refunged by the authority, or
by any successor thereof, in the name of the authority,
subject to the provisions concerning their payment and to any
other contractual limitations in the proceedings authorizing
their issuance or otherwise appertaining thereto, by the
issuance of bonds to refund, pay, and discharge all or any
part of such outstanding bonds, including any interest on the
bonds in arrears or about to become aue, for the purpose of
avoiding or terminating any default in the payment of the
interest on and principal of the bonds, of reducing interest
costs or effecting other economies, or of modifying or
eliminating restrictive contractual limitations appertaining
to the issuance of additional bonds or to any system
appertaining thereto or for any compination of such purposes..
Refunding bonds may be delivered in exchange for the
outstanding bonds refunded or may be sold as provided in this
article for an original issue of bonds.

25-8.5-114. Use of proceeds of revenue refuncing bonds.
The proceeds of revenue refuncing bonds snall either pe
immediately applied to the retirement of the bonds being
refunded or be placed in escrow in any state or national bank
within the state which is a member of the federal deposit
insurance corporation to be applied to the payment of the
bonds being refunded upon their presentation therefor; but, to
the extent-any incigental expenses have been capitalized, such
refunding bond proceeds may be used to defray such expenses,
and any accrued interest and any premium appertaining to a
sale of refunding bonds may be appliec to the payment of the
interest thereon or the principal thereof, or both interest
and principal, or may be deposited in a reserve therefor, as
the board may determine. Any such escrow shall not
necessarily be limited to proceeds of refunding bonds but may
include other moneys available for,its purpose. Any proceeds
in escrow, pending such use, may be invested or reinvested in
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any items permitted by the state of Colorado and bills,
certificates of indeptedness, notes, or bonds wnich are direct
obligations of, or the principal and interest of whicn
obligations are unconditionally guaranteed by, tne United
States. Such proceeds and investments in escrow, together
with any interest to be derived from any such investment,
shall be in an amount at all times sufficient as to principal,
interest, any prior redemption premium due, and any charges of
the escrow agent payable therefrom to pay the bonds being
refunded as they become due at their respective maturities or
due at any designated prior redemption dates in connection
with which the board shall exercise a prior redemption option.
Any purchase of any refunding bond issued under this article
shall in no manner be responsible for the application of the
proceeds thereof by the authority or any of its offucers.
agents, or employees.

25-8.5-115. Facilities - comprehensive proaram.
(1) The authority, acting by and through the boarg, may
acquire, construct, lease, rent, improve, equip, relocate,
maintain, and operate water quality control facilities, any
project, or any part therecf for the benefit of the authority
and the inhabitants thereof, after the board has made such
preliminary studies and otherwise taken such action as it
determines to be necessary or desirabie.

(2) (2) The authority shall develop a comprehensive
program for the water quality control facilities specified in
subsection (1) of this section. A comprehensive program may

-consist of one project or more than one project.

(b) A hearing on the proposed comprehensive program
shall be scheduled, and notice of the hearing shall be given
by publication and posted in the office of the county clerk
and recorder of each member county. Upon closure of the
hearing, the board may either require changes to be made in
the comprehensive program or the board may approve or reject
the comprehensive program as prepared.

(c) 1If any substantial changes to the comprehensive
program are ordered at any time, a further hearing shall be
held pursuant to notice which shall be given by pub11cat\on,

25-8.5-116. Coordination with drainage and flood control
measures. (1) Any exercise by the autnority of the powers
granted by section .25-8.5-111 or 25-B.5-115 which affects
drainage and flood control shall be consistent with and
conform to the drainage and flood control program of the urban
drainage and flood control district adopted pursuant to
section 32-11-214, C.R.S., the resolutions, rules,
regulations, and orders of the district issued pursuant 1o
section 32-11-218 (1) (e), C.R.S., and any flood plain zoning
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reso]ufions. rules, regulations, anc orders of any public body
having jurisdiction to adopt the same.

(2) Construction by the authority of drainage or water
guality control facilities which might or will affect drainage
or flood control within the boundaries of the urban drainage
‘and flood control district shall not be undertaken until a
proposal therefor has been presented to and approved by the
board of directors of said district. Such proposal shall
demonstrate compliance with the requirements of subsection (1)
of this section, and the board shall apply the same standards
of flood control and drainage criteria for approval thereof as
it applies for review of proposals presented for approval
pursuant to section 32-11-221, C.R.S. The provisions of
section 32-11-221, C.R.S., shall apply to the presentation,
consideration, and determination by said board of d1rectors of
any such proposal or modification thereof.

25-8.5-117. Transfer of powers. (1) Upon the adoption
of the board of directors of the urban drainage and flood
control district and the board of directors of the authority
created herein of a joint - resolution delegating the
agreed-upon responsibility to the urban drainage and flood
control district for carrying out and meeting, within the
district's boundaries, the compliance requirements and the
permitting requirements imposed with respect to storm water
runoff quality by the federal "Water Quality Act of 1987" and
any regulations and standards adopted pursuant thereto or
pursuant to state law, all powers contained in this act to
deal with water quality control and compliance relating to the
agreed-upon aspects of storm water runoff and nonpoint sources
of pollution, including financial powers and special
assessment powers but not including ad valorem taxation
powers, shall be transferred to the urban drainage and flood
control district.

(2) Upon the transfer of powers as provided in
subsection (1) of this section, any allocation of waste loads
affecting storm water runoff or nonpoint sources of pollution
proposed or adopted by the authority shall be effective only
upon acoption thereof or concurrence therewith by the board of
directors of the urban drainage and flood control district.

(3) If the urban drainage -and flood ccntrol district
accepts the responsipility and the transfer of powers as
provided in subsection (1) of this section, after completion
of a plan for water quality controls by the authority which
involves storm d-ainage runoff or nonpoint sources and after
commencement of implementation of such pian, the distric:
shall be bound to carry out the plan as it relates to the
storm water and nonpoint source powers transferred to it
within the time requirements, if any, of the plan.
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25-8.5-118. Power to levy special assessments. (1) The
board, in the name of the authority, for the purpose of
‘defraying all the cost of acquiring or constructing, or both,
any project or facility authorized by this article, or any
portion of the cost thereof not to be defrayed with moneys
available therefor from its own funds, any special funds, or
otherwise, also has the power under this article:

(a) To 1levy assessments against all or portions of the
. property within the authority and to provide for collection of
the assessments pursuant to part 6 of article 20 of title 30,
C.R.S.:

(b) To pledge the proceeds of any assessments levied
under this article to the payment of assessment bonds and to
create liens on such proceeds to secure such payments:

(¢) To issue assessment bonds payable from the
assessments, which assessment bonds shall constitute special

obligations of the authority and shall not be a2 debt of the
authority; and

(d) To make all contracts, to execute all instruments,
and to do all things necessary or convenient in the exercise
of the powers granted in this article or in the performance of
the authority's duties or in order to secure the payment of
its assessment bonds.

(2) The authority shall give notice, by publication once
in a newspaper of general circulation in the authority, to the
owners of the property toc be acssessed, which shall include:

(a) The kind of improvements proposecd;

(b) The number of installments and the time in which the
cost of the project wiil be payable;

(c) A description of the properties which will be
assessed;

(d) The probable cost per acre or other unit basis
which, in the judoment of the authority, reflects the benefits
which accrue to the properties, except no benefit shall accrue
to agricultural lands, to be assessed;

(e) The time, not 1less than thirty days after the
publication, when a resolution authorizing the improvements
will be considered;

(f) A map of the properties to be assessed, together
with an estimate and schedule showing the approximate amounts
to be assessed, and a statement that all resolutions and
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proceedings are on file and may be seen and examined by any
interested person at the office of the authority or other
designated place at any time within said period of thirty
days; and '

(g) A statement that all complaints and objections by
the owners of property to be assessed in writing concerning
the proposed improvements will be heard and determined by the
~authority before final action thereon.

(3) The finding, by resolution, of the board that said
improvements were ordered after notice given and after hearing
held and that such proposal was properly initiated by the said
authority shall be conclusive of the facts so stated in every
court or other tribunal. '

(4) Any resolution or order regarding the assessments or
improvements may be modified, confirmed, or rescinded at any
time prior to the passage of the resolution authorizing the
_improvements.

25-8.5-119. Inclusion of territory. (1) Any
municipality, ~ county, or speciai districi, or any portion
thereof, shall be eligible for inclusion wupon resolution of
its governing body requesting inclusion in the authority and
describing the property to be included. The authority, by
resolution, may include such property on such terms and
conditions as may be determined appropriate by the board.

(2) Upon receipt of a resolution requesting inclusion,
the board shall cause an investigation to be made within a
reasonable time to determine whether or not the municipality,
county, or special district, or portion thereof, may feasibly
be included within the authority, whether tne municipality,
county, or special district has any property which is
tributary to the basin, waters, or watersheds governed by the
authority, and the terms and conditions upon which the
municipality, county, or special district may be included
within the authority. If it is determined that it is feasible
to include the municipality, county, or special district, or
portion thereof, in the authority, and the municipality,
county, or special district hnhas property tributary to the
basin, waters, -or watersheds governed by tne authority, the
board by resolution shall set the terms and conditions upon
which the municipality, county, or special district, or
porzion thereof, may be included within the autnority and
shall give notice thereof to the municipality, county, or
special district. If the board determines that the
municipality, county, or special district, or portion thereof,
cannot feasibly be included within the authority or otherwise
determines that the municipality, county, or special district
should not be included within the authority, the board shall

PAGE 15-HOUSE BILL NO. 1029



pass 2 resolution so stating and notifying the municipality,
county, or special district of the action of the boardc. The
board's determination that the county, municipality, or
special district, or portion thereof, should not be included
in the authority shall be conclusive.

(3) (a) If the governing body of the municipality,
county, or special district desires to include the
municipality, county, or special district, or portion thereof,
‘'within the authority upon the terms and conditions set forth
by the board, the governing body shall adopt a resolution
declaring that the public health, safety, and general welfare
requires the inclusion of said municipality, county, or
special district within the authority and that the governing
booy desires to have said municipality, county, or special
district, or portion thereof, included therein upon the terms .
and conditions prescribed by the board. The governing body of
such municipality, county, or special district, before final
adoption of said resolution, shall hold a public hearing
thereon, notice of which shall be given by publication in a
newspaper of general circulation within such municipality,
county, or special district, which shall be complete at 1leas:
ten days before the hearing. Upon the final adoption of said
resolution, the clerk of the governing body of such
municipality, county, or special district shall forthwith ~
transmit a certified copy of the resolution to the board and

to the division of local government in the department of local
affairs. ‘

(b) After receipt of a copy of such resoclution, the
board shall pass and adopt a resolution including said
municipality, county, or special district, or portion thereof,
in the authority and shall cause a certified copy thereof to
be transmitted tc the division of Jocal government and a
certified copy to the governing body of the municipality,
county, or special district.

(4) The director of said division, upon receipt of a
certified copy of the resolution of the board, shall forthwith
issue a certificate reciting that the municipality, county, or
special district, or portion thereof, described. in such
resolution has been duly included within tne authority
according to the laws of the state of Colorado. The inciusion
of such territory shall be deemed effective ubon the date of
the issuance of such certificate, and the validity of such
inclusion shall not be contestable in any suit or proceeding
which has not been commenced within thirty days from such
date. The said division shall forthwith transmit to the
governing body of such municipality, county, or special
district and to the board five copies of such certificate, and
the clerk of such governing body shall forthwith record a copy
of the certificate in the office of the clerk and recorder of
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'

each county in which such municipality, county, or special
district, or portion thereof, 1is located and file a copy
thereof with the county assessor of each such county.
Additional copies of said certificate shall be issued by the
division of local government upon request.

25-8.5-120. Exclusion of propertvy. (1) Any owner of
property within tne boundaries of tne authority may petition
to be excluded from the authority.

(2) In order for such property to be excluded, the board
shal) determine that the property to be excluded does not
receive wastewater treatment services or have an individual
sewage disposal system located within the authority and
either:

(2) Was improperly included within the authority; or

(b) 1Is nmot tributary to the basin, waters, or watersheds 4
governed by the authority or will not benefit from. projects or
improvements provided by the authority.

(3) Any petition for exclusion shall specify the
property to be excluded, and evidence that the property
complies with the criteria of subsection (2) of this section.

(4) The authority shall provide notice of the date,
time, and place of the authority's meeting to consider the
petition for exclusion.

(5) The authority may approve, modify, or deny a
petition for exclusion.

(6) If the authority approves a petition for exclusion
of property, the authority shall file a copy of said
resolution with the division of local government and with the
county, municipality, or special district authority members
which 1includes within dits boundaries the excluded property,
record a copy of the resolution in the office of the county
- ¢clerk and recorder in the county in which said excluded
property is located, and file a copy with the county assessor
in such county. ‘ '

SECTION 2. Safetv clause. The general assembly héreby
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finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and
safety.

arl E. Bledasoe Ted L. Strickiland
_ SPEAKER OF THE HOUSE ) PRESIDENT OF

OF REPRESENTATIVES THE SENATE

e¢ C. Bahrych ' Vi Joan M. Albi

CHIEF CLERK OF THE HOUS SECRETARY OF

OF REPRESENTATIVES THE SENATE
APPROVED % £ gzgz z; 2 by 23‘/04;(
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