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NOTE TO READERS

The National Environmental Policy Act (NEPA) of 1969 requires that an environmental impact
statement be prepared as part of the review and approval process by Federal government agencies
of major actions which significantly affect the quality of the human environment. The Federal
action contemplated is approval of the Texas Coastal Management Program under Section 306 of
the Federal Coastal Zone Management Act of 1972, as amended (CZMA). It is the general
policy of the Federal Office of Ocean and Coastal Resource Management (OCRM) to issue
combined environmental impact statements and program documents.

Part I of this Final Environmental Impact Statement (FEIS) was prepared jointly by the the
National Oceanic and Atmospheric Administration’s Office of Ocean and Coastal Resource
Management (NOAA) and the State of Texas and provides summary information concerning the
Texas Coastal Management Program (TCMP), including how the program addresses the
requirements of the CZMA. Part II of the FEIS is a description of the TCMP and was prepared
by the State. It has been reviewed by NOAA and is relied upon as a description of the proposed
action for purposes of NEPA. Part III fulfills the remaining NEPA requirements for an FEIS and
was prepared by NOAA with assistance from the State of Texas. Part VII contains public
comments on the DEIS and NOAA’s response to those comments.

An immediate effect of federal approval of the Texas program is the qualification of the State to
receive Federal matching funds for use in administering the program. The CZMA also requires
Federal agencies to undertake activities consistent to the maximum extent practicable with
federally approved state coastal management programs. In addition, upon program approval,
entities within the State of Texas will be eligible to apply for deepwater port licenses from the
U.S. Coast Guard, pursuant to the Deepwater Port Act of 1974 (33 U.S.C.A. § 1503).

For purposes of reviewing this proposed action, the key questions are:

® whether the Texas program is consistent with the objectives and policies of the
national legislation; '

° whether the award of Federal funds under Section 306 of the Federal Act will help
Texas to meet those objectives;

[ whether Texas management policies, authorities, and organizational structure are
adequate to implement the program; and

[ whether there will be a net environmental gain as a result of program approval and
implementation. '

NOAA has made a preliminary determination that the answers to these questions are affirmative.
NOAA wants the widest possible circulation of this document to all interested agencies and
parties in order to receive the fullest expression of opinion on these questions. NOAA thanks
those participating in the review of the TCMP and this FEIS.
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PARTI OVERVIEW

A. Summaryv of the Texas Coastal Management Program

While significant population growth and economic development along the Texas Coast
have brought economic opportunity to the coast, they have also resulted in the loss or
degradation of dune complexes, coastal wetlands and other critical aquatic sites; changes to bay
and estuarine water quality; and added demands and limitations on coastal access. Also,
increased coastal development has meant that greater numbers of persons and structures are
vulnerable to coastal erosion, whether natural or human induced, and subject to coastal flooding,
storm surge, and wind damage. The success of Texas’ ports has resulted in the need for
increased dredging and attendant dredged material disposal. Set against this background, Texas’
fragmented government structure was not addressing these priority issues in a comprehensive,
coordinated, and efficient manner. Consequently, it was within this context that the State
developed its Coastal Management Program.

The Texas Coastal Management Program (TCMP) is based primarily on the Coastal
Coordination Act of 1991 (33 TEX. NAT. RES. CODE ANN. §201 et. seq.) as amended by HB
3226 (1995), which calls for the development of a comprehensive coastal program based on
existing statutes and regulations. Key elements of the Coastal Coordination Act and its

implementation regulations (31 TAC §§501, 503, 505, and 506) include:

® establishment of the Coastal Coordination Council (Council) to develop policy and
oversee implementation of the TCMP;

® development of a uniform set of coastal goals and policies;

® establishment of the fundamental legal requirements that selected “networked” state
agencies and local governments must comply with, and enforcement of the uniform
policies when the networked agencies take an action or develop rules that may adversely
affect a coastal natural resource area;

® establishment of the scope and organizational framework of the program; and the
program boundaries, designation of the Areas of Particular Concern (coastal natural

resource areas) and the activities subject to the program through designation of specific
networked agencies and local governments and authorities that are subject to, and will

implement, the coastal policies;

establishment of procedures to ensure networked state agency and local government
implementation and adherence to the uniform policies, including rule certification and
state consistency review (Council review);

® establishment of procedures to ensure that Federal activities will comply with the state’s
coastal policies;

®  establishment of mechanisms such as the Council to ensure implementation of, and
adherence to, the coastal policies; and
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® establishment of the procedures for enforcement of the TCMP by the networked agencies
and the Council and Attorney General’s Office.

1. Scope of the Program

The Coastal Coordination Act establishes the geographic scope of the program by
identifying the program’s inland, interstate and seaward boundaries (described in Part II Chapter
Two and Appendix F). The program’s seaward boundary is the State’s territorial seaward limit
(10.3 miles). The State’s inland boundary is based on the State’s Coastal Facilities Designation
Line (CFDL). The CFDL was developed in response to the Oil Spill Act of 1990 and basically
delineates those areas in which oil spills would affect coastal waters or resources. For the
purposes of the TCMP, the CFDL has been modified somewhat to capture wetlands in upper
reaches of tidal waters. The program boundaries encompass all or portions of 19 coastal counties
including Cameron, Willacy, Kenedy, Kleberg, Nueces, San Patricio, Aransas, Refugio,
Calhoun, Victoria, Jackson, Matagorda, Brazoria, Galveston, Harris, Chambers, Liberty,
Jefferson, and Orange counties and overall include roughly 8.9 million acres of land and water.

Within this coastal zone boundary, the scope of the TCMP’s regulatory program is
focused on the direct management of fourteen generic “Areas of Particular Concern,” called
coastal natural resource areas (CNRAs). These CNRAs are associated with valuable coastal
resources or vulnerable or unique coastal areas and include: waters of the open Gulf of Mexico;
waters under tidal influence; submerged lands; coastal wetlands; seagrasses; tidal sand and mud
flats; oyster reefs; hard substrate reefs; coastal barriers; coastal shore areas; Gulf beaches; critical
dune areas; special hazard areas; critical erosion areas; coastal historic areas; and coastal
preserves. Specifically, the geographic scope of the regulatory programs is based on the direct
regulatory jurisdiction of those “networked” state agency and local government authorities which
are subject to the program as provided by the Coastal Coordination Act . It should be noted that
the geographic scope extends upstream 200 miles from the mouths of rivers draining into coastal
bays and estuaries in order to manage water appropriations on those rivers. In addition, the State
has designated the Western Outer Continental Shelf (OCS) planning area as the geographical
area in which Federal consistency shall apply outside of the coastal boundary. The TCMP also
identifies those Federal lands which are excluded from the State’s coastal zone.

Land and water uses subject to the program generally include: the siting, construction,
and maintenance of electric generating and transmission facilities; oil and gas exploration and
production; the siting, construction, and maintenance of residential, commercial, and industrial
development on beaches, critical dune areas, shorelines, and within or adjacent to critical areas
and other CNRAs. In addition, associated activities such as canal dredging; filling; placement of
structures for shoreline access and shoreline protection; on-site sewage disposal, stormwater
control, and waste management for local governments and municipalities; the siting,
construction, and maintenance of public buildings and public works such as dams, reservoirs,
flood control projects and associated activities; the siting, construction, and maintenance of
roads, highways, bridges, causeways, airports, railroads, and non-energy transmission lines and
associated activities; certain agricultural and silvicultural activities; water impoundments and
diversions; the siting, construction, and maintenance of marinas, state-owned fishing cabins,
artificial reefs, public recreational facilities, structures for shoreline access and shoreline
protection, and boat ramps.
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The uses and activities subject to the TCMP are, more specifically, those uses and

activities managed by “networked” state agency and local government authorities, identified in
the Council rules at 31 TAC §505.12 and listed in Part II Chapter Four. Land and water uses
exempted from the program include those land and water uses exempted by statute or rule in the
networked authorities and identified in Part II Chapter Four.

2. Program Goals and Policies

The policy framework is built around a uniform set of coastal goals and policies adopted

by the Council at 31 TAC §501. The goals of the TCMP are:

1.

10.

to protect, preserve, restore, and enhance the diversity, quality, quantity, functions, and
values of CNRAs;

to ensure sound management of all coastal resources by allowing for compatible
economic development and multiple human uses of the coastal zone;

to minimize loss of human life and property due to the impairment and loss of protective
features of CNRAs;

to ensure and enhance planned public access to and enjoyment of the coastal zone in a
manner that is compatible with private property rights and other uses of the coastal zone;

to balance the benefits from economic development and multiple human uses of the
coastal zone, the benefits from protecting, preserving, restoring, and enhancing CNRAs,
the benefits from minimizing loss of human life and property, and the benefits from
public access to and enjoyment of the coastal zone;

to coordinate agericy and local government decision-making affecting CNRAs by
establishing clear, objective policies for the management of CNRAs;

to make agency and local government decision-making affecting CNRAs efficient by
identifying and addressing duplication and conflicts among local, state, and Federal
regulatory and other programs for the management of CNRAs;

to make agency and local government decision-making affecting CNRAs more effective
by employing the most comprehensive, accurate, and reliable information and scientific
data available and by developing, distributing for public comment, and maintaining a
coordinated, publicly accessible geographic information system of maps of the coastal
zone and CNRAs at the earliest possible date;

to make coastal management processes visible, coherent, accessible, and accountable to
the people of Texas by providing for public participation in the ongoing development and
implementation of the TCMP; and

to educate the public about the principal coastal problems of state concern and technology
available for the protection and improved management of CNRAs.
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The coastal policies (which are described in Part IT Chapter Four, and Appendix C ) are
primarily performance standards intended to avoid, minimize, and/or compensate for adverse
impacts to the CNRAs. The policies address the protection of coastal resources including
beaches and dune systems, submerged lands, wetlands, seagrass beds, tidal flats, oyster beds and
other habitats as well as protection of coastal bays and estuaries (e.g., water quality and
freshwater inflows). The policies also provide for maintenance and enhancement of public
access to Gulf beaches, and the management of coastal development on beaches and in dunes and
coastal hazard areas. The policies also provide for the management of specific land and water
uses including electric generating facilities; oil and gas exploration and production; hazardous
and solid waste facilities; large scale developments; construction of waterfront facilities such as
marinas, wharves, and bulkheads; dredging and filling, and dredged material disposal;
transportation projects; and levees and flood control projects. While the coastal policies as
adopted by the Council reflect mostly existing policies, they also include enhancements to core
policies related to managing “critical areas” (e.g., coastal wetlands, seagrasses and tidal sand and
mud flats), dredging and dredged material disposal, submerged lands, beaches and dunes, and
erosion areas.

3. Program Organization and Implementation

The TCMP is a networked program that will be implemented primarily through eight
state agencies, 18 local governments, and the Council. The program will rely primarily on direct
state control of land and water uses, although local governments will implement state guidelines
related to beach and dune management. Implementation and enforcement of the coastal policies
is primarily the responsibility of the networked agencies and local governments through their
existing statutes, regulatory programs or other authorizations. Networked agencies include: the
General Land Office/School Land Board, Texas Natural Resource Conservation Commission,
Railroad Commission, Texas Parks and Wildlife Department, Texas Transportation Commission,
Texas Historical Commission, the Public Utility Commission, the Texas State Soil and Water
Conservation Board, and the Texas Water Development Board. Similarly, 18 county and
municipal governments, in those counties with barrier islands, are also networked entities with
responsibilities for program implementation vis-a-vis beaches and dunes.

The Coastal Coordination Act mandates that these networked agencies and local
governments undertake specified actions, authorizations, and rulemaking in compliance with the
TCMP policies as well as enforce relevant provisions of the TCMP through their regulatory
processes. The Coastal Coordination Act also requires each networked agency or local
government to issue a formal consistency determination that the project or authorization is
consistent with the State’s coastal policies when proposing an action subject to the TCMP. This
decision can be contested by third parties, state agencies, or Council member agencies either
administratively or judicially and, if necessary, forms the basis for Council reviews of these
actions for consistency. A brief summary of the networked agencies and authorities is provided
below.

Protection of Critical Areas

The School Land Board/General Land Office (SLB/GLO), Texas Natural Resource
Conservation Commission (TNRCC), Railroad Commission (RRC), and Texas Parks and
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Wildlife Department (TPWD) will all implement various coastal policies to manage development
in and to protect critical wetlands and other aquatic habitats pursuant to their authorities related
to water quality standards and Section 401 certifications, submerged lands approvals, and permits
for dredging and mining.

Barrier Islands: Shoreline Access. Dune Protection, and Hazard Mitigation

City and county governments in those counties with barrier islands will implement the
TCMP policies related to preservation of beach access and dune protection through development
of Beach Access and Dune Protection Plans consistent with the TCMP policies per the Open
Beaches Act and Dune Protection Act (TEX. NAT. RES. CODE ANN. Chapters 61 and 63), as
amended by SB 1053 (1991) and floodplain requirements (TEX. NAT. RES. CODE ANN.
Chapter 33). These plans must address development adjacent to public beaches and within
critical dune areas and must address maintenance or enhancement of public access to beaches,
impacts to dunes, construction practices to minimize damage from flooding and storm surge, and
use and placement of erosion control structures. Once the plans are certified by the SLB/GLO
and the Office of the Attorney General (OAG) to be consistent with these requirements, local
governments may issue beachfront construction certificates and dune protection permits to
implement the policy. The SLB/GLO and OAG review and comment on these certificates and
permits and the OAG, GLO or local district attorney may initiate legal action if local permits are
inconsistent with TCMP policy. In addition, the TNRCC and Texas Department of
Transportation (TxDOT) will implement policies related to managing undeveloped areas of
barrier islands through approval of special districts and transportation projects on barrier islands
(TEX. WATER CODE ANN. Chapter 50 and TEX. REV. CIV. STAT. ANN. art. 6663).

Protection of Estuaries and Coastal Water Quality

The SLB/GLO, TNRCC, RRC, and TPWD will implement the TCMP policies related to
dredging, dredged material disposal and beneficial uses of dredged material through submerged
lands authorities (TEX. NAT. RES. CODE ANN. Chapter 33); water quality standards and
Section 401 certification authority (TEX. WATER CODE ANN. Chapter 26); and TPWD
dredging and mining permits (PARKS & WILDLIFE CODE ANN. Chapter 86). The SLB/GLO
will implement policies related to construction of structures and marinas on state-owned
submerged lands through submerged lands authorities. The TNRCC and RRC will implement
policies to manage wastewater discharges through State Water Pollution Control authority (TEX.
WATER CODE ANN. Chapter 26 and TEX. NAT. RES. CODE ANN. Chapter 91). The
TNRCC will implement policies to manage the impacts of water appropriations through permits
for water diversions (TEX. WATER CODE ANN. Chapter 11). The TNRCC will manage
impacts from on-site sewage systems and underground storage tanks though on-site disposal
system authorities (TEX. WATER CODE ANN. Chapter 26 and TEX. HEALTH & SAFETY
CODE Chapter 166). The Texas State Soil and Water Conservation Board (TSSWCB) will
implement policies to mange nonpoint-source impacts from agricultural and silvicultural
activities (TAC Chapter 201 and TEX. WATER CODE ANN. Chapter 26)
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Coastal Erosion

The local governments in concert with the GLO will implement the TCMP policies to
manage impacts of erosion on Gulf beaches and coastal development, as well as impacts of
coastal development which can cause coastal erosion, through the beach access and dune
protection authorities (TEX. NAT. RES. CODE ANN. Chapters 61 and 63) and submerged lands
authorities. Regarding bay shores, the SLB/GLO will implement coastal policies through the
issuance of leases and easements for erosion control structures on state-owned submerged lands.
Anticipated management activities include the development of a coastwide policy for managing
coastal erosion that will identify Texas Gulf beaches that are eroding and rank them from most to
least critical, and the implementation of a comprehensive long-term management plan for the
restoration of Texas’ critically eroding beaches pursuant to Senate Bill 1053. This coastwide
erosion response plan will be submitted to the legislature with recommended actions. The
coastwide erosion response plan will be the basis for prioritization of shore protection and
restoration projects.

Historic/Cultural Resources

The Texas Historical Commission will implement the TCMP policies related to
conserving coastal historic resources through permits and other management activities pursuant
to the Antiquities Act (TEX. NAT. RES. CODE ANN. Chapter 91)

Major Development

The Public Utility Commission will implement the TCMP policies to manage
development of power plants and transmission lines through certificates of convenience and
necessity (TEX. REV. CIV. STAT. ANN. art. 1446c). TXDOT will implement policies to
manage the impacts of transportation projects through its approvals of these projects (TEX. REV.
CIV. STAT. ANN. art. 6663, and art. 6674). TNRCC will implement policies related to
managing impacts from levees and flood control projects through its approvals of these projects
(TEX. WATER CODE ANN. Chapter 16).

Coastal Coordination Council

The Coastal Coordination Act established the Coastal Coordination Council, which
consists of the heads of the State’s resource agencies and four gubernatorial appointees
representing local governments, agriculture, coastal business, and coastal citizens. The Council
is responsible for: (1) policy development and policy coordination through promulgation of the
uniform coastal policies; (2) program oversight and dispute resolution through the state
consistency review procedures and agency rule certification and decertification; and (3)
implementation of Federal consistency authority through reviews of Federal activities. While the
networked state agencies and local governments are required by the Coastal Coordination Act to
undertake actions in compliance with the coastal policies, the Coastal Coordination Act provides
for oversight by the Council and a number of mechanisms to ensure that networked agencies and
local governments comply with the coastal policies.
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The Coastal Coordination Act and Council rules at 31 TAC §505 authorize and establish
a process for the Council, in conjunction with the OAG, to review networked state agency and
local government proposed actions and, if necessary, take legal action to ensure compliance with
TCMP policy (see discussion in Part II Chapter Five). In order for an agency or local
government action to be reviewed, the proposed action must be referred to the Council by a
person, state agency or Council member and accepted for review by three or more Council
members. If the Council accepts referral of an agency or local government action, and two-thirds
of the Council members find the action to be inconsistent, the Council will issue findings and
recommendations to the agency or local government proposing the action. If the agency does not
comply with those recommendations the Council can request an OAG opinion and if the OAG
concurs, a suit can be filed in court to ensure that the agency’s action is consistent.

In practice, it is anticipated that the Council's oversight role will be limited to the review
of major actions and cases requiring dispute resolution. The TCMP includes incentives (rule
certification and thresholds for referral) for agencies to ensure that their operating rules are
consistent with the coastal policies. While not mandated by the Coastal Coordination Act, nor
required in order to implement the coastal policies, the rule certification procedures provide for a
voluntary process whereby agencies can submit their existing rules, new rules, or rule
amendments to the Council for review. If an agency’s rules are found to “incorporate or
otherwise require compliance with the coastal policies” then the Council will certify those
agency rules as consistent. Upon a determination that the agency’s rules are consistent--which
may require rulemaking on the part of the networked agencies and local governments--the
agency’s rules would be incorporated as part of the TCMP’s coastal policies and the agency can
establish thresholds for referral to limit Council review of its proposed actions. The ability to
limit the Council’s review to major actions, therefore, should provide the incentive for an agency
to submit its rules for certification. The networked agencies and local governments have
developed agreements with the Council committing them to submit their existing and future rules
to the Council for certification.

In addition, the Council has other means to ensure that agency actions are in compliance
with the TCMP. The TCMP includes provisions and mechanisms for the Council to monitor
state agency and local government implementation and enforcement of the program. The
Council will review quarterly and annual reports developed by the networked agencies that detail
the implementation of the coastal program and future agency rulemaking. If the Council finds
that an agency has not complied with the coastal policies in implementing its authorities or has
amended or developed new rules that are not consistent with the coastal policies, then the
Council can issue a “Notice of Program Deficiency” with recommendations for remedying those
deficiencies. If the networked agency fails to remedy the problems in a reasonable time the
Council can revoke the agency’s rule certification, which would void any thresholds for referral
limiting the Council’s ability to review that agency’s proposed actions.

The Coastal Coordination Act also provides for a voluntary provision to allow agencies
to ensure that agency or local government plans which will guide agency decision-making, are
consistent with the coastal policies. The Council may provide, if requested by a state agency or
local government, a non-binding advisory opinion on the proposed plans. Council participation
in the planning process should help identify consistency issues well before actions are proposed
and thereby could improve compliance with coastal policies.
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Also, the Council will be the State entity responsible for Federal consistency reviews
pursuant to Section 307 of the Coastal Zone Management Act (CZMA). The Council has
developed Federal consistency procedures (31 TAC §506) and will conduct reviews of Federal
agency activities to ensure that they are consistent with the Federally approved enforceable
policies of the TCMP. The GLO and the Executive Committee of the Council will assist the
Council with reviews by preparing initial staff recommendations to Council members. The
TCMP also provides for the use of “Interagency Coordination Groups” (see below) to assist the
Council in its reviews of Federal development projects.

Permitting Assistance Group/Preliminary Reviews

The Coastal Coordination Act provides new mechanisms to improve compliance with
policies as well as streamline the permitting process--the preliminary consistency review process
and the Permitting Assistance Group (PAG). Preliminary reviews will be used to identify
potential consistency issues early on, and indicate what changes are necessary for the applicant to
make to comply with the coastal policies before the applicant is too invested in a particular
course of action. The PAG, which consists of staff level members from the principal networked
agencies, will conduct the preliminary reviews. The PAG will also provide technical assistance
to the applicant not only to improve compliance with the coastal policies, but to assist applicants
move through the permitting/approval process as quickly as possible. Where there is adequate
information and public comment, the Executive Committee (see below) with assistance from the
PAG, can make preliminary consistency findings, which will preclude the need for the full
Council to review that action unless there are significant changes to the action.

Advisory Committee

Texas will use an additional mechanism to ensure continued public and governmental
participation in the TCMP and to assist with public outreach and education. The Council will
establish a citizens advisory committee to provide enhanced opportunities for public input into
program implementation. The Advisory Committee, expected to be established in October 1996,
will be responsible for identifying significant or emerging issues; hosting local meetings or
workshops, and disseminating information on the program to the general public. The Council is
considering establishing regional subcommittees as part of the Advisory Committee structure,
but no decision has been made as of this date.

Executive Committee of the Council

The Executive Committee, which consists of senior management level representatives of
the Council members, will be responsible for implementing Council directives, providing
recommendations for most issues addressed by the Council, issuing preliminary consistency
findings; and assisting in policy development.

Interagency Coordination Groups

The Coastal Coordination Act also provides for the establishment of Interagency
Coordination Groups (ICGs) to assist Federal agencies in developing projects that are consistent
with the Federally approved TCMP policies and assist the Council in carrying out Federal
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consistency reviews for those activities. ICGs are composed of representatives of Federal and
state resource agencies (at least three Council member agency representatives), and local
sponsors of the particular project. The ICGs will work with the Federal agency to develop a
project that will be consistent with the coastal policies. If the Federal agency then submits a
consistency determination that follows the ICG’s recommendations (and which a majority of the
Council member representatives on the ICG have determined to be consistent) then the Council
will automatically concur with the Federal agency’s consistency determination.

Lead Coastal Agency: Texas General Land Office

The Governor designated the GLO to be the lead coastal agency for the purposes of
receiving and administering Federal CZMA funds. The GLO will also be responsible for
monitoring the implementation of the coastal policies by the agencies and local governments.
The GLO also serves as staff for the Council, implements the state lands authorities, co-
administers the beach dune regulations with the OAG, and will play an important role in public
education and outreach.

4. Other Special Planning Requirements of the CZMA

The CZMA requires that states specifically address the issue of shoreline erosion,
shorefront access, and consideration of the national interest in facility siting, designating special
management areas for preservation and restoration, public participation, and plan coordination as
part of program development. The TCMP responses to these requirements are found in Part IT
Chapters Six, Seven, and Eight.
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B. Changes The Program Will Make

The TCMP will better manage coastal development to enhance and protect natural
resources. There are four principal areas in which the TCMP enhances Texas’ management of its
natural resources and improves government processes: (1) government accountability,
responsiveness, and coordination; (2) dredging in bays and estuaries; (3) development on beach
and dune systems and coastal hazard areas along Gulf shorelines; and (4) development in coastal
wetlands and other aquatic sites.

1. Government Accountability, Responsiveness. and Coordination

Texas' fragmented government structure frustrates the development of comprehensive
coastal policy and management mechanisms. For example, response to shoreline erosion has
been hampered by the lack of a clear state policy and confusion over state, Federal, and local
roles and responsibilities. The lack of a meaningful coordination mechanism to move agencies
to address this critical coastal issue sparked public support for a coastal management program
and resulted in the Texas Legislature creating the Council.

For the first time, the Council provides a single public forum in which the public and
permit applicants can address all the policy makers at one time and the agency heads can
communicate and work together on policy issues . This increased accountability will increase
both the efficiency and effectiveness of Texas' response to priority coastal issues such as
shoreline erosion and loss of coastal wetlands and other critical areas.

The TCMP will foster improved accountability, responsiveness, and coordination among
numerous Federal, state, and local governmental agencies with jurisdiction in the coastal area
though the Council's promulgation of uniform coastal policies. The establishment of the Council
and the state consistency review procedures for both issuance of permits and rulemaking actions
provide a forum for effective resolution of disputes over the interpretation of coastal policy.
Compliance with coastal policy will be enhanced as a result of the requirement of the GLO and
Council to monitor all state agency and local government implementation with annual reports to
the Council and legislature.

In addition, the TCMP will simultaneously foster permit simplification and improved
compliance with the State's coastal policies. Permit applicants will receive technical assistance
from the PAG and preliminary consistency findings issued by the Executive Committee of the
Council. These and other provisions-- such as coordinated review of multi-permit projects and
joint consideration of cumulative and secondary impacts from major actions--will facilitate
identification of problems with proposed coastal projects. The TCMP will help ensure projects
are designed to meet all applicable requirements and that potentially costly and time-consuming
interagency disputes are resolved quickly. The TCMP will also provide for joint public notice
for state and Federal wetlands permitting requirements.

2. Dredging in Coastal Waters

The TCMP includes a process for creating a long-term plan for dredging and the disposal
or placement of dredged material. More than 770 miles of commercially navigable waterways
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have been dredged through Texas' coastal waters. Ongoing maintenance of these waterways
results in approximately 30 to 40 million cubic yards of material being dredged annually.
Extensive dredging is also conducted by state, local, and private concerns done within the coastal
zone. Records from the Corps’ Galveston District regulatory program indicate that 90 navigation
related permits were issued in 1995.

The TCMP policy recognizes the importance of dredging to ports and commerce and
reflects the State's conclusion that dredged material is a resource that can be used beneficially to
slow shoreline erosion, create coastal wetlands, and serve other beneficial purposes. The TCMP
requires beneficial use of dredged material under circumstances outlined in the dredge policy,
and discussed in Chapter Four. This policy provides a balance between the competing national
and state interests in ports and navigation and protection and restoration of important coastal
resources. The TCMP will also require mitigation of the impacts from dredging and dredged
material disposal practices. In particular, the TCMP establishes a preferred sequence of dredged
material disposal, maximizing beneficial use, upland and contained disposal, while minimizing
open bay disposal, thus ensuring that navigation concerns are satisfied in a manner sensitive to
the coast and other coastal resource users.

The TCMP incorporates an innovative technique that uses the State's Federal consistency
review authority as a long range planning tool. Over the first three to five years of Federal
approval of the TCMP, the Council and the Corps of Engineers will review all coastal waterways
to determine whether current commercial dredging and dredged material disposal and placement
practices can be improved. Where changes to current practices would incur additional costs,
time is allowed to obtain the necessary funds before the changes are implemented. This will
result in greater beneficial use of the dredged material and improved disposal and placement
practices.

3. Development on the Gulf of Mexico Shoreline

Public support for a coastal management program resulted in the Texas Legislature
enacting amendments to the Open Beaches Act, Dune Protection Act, and statutes authorizing
coastal cities and counties to adopt floodplain development ordinances. These amendments gave
the GLO and local governments the authority to manage development in the beach/dune system
and coastal hazard areas along the Gulf shoreline. In 1993, the GLO adopted rules under which
local governments developed local plans for permitting development in these areas. The rules
require that development be planned so that public access to beaches is preserved and improved,
destruction of dunes is avoided, and erosion, storm, and flood hazards are minimized. All 18
local governments have received GLO approval for their plans and are actively managing that
development. This program will improve local government capacity to manage coastal
development to better protect dunes and public beaches.

While direct permitting authority resides at the local level, the State maintains active
policy authority and oversight over the beach and dune program. The GLO retains authority to
establish minimum dune protection and beach access standards. The OAG and GLO receive and
review all local permits. Finally, the GLO and OAG may take direct enforcement action for
violations of the beach/dune rules.
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4. Development of Coastal Wetlands and Other Critical Areas

Development of the TCMP resulted in three state agencies adopting new rules for
management of coastal wetlands, seagrasses, tidal sand and mud flats, oyster reefs, and hard
substrate reefs. Collectively, these are known as "critical areas." The TNRCC, RRC, and SLB
adopted rules governing their respective authorities over development in critical areas. Before
the TCMP, these agencies issued authorizations using a variety of different written and unwritten
policies. Each agency's rules now require application of a mitigation sequence (avoid, minimize,
and mitigate) currently used by the U.S. Environmental Protection Agency and the Corps of
Engineers (Corps). The policy also establishes a uniform state compensatory mitigation policy
for unavoidable impacts. Finally, the policy prohibits activities if they would result in significant
degradation to critical areas.

As a result, the five agencies responsible for managing coastal wetlands in Texas' coastal
zone will now operate under clearer, more comprehensive, and uniform standards. This will
make critical area management in the coastal zone both more effective in terms of critical areas
protection and more efficient in terms of intergovernmental coordination, predictability, and
responsiveness.

5. Program Objectives and Action Items

Texas intends to use Section 306, 306A and other Federal CZMA funds to further
advance the program goals and address the priority issues identified above. The Council has
established seven broad priorities that will be used to allocate CZMA funding. These priority
areas include:

1. Coastal Natural Hazards Response - TCMP monies can help enhance local government
capacity to respond to coastal natural hazards such as erosion and flooding by funding
local planning and management efforts.

2. Critical Areas Enhancement - Wetlands, seagrasses, oyster reefs, and tidal sand and mud
flats are widely recognized as being of great value. Unfortunately, because these coastal
natural resources are susceptible to many threats, they are still being lost and degraded.
TCMP funds can be used to help state and local governments manage critical areas within
their jurisdictions.

3. Shoreline Access - Texas has one of the strongest sets of laws in the Nation protecting
public access to the beach. However, increased shoreline development makes meeting
the shoreline access needs of the public a challenge. TCMP funds can be used to plan for
and acquire access corridors and enhance existing access sites (e.g., off-beach parking,
public bathrooms).

4. Waterfront Revitalization and Ecotourism Development - CZMA funds can be used to
revitalize urban waterfronts to provide enhanced recreational opportunities and boost
local economies and to develop local plans for ecotourism.

Texas Coastal Management Program Final EIS Part I- 12 August 1996



5.  Permit Streamlining/Assistance and Governmental Coordination -A common complaint
of coastal citizens and business persons is that the various levels of government do not act
. in concert. Such fragmentation and incoordination result in time delays and last-minute
changes in projects that cost businesses and individuals money. TCMP funds can be used
to streamline permitting processes and to provide technological and technical assistance.

6. Information and Data Availability - Government efforts at improving resource
management are often hampered by lack of basic information. TCMP funds can be used
to develop the baseline data and maps necessary for sound implementation of the TCMP
goals and policies.

7.  Public Education and Outreach - Conveying the meaning of laws and regulations to the
regulated public in an appropriate format rarely receives high priority. TCMP funds can
be used to develop and distribute public education materials such as user's manuals and to
host public meetings, workshops, and conferences where technical information can be
exchanged and training can be obtained.

6. Effects of Federal Approval

The principal anticipated effects of Federal program approval are fourfold. First, Federal
CZMA funds (anticipated to be roughly 2.2 million dollars annually) will be available to Texas
to assist in program implementation activities by the state and local entities. The funds will be
used to address the seven broad priorities established by the Council identified above.

. Second, program approval will also activate the Federal consistency provisions of the
CZMA, which require that Federal activities, Federally licensed and permitted activities, and
Federal assistance to state and local governments be consistent with the Federally approved
enforceable policies of the TCMP.

Third, Federal approval will ensure that varied national interests will be considered and
weighed when the State is making decisions with regard to the coast.

Finally, Federal approval of the TCMP will ensure that interested parties in the State are
eligible to apply for a deepwater port license from the U.S. Coast Guard, pursuant to the
Deepwater Port Act of 1974, by meeting one of the critical eligibility requirements of the
Deepwater Port Act. A more detailed description of the effects of Federal approval of the TCMP
is provided in Part ITI (B), Alternatives to the Proposed Action, and Part III (D), Environmental
Consequences.
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C. The Federal Coastal Zone Management Act

In response to intense pressure on coastal resources, and because of the importance of
coastal areas of the United States, Congress passed the Coastal Zone Management Act of 1972,
as amended [CZMA] (16 U.S.C. 1451 et. seq.). The Act authorizes a Federal program to
encourage coastal states and territories to develop comprehensive coastal management programs.
The program is administered by the Secretary of Commerce, who in turn has delegated this
responsibility to the National Oceanic and Atmospheric Administration's Office of Ocean and
Coastal Resource Management (NOAA). Currently, 29 states have coastal programs approved
by NOAA.

The CZMA affirms the national interest in the effective protection and careful
development of the coastal zone by providing assistance and encouragement to coastal states to
voluntarily develop and implement management programs for their coastal areas. The CZMA
authorizes financial assistance grants under Section 305 for program development and Section
306 for program implementation to provide coastal states and territories with the means for
achieving these objectives. Section 305 of the CZMA, allowing for Federal financial assistance
to states to develop state coastal management programs, was re-authorized by Congress in the
1990 amendments to the CZMA (PL 101-508, November 5, 1990). NOAA awarded Texas a
CZMA Section 305 grant of $200,000 on July 1, 1992, to complete development of the TCMP,
with subsequent grants of $200,000 in 1993 and $110,000 in 1995.

Sections 305, 306, and 307 of the CZMA and implementing regulations published on
March 28, 1979 (44 CFR Part 18595) as codified at 15 CFR Part 923, provide the requirements
and procedures for state program development and Federal approval. In summary, the
requirements for program approval are that a state develop a management program that among
other things:

1. Identifies and evaluates those coastal resources recognized in the CZMA that require
management or protection by the state or territorial government;

2. Re-examines existing policies or develops new policies to manage these resources. These
policies must be specific, comprehensive, and enforceable, and must provide an adequate
degree of predictability as to how coastal resources will be managed,;

3. Determines specific uses and special geographic areas that are to be subject to the
management program, based on the nature of identified coastal concerns. Uses and areas
subject to management should be based on resource capability and suitability analyses
and socio-economic considerations;

4. Identifies the inland and seaward areas subject to the management program;

5. Provides for consideration of the national interest in planning for and siting of facilities;
and

6. Includes sufficient legal authorities and organizational structure to implement the
program and to ensure conformance to it.
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In arriving at these substantive aspects of the program, states are obligated to follow an
open process which involves providing information to and considering the interests of the
general public, interest groups, local governments, and regional, state, interstate, and Federal
agencies.

Section 303 of the CZMA provides guidance on specific national objectives that warrant
full consideration during the implementation of approved state coastal management programs.

Section 305 of the CZMA as amended by PL 101-508 in 1990 and subsequent
appropriations language authorizes annual grants to states desiring to develop a coastal
management program.

After its management program receives Federal approval, a state is then eligible for
annual grants under Section 306 to implement its program. Section 306A of the CZMA also
provides that states may use a portion of their Section 306 awards for low cost construction
projects that result in the preservation of important natural areas, improved public access, or
renewal of urban waterfronts.

Section 307 contains the Federal consistency provisions of the CZMA to ensure that
Federal actions are consistent with the state's Federally approved program. Paragraphs (1) and
(2) of Section 307(c) require that Federal activities and development projects in or directly
affecting the coastal zone be consistent to the maximum extent practicable with a Federally
approved state program. Subparagraphs (A) and (B) of Section 307(c) require that Federally
licensed and permitted activities affecting the coastal zone also are consistent with a Federally
approved state programs. Section 307(d) requires Federal assistance to state and local
governments for projects affecting the coastal zone to be consistent with a Federally approved
state management program. Federal consistency implementing regulations are found at 15 CFR
Part 930.

Section 309, as amended by PL 101-508 in 1990, establishes a coastal enhancement grant
program. This section provides that a portion of Section 306 funds is available to states to
develop program changes which strengthen their programs' ability to address particular coastal
issues. State efforts to seek such improvements are meant to focus on priorities based on a self-
assessment of the nine objectives listed in Section 309. These objectives include stronger
wetland protection, improved management of coastal hazards. and additional public access.

Section 312 directs the Secretary to evaluate the performance of state coastal
management programs on a continuing basis. NOAA formally reviews the implementation of
each state on a three year cycle.

Section 315 establishes a National Estuarine Research Reserve Program to preserve a
representative series of undisturbed estuarine areas for long-term scientific and educational
purposes. There are currently no estuarine research reserve sites designated in Texas.

The Coastal Zone Reauthorization Amendments of 1990 (CZARA) established a new
Coastal Nonpoint Pollution Control Program (CNPC), in addition to updating the CZMA. The
State of Texas has agreed to submit a complete Section 6217 program within 30 months of
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program approval (See Appendix G). After Texas submits its coastal nonpoint program, NOAA
and EPA will make a final determination regarding its compliance with Section 6217. ‘
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D. Cross Reference to Program Requirements

CIMA CZMA Approval
Section Requirement Regulations FEIS Section
306(d)(1) The TCMP contains policies to adequately 15 CFR §923.3 Part II Chapter
manage all uses with direct and significant : Four
impacts on coastal waters and ensure protection
of those resources and areas that make the Texas
coast a unique, vulnerable or valuable area.
306(d)(1) The TCMP was developed after notice and with 15 CFR 923.3 Part IT Chapter
the opportunity for full participation by Federal Eight
agencies, state agencies, local governments,
regional organizations, port authorities, and other
interested parties and individuals, public and
private.
306(d)(2)(A) The TCMP includes sufficient inland, seaward, 15 CFR §923.31-34 Part I Chapter
and interstate boundaries. Two
306(d)(2)(B) The TCMP identifies the land and water uses 15 CFR §923.11 Part II Chapter
subject to the management program. Four
306(d)(2)(C) | The TCMP designates Areas of Particular 15 CFR §923.21-23 Part II Chapters
Concern. Four and Six
306(d)(2)D) | The TCMP identifies the means by which the 15 CFR §923.40-43 Part IT Chapters
state will exert control over the defined land and Four and Five
water uses. and Appendices
B,C,D,and E
306(d)(2)E) The TCMP contains broad guidelines on 15 CFR §923.3 Part I Chapter
priorities of uses in particular areas, including (923.21) Four and
those uses of lowest priority. Appendix C
306(d)2XF) The TCMP includes a description of the 15 CFR §923.46 Part I Chapter
organizational structure proposed to implement Three and
the TCMP, including the responsibilities and Appendix C
interrelationships of local, area wide, state,
regional, and interstate agencies in the
management process.
306(d)(2XG) The TCMP includes a definition of the term 15 CFR §923.24 Part IT Chapter
beach, and a planning process for the protection Six
of, and provision of access to, public beaches and
other public coastal areas.
306(d)(2)(H) The TCMP includes a planning process for 15 CFR §923.13 Part IT Chapters
energy facilities likely to be located in, or which Six and Seven
may significantly affect, the coastal zone,
including a process for anticipating the
management of the impacts from such facilities.
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CZMA Approval
CZIMA Requirement Regulations FEIS Section
Section
306(d)(2)D) The TCMP includes a planning process for 15 CFR §923.25 Part II Chapter
assessing the effects of, and studying and Six
evaluating ways to manage the impact of,
shoreline erosion and for restoring areas
adversely affected by such erosion.
306(d)(3)(A) The state has coordinated the TCMP with local, 15 CFR §923.56 Part IT Chapter
area wide, and interstate plans applicable to areas Six
within the coastal zone existing before 1/1/95.
306(d)(3)(B) The state has established an effective mechanism | 15 CFR §923.57 Part I1 Chapters
for continuing consultation and coordination Three, Six, and
between the Council and local governments, Eight
interstate agencies, regional agencies, and area
wide agencies within the coastal boundary.
307 The TCMP contains adequate Federal 15 CFR §923.53 and Part I Chapter
consistency procedures. §930 Subparts C-F Five and
Appendix C
306(d)(4) The State has held adequate public hearings 15 CFR §923.58 Part II Chapter
during the development of the TCMP. Eight
306(d)(5) The Governor has reviewed and approved the 15 CFR §923.48 Part II Chapter
management program and certifies that it One
contains adequate authorities.
306(d)(6) The Governor has designated a lead coastal 15 CFR §923.47 Part I1 Chapters
agency. One and Three
306(d)(7) The state is organized to implement the TCMP. 15 CFR §923.46 Part IT Chapter
Three
306(d)(8) The TCMP provides for adequate consideration 15 CFR §923.52 Part II Chapter
of the national interest. Seven and
Appendix H
306(d)(9) The TCMP includes a program by which specific | 15 CFR §923.22 Part Il Chapter
areas may be designated for the purpose of Six
preserving or restoring them for their
conservation, recreational, ecological, historical,
or esthetic values.
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CZMA CZMA Approval

Section Requirement Regulations FEIS Section

306(d)(10)(A) | The state has authority for the management of the | 15 CFR §923.41 Part II Chapters

and (B) coastal zone in accordance with the TCMP, Four, Five, and
including the power to: a) administer land use Six and
and water use regulations to control development Appendices B,
to ensure compliance with the TCMP; b) resolve C,D,and E
conflicts among competing uses; and c) acquire
fee simple and less than fee simple interests in
land, waters, and other property through
condemnation or other means, where necessary.

306(d)(10)(B) | The State has the authority to acquire interestsin | 15 CFR § 923.41 Part II Chapters
real property when necessary to achieve Four and Six
conformance with the management program. and Appendix D

306(d)(11) The TCMP uses any one or a combination ofthe | 15 CFR §923.41 - 44 Part IT Chapters
following techniques for control of land uses and Three, Four, and
water uses within the coastal zone: a) state Five and
establishment of criteria and standards for local Appendices B,
implementation; b) direct state land and water C,and D
use planning and regulation; and/or c) state
administrative review of development plans,
projects, or land and water use regulations.

306(d)(12) The TCMP ensures that local land use and water | 15 CFR §923.12 Part I Chapter
use regulations within the coastal boundary do Seven
not unreasonably restrict or exclude land uses
and water uses of regional benefit.

306(d)(13) The TCMP provides for an inventory and No Regulations Part II Chapters
designation of areas that contain one or more One, Four, and
coastal resources of national significance and Seven
specific and enforceable standards to protect such
resources.

306(d)(14) The TCMP provides for public participation in No Regulations Part I Chapters
permitting processes, consistency determinations, Three, Five, and
and other similar decisions. Eight and

Appendices C
andD

306(d)(15) The TCMP ensures that all state agencies will No Regulations Part IT Chapters
adhere to the program. Three, Four, and

Five and
Appendices B
and C

306(d)(16) The TCMP contains enforceable policies and Guidance on Coastal Part II Chapter
mechanisms to implement applicable Nonpoint Source Four and
requirements of the §6217 (g). Program issued Appendix G

January 1993.
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Part II

DESCRIPTION OF THE PROPOSED ACTION
THE TEXAS COASTAL MANAGEMENT PROGRAM



STATE OF TEXAS
OFFiIcE OF THE GOVERNOR

GEORGE W. BUSH

October 19, 1995

Dr. D. James Baker

Under Secretary and Administrator

National Oceanic and Atmospheric Administration
HCHB Room 5128

14th and Constitution Avenue N.W.

Washington, D.C. 20230

Dear Dr. Baker:

I hereby submit the Texas Coastal Management Program (CMP) to the National Oceanic
and Atmospheric Administration (NOAA) for approval. As you are aware, [ withdrew the
previously submitted CMP to give the Texas Legislature the opportunity to review and
revise the CMP before sesking NCAA approval.

The current Texas CMP meets the requirements of the Coastal Zone Management Act
(CZMA) and will bring a coordinated approach to managing Texas’ coastal resources
without imposing unnecessary regulations on Texans. The CMP is the product of lengthy
and difficult negotiations between groups and individuals representing diverse coastal
interests.

I have reviewed and certify that the State of Texas has the authority and the organization
capabilities to implement the CMP. I further designate the General Land Office as the
agency to receive and administer grants under the CZMA. If you have any questions
during the review procedure, please contact Andy Barrett, my Environmental Policy
Director, at (512) 463-2198.

e

GE W. BUSH

Sincerely,

GWB:ab

cc:  Jeff Benoit, NOAA

Posr Ormce Box 12428 Austy, Texas 78711 (512) 463-2000 (Voice)/(512) 475-3165 (TDD)



CHAPTER ONE.
INTRODUCTION

A. The Texas Coast

The Texas Gulf Coast is one of the most biologically rich and ecologically diverse
regions of the state. It comprises barrier islands and peninsulas, shallow bays and lagoons,
marshes and tidal flats, forested areas, fertile coastal prairie, and semiarid brush country.

The coastal environment is highly dynamic, continuously changed by tides, currents,
wind, waves, subsidence, and periodic violent storms. But while it is a naturally resilient
environment, human activities can, and frequently do, adversely impact coastal resources.

More than one-third of the state's permanent population and 70 percent of its economic
activity are located within 100 miles of the Texas coastline. The Texas coast houses half the
nation's petrochemical industry and more than a quarter of its refining capacity. Steady growth
of these industries, as well as burgeoning marine commerce, agriculture, commercial and
recreational fishing, and a thriving tourist trade, has intensified competition for coastal resources.

Continued economic and population growth are projected for the Texas coast. And as
population and development increase, so do waste generation, environmental degradation, and
the risks of irrevocable damage to natural systems. The loss of valuable coastal natural resources
not only jeopardizes the environmental health of the area, but also threatens the economic health
and the very livelihoods of coastal residents.

While ample state and federal regulatory authority exists for the management of Texas
coastal resources, a piecemeal approach to regulation and problem-solving has often been
employed. Agencies or programs have been established to address single activities, resources, or
substances in response to human health, resource management, and environmental problems.

This splitting of regulatory authority among a number of entities has, in some cases, been
an impediment to efficient management. Such fragmentation has the pontential to create
inconsistencies in policies and regulations that could hamper effective resource management and
increase the burden on the regulated community in planning operations and attempting to comply
with environmental requirements.

B. The Texas Coastal Management Program: A Cooperative Selution

In the late 1980s, coastal communities initiated a grass roots campaign for state assistance
in resolving the problem of fragmented management of coastal resources and other complex
coastal problems that exceeded local government authority. In response to this effort, in 1989
the Texas Legislature directed the General Land Office (GLO) to coordinate development of a
comprehensive, long-range plan for the management of state-owned coastal lands.

Following that first directive, the legislature enacted a series of bills which established
authority for development of the Texas Coastal Management Program (TCMP) and steered the
course of the TCMP. The final legislative action in 1995 made a number of changes to the
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program and renewed the state's commitment to efficient and effective coastal resource
management. This action led in October 1995 to the TCMP's final submission for federal

approval.

The purpose of the TCMP is to improve the management of the state's coastal resources
and to ensure the long-term ecological and economic productivity of the coast, all within the
framework of the federal Coastal Zone Management Program. The TCMP is a "networked"
program linking the regulations, programs, and expertise of state, federal, and local entities that
manage various aspects of coastal resource use. Specifically, the TCMP identifies coastal natural
resource areas; identifies uses or activities that may adversely affect those areas; and sets uniform
policies to address those effects.

Management of the program is overseen by the Coastal Coordination Council (Council),
which is chaired by the commissioner of the General Land Office. The other members of the
Council are the chair of the Parks and Wildlife Commission; the chair of the Texas Natural
Resource Conservation Commission; the chair of the Texas Transportation Commission; the
chair of the Texas Water Development Board; a member of the Texas State Soil and Water
Conservation Board; a member of the Railroad Commission of Texas; and four gubernatorial
appointees. The gubernatorial appointees are a local elected official from the coastal area, a
coastal resident, a coastal business person, and a representative of agriculture.

The Council is charged with adopting uniform goals and policies to guide decision-
making by all entities regulating or managing natural resource use within the Texas coastal zone,
and to review significant actions taken or authorized by state agencies and subdivisions that may
adversely affect coastal natural resources. Ultimately, the TCMP is designed to avoid
duplication of effort and conflicts in agency policies and regulatory decisions, and to address five
primary issues of concern to coastal communities: coastal erosion, wetlands protection, water
supply and water quality, dune protection, and shoreline access.

C. Principal Issues of State Concern

Coastal Frosion

Between the mid-1800s and 1982, more than 27,000 acres of Gulf shoreline were lost
through erosion, an average of 225 acres per year. Bay shoreline loss during the same period
averaged 287 acres per year. Over one-third of Texas Gulf beaches and up to two-thirds of Texas
bay shores are eroding.

Erosion is caused both by natural processes and human activity. Damming rivers blocks
sediment supply, and constructing navigation and erosion response structures compounds erosion
in some areas. As a result, valuable beaches, wetlands, and agricultural, industrial, and
residential lands are being lost.
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Wetlands and Other Aquatic Resources

Coastal wetlands are among the most valuable of coastal natural resources. They filter
pollutants from water and trap suspended materials, letting them settle to the bottom. Wetlands
help reduce shoreline erosion by absorbing and dissipating wave energy, binding and stabilizing
sediments, and increasing sediment deposition. They also protect upland areas from flooding by
storing floodwaters and reducing, capturing, and retaining surface water runoff, with the added
benefit of allowing water to infiltrate underground recharge zones. Finally, wetlands provide
valuable habitat for wildlife and plant life, a relatively safe environment for threatened and
endangered species, and important feeding and breeding places for many commercially and
recreationally valuable fish species.

Again, both natural and human activities contribute to the destruction or degradation of
coastal wetlands. Wetlands are drained for crop and timber production and mosquito control.
They are dredged for navigation and flood protection, used as disposal sites, and filled for
commercial, residential, and industrial development. Materials such as pesticides and other
pollutants are discharged into wetlands, and their soils are mined for sand and gravel. Finally,
natural phenomena such as sea level rise, droughts, hurricanes, erosion, and habitat alterations by
wildlife can also destroy or degrade coastal wetlands.

Water Supply and Water Quality

The element probably most essential to the continued productivity of the coastal region is
sufficient amounts of clean water. Appropriation of water rights, maintenance of adequate
freshwater inflows into bays and estuaries, and management of waste and point-source and
nonpoint-source discharges are all vital concerns.

The productivity of fisheries depends on freshwater inflows to Texas bays and estuaries.
These inflows transport nutrients and sediments that promote estuarine productivity, while the
seasonal inundation of wetlands and periodic flushing of the bays by freshwater inflows can
remove pollutants, parasites, bacteria, and viruses harmful to the estuarine ecosystem.

Point source discharges and nonpoint-source runoff can adversely impact coastal waster
quality. Degraded water quality can pose risks to public health, damage the biological
productivity of bays and estuaries, and interfere with public recreation and use of coastal waters.

Since the passage of the Clean Water Act and implementation of the state’s water quality
program, industrial point source discharges have been increasingly regulated and the impact of
point source discharges on coastal waters has been reduced. For example, in recent years, point
source discharges have been implicated in few shell fish bed closings. Nonpoint-source
discharges include runoff from urban areas, agriculture activities, residential lands, industrial
sites, and solid and hazardous waste facilities. Nonpoint-source discharges enter surface waters
in a diffuse manner and at intermittent intervals tied mostly to the occurrence of meteorological
events. The extent and impact of nonpoint-source pollution on coastal waters is related, at least
in part, to certain uncontrollable climatic events, as well as local geographic and geologic
conditions and may differ greatly from place to place and year to year. In some areas, the impact
of nonpoint-source discharges on coastal water quality exceeds that of point source discharges.
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Dune Protection

The protection of dunes is essential to a healthy coastal environment and economy.
Dunes protect inland areas from storms and flooding, slow shoreline erosion by storing sand,
serve as habitat for wildlife, and provide an aesthetic amenity to beach users and beachfront
property owners.

Many human activities directly and indirectly destroy or damage dunes or discourage the
natural formation of new dunes. Dunes are destroyed when sand is removed for fill material or
are levelled for construction. Pedestrians and vehicles can uproot dune vegetation that anchors
the sand, making dunes vulnerable to wind and wave erosion. Development immediately
landward of dunes can destroy them by increasing traffic or by limiting the amount of sand
available for maintenance of the natural dune system.

Shoreline Access

With population growth and an increase in tourism to the Texas coastal area, the demand
for public access to the shoreline is growing. Beach users, fishermen, pleasure boaters, and
naturalists all demand shoreline access. In more heavily populated areas, this demand for
recreational access may conflict with the demand for industrial shoreline sites and access and for
attractive shorefront sites for businesses and homes.

The Texas Open Beaches Act ensures the public's right to use state-owned beaches on the
seaward shore of the Gulf of Mexico. However, conflicts often arise, such as the one between
the public's right of access and the environmental and human safety issues imposed by vehicle
traffic on the beach.

D. Coastal Natural Resource Areas

To address the issues of concern, and in response to the requirements of the Coastal
Coordination Act, the Council has designated the areas listed below as coastal natural resource
areas (CNRAs) requiring special management under the Coastal Management Program. The
definitions of all CNRAs, as adopted by the Council, can be found in Appendix B - "Rules for
CMP Goals and Policies."

®  Waters of the open Gulf of Mexico are waters seaward of coastal barrier islands and bays
and estuaries and extending to the territorial limits of the state (i.e., approximately 10.36
miles offshore). Waters in the open Gulf of Mexico serve as habitat for numerous
commercial and recreational fishery species.

®  Waters under tidal influence are those waters in the state that are contained behind coastal
barrier islands and within bays and estuaries and rivers to the inland extent of tidal
influence. Together, waters in the open Gulf of Mexico and waters under tidal influence
are considered "coastal waters." Waters under tidal influence provide important aquatic
habitat, serve as prime recreation areas, and provide some domestic water supply.
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®  Submerged lands are lands underlying waters under tidal influence or waters of the open
Gulf of Mexico that are owned by an agency or subdivision of the state, or by a person
other than the state. The sediments of coastal public submerged lands are habitat for a
diverse benthic, or bottom-dwelling, animal community.

® (Coastal wetlands are those areas having a predominance of hydric soils that are inundated
or saturated by surface water or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances support, the growth and regeneration of
hydrophytic vegetation, as defined in the Texas Water Code, Chapter 11, Subchapter J,
and that lie within the Coastal Facility Designation Line and within one mile from the
mean high tide line of tidal river and stream segments to the inland extent of tidal
influence, except for the Trinity and Neches rivers. On the Trinity River, coastal
wetlands are those wetlands occurring within the area located between the mean high tide
line on the western shoreline of the river and FM Road 565 and FM Road 1409, and
wetlands within the area located between the mean high tide line on the eastern shoreline
of that portion of the river and FM Road 563. On the Neches River, coastal wetlands are
those wetlands occurring within one mile of the mean high tide line on the western
shoreline of the river, and wetlands within the area located between the mean high tide
line on the eastern shoreline of that portion of the river and FM Road 105. Coastal
wetlands provide wildlife habitat, convey and store floodwaters, trap sediment, and
reduce water pollution.

®  Submerged aquatic vegetation is rooted aquatic vegetation growing in permanently
inundated areas in estuarine and marine systems. Submerged aquatic vegetation provides
valuable habitat for numerous commercial and recreational fishery organisms and for
wildlife.

® Tidal sand and mud flats are silt, clay, or sand substrates, unvegetated or vegetated by
algal mats, that occur in the intertidal zone and that are regularly or intermittently
exposed and flooded by tides. Mud flats and sand flats are the feeding grounds for
coastal shorebirds, fish, and invertebrates.

®  QOyster reefs are natural or artificial formations in intertidal or subtidal areas that are
composed of oyster shell, live oysters, and other organisms and that are discrete,
contiguous, and clearly distinguishable from scattered oysters. Oyster reefs not only
support the oyster fishery but also serve as habitat, forage ground, or hiding places for
numerous estuarine species.

®  Hard substrate reefs are naturally occurring hard substrate formations, such as rock
outcrops or serpulid worm reefs (living or dead), in intertidal or subtidal areas that are
discrete and contiguous. Hard substrate reefs provide habitat for numerous invertebrates.

®  Coastal barriers are undeveloped areas on barrier islands and peninsulas or otherwise
protected areas, as mapped by the U.S. Fish and Wildlife Service (i.e., Coastal Barrier
Resource System Units). Coastal barriers are subject to wave, tidal, and wind energy from
the Gulf of Mexico. Barrier islands are Galveston, Matagorda, San Jose, Mustang, and
North and South Padre islands. Coastal barriers act as important buffers against coastal
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storms and protect coastal natural resource areas and the mainland from erosion, flooding,

and destruction. .

®  (Coastal shore areas are all areas within 100 feet landward of the high water mark on
submerged land. Shore areas function as buffers, protecting upland habitats from erosion
and storm damage and adjacent marshes and waterways from water quality degradation.
Designation of coastal shore areas as a CNRA 1is exclusively intended to address erosion
impacts within coastal shore areas.

®  Gulf beaches are beaches bordering on the Gulf of Mexico that extend inland from the
line of mean low tide to the natural line of vegetation bordering on the seaward shore of
the Gulf of Mexico, or such larger contiguous area to which the public has acquired a
right of use or easement to or over by prescription, dedication, or estoppel, or has retained
a right by virtue of continuous right in the public since time immemorial. Texas beaches
serve as important recreational areas and provide protection for landward structures
during storms.

®  (ritical dune areas are protected sand dune complexes on the Gulf shoreline within
1,000 feet of mean high tide. Sand dunes help prevent loss of life and property by
absorbing the impact of storm surge and high waves and by stopping or delaying
intrusion of water inland.

®  Special hazard areas are areas designated by the administrator of the Federal Insurance
Administration under the National Flood Insurance Act as having special flood, mudslide
(i.e., mudflow) and/or flood-related erosion hazards, and shown on a Flood Hazard
Boundary Map or Flood Insurance Rate Map as Zone A, AO, A1-30, AE, A99, AH, VO,
V1-30, VE, V, M, or E. These areas are important because they receive the brunt of
storms, act as natural water-detention systems, and are natural filters for upland runoff.

®  Critical erosion areas are those Gulf and bay shorelines that are undergoing erosion and
are designated by the commissioner of the GLO under Texas Natural Resources Code,
§33.601(b). Critical erosion areas require comprehensive management because loss of
life and property can result if development occurs in these areas.

e  Coastal historic areas are sites in the National Register of Historic Places on public land
and state archaeological landmarks that are identified by the Texas Historical
Commission as being coastal in character. Coastal historic areas provide important
information about the coastal history and culture of the state.

®  Coastal preserves are any lands owned by the state that are designated and used as parks,
recreation areas, scientific areas, wildlife management areas, wildlife refuges, or historic
sites and that are designated by the Texas Parks and Wildlife Department as being coastal
in character. These areas are valued for the recreational opportunities they afford and for
the diverse habitats they comprise.
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E. Uses to Be Managed

In addition to designating CNRAs in need of special management, the Council has

adopted uniform policies to better manage uses and activities that may adversely affect CNRAs.
The following is a list of uses to be managed which are subject to TCMP policies.

Electric generating and transmission facilities include siting, construction, and
maintenance of electric generating facilities, electric transmission lines, and associated
facilities such as waste management, and activities associated with access.

Oil and gas exploration and production includes geophysical operations, waste
management, pipeline placement, and activities associated with access to the exploration
or production site.

Residential development includes siting, construction, and maintenance of single- and
multi-unit dwellings; filling; canal dredging; placement of structures for shoreline access
and shoreline protection; and on-site sewage disposal, stormwater control, and waste
management for subdivisions and municipalities.

Commercial development includes siting, construction, and maintenance of offices,
warehouses, retail stores, hotels, restaurants; filling; waste management; stormwater
management; dredging; and the construction of structures for shoreline access and
shoreline protection.

Industrial development includes siting, construction, and maintenance of manufacturing
and petrochemical plants, refineries, processing facilities, and ports; mineral mining;
waste management; air pollution control; filling; dredging; construction of structures for
shoreline access and shoreline protection; and stormwater management.

Public purpose development includes siting, construction, and maintenance of public
structures such as hospitals, schools, municipal buildings, and public works (e.g., dams,
reservoirs, flood control projects), and associated activities such as filling, waste
management, dredging, and construction of structures for shoreline access and shoreline
protection.

Transportation includes siting, construction, and maintenance of roads, highways,
bridges, causeways, airports, railroads, and non-energy transmission lines, and associated
activities such as filling, dredging, draining, and stormwater management.

Agriculture includes farming, ranching, aquaculture, silviculture, range management, and
associated activities such as water impoundments and diversions.

Recreational development and uses include siting, construction, and maintenance of state-
owned fishing cabins, artificial reefs, and public facilities, and associated activities such
as waste management, dredging, stormwater management, and construction of structures
for shoreline access and shoreline protection, boating (including boat ramps), fishing, and
hunting.
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F. Goals of the Texas Coastal Management Program

In managing the uses and activities and their impact on CNRAs, the goals of the TCMP,

as set forth in the Council's rules, are:

1.

10.

to protect, preserve, restore, and enhance the diversity, quality, quantity, functions, and
values of CNRAs;

to ensure sound management of all coastal resources by allowing for compatible
economic development and multiple human uses of the coastal zone;

to minimize loss of human life and property due to the impairment and loss of protective
features of CNRAs;

to ensure and enhance planned public access to and enjoyment of the coastal zone in a
manner that is compatible with private property rights and other uses of the coastal zone;

to balance the benefits from economic development and multiple human uses of the
coastal zone, the benefits from protecting, preserving, restoring, and enhancing CNRAs,
the benefits from minimizing loss of human life and property, and the benefits from
public access to and enjoyment of the coastal zone;

to coordinate agency and subdivision decision-making affecting CNRAs by establishing
clear, objective policies for the management of CNRAs;

to make agency and subdivision decision-making affecting CNRAs efficient by
identifying and addressing duplication and conflicts among local, state, and federal
regulatory and other programs for the management of CNRAs.

to make agency and subdivision decision-making affecting CNRAs more effective by
employing the most comprehensive, accurate, and reliable information and scientific data
available and by developing, distributing for public comment, and maintaining a
coordinated, publicly accessible geographic information system of maps of the coastal
zone and CNRAs at the earliest possible date;

to make coastal management processes visible, coherent, accessible, and accountable to
the people of Texas by providing for public participation in the ongoing development and
implementation of the Texas CMP; and

to educate the public about the principal coastal problems of state concern and technology
available for the protection and improved management of CNRAs.

G. A Strategy for the Texas Coast

The TCMP lays out the state's long-term strategy for addressing the principal coastal

issues and improving management of coastal natural resource areas. It is built on a solid,
existing framework. Much of the Texas coast is owned and directly managed by units of state or

Texas Coastal Management Program Final EIS PartIT 1-8 August 1996



Federal government. There are more than 557,000 acres of state or Federal parks, preserves,
refuges, and other areas on the Texas coast that are managed for conservation or preservation
purposes. This includes the Padre Island National Seashore, which covers more than 130,000
acres on the world's longest barrier island. There are roughly 1,375,000 total acres of wetlands,
seagrasses, tidal flats and other critical areas in the coastal zone. Of these, approximately 60
percent are on publicly owned lands.

A myriad of federal, state, and local units of government exercise regulatory authority
over the parts of the coast that are not publicly owned. Over 181,000 acres of the Texas coastal
zone are included in Coastal Barrier Resource Units. Under the Coastal Barrier Resources Act,
development in these areas is highly limited. The bays, estuaries, shores, wetlands, and dunes of
the Texas coast are protected by a comprehensive web of federal, state, and local authorities.

The TCMP is built on the most efficient use of this framework.

Throughout development of the TCMP, the general public, state and Federal agencies,
local governments, regional agencies, and interest groups were consulted extensively. Numerous
public hearings were held, and comments and recommendations from the public and
governmental entities were considered carefully during development of the program. The
unprecedented level of cooperation and input used in designing the TCMP will help ensure its
success in preserving and protecting the Texas coast for future generations.

H. What the TCMP Will Accomplish

The TCMP is designed to enhance protection and management of CNRAs, particularly
coastal wetlands and other critical areas, management of the beach and dune system, submerged
lands, and coastal bays and estuaries.

The TCMP will foster improved coordination among numerous local, state, and Federal
government entities with jurisdiction in the coastal area through establishment of uniform state
coastal policies. Better coordination will result not only from the establishment of the multi-
agency Council but from the Council's exercise of consistency review authority over local, state
and federal actions.

Through the TCMP grants program and the coordinated exercise of existing authorities,
the TCMP will enhance the management of coastal development. In particular, the program will
help maintain and enhance public access to Gulf beaches, reduce the loss of life and property
from coastal hazards, and improve management of major actions, which are those requiring
preparation of an environmental impact statement.

In addition, the TCMP will foster improved compliance with the program's policies
through technical assistance to permit applicants by the Permitting Assistance Group (PAG).
The PAG will work with applicants, particularly individuals and small businesses, early in the
permitting process to meet the requirements of the TCMP. Compliance with coastal policies
should be enhanced as a result of the requirement that the Council prepare an annual program
report summarizing efforts to implement the program by state agencies and political
subdivisions.
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The TCMP also contains provisions to simplify permitting processes. Through the
TCMP, joint public notices for state and federal wetlands permits are expected to be developed.
In addition, the PAG will, among other things, provide a simple explanation of all permit
requirements and coordinate the agency permitting schedules when many agencies are required
to approve or authorize the same project.

Finally, through the exercise of federal consistency review authority, the TCMP will
ensure that federal agencies adhere to the State of Texas's goals and policies for management of
its coastal resources. In particular, the TCMP is designed to promote the beneficial use of
dredged material from commercially navigable waterways.

Overall, the TCMP is a cooperative program to improve management of the state's
valuable coastal resources by reducing fragmentation, conflict and overlap among government
entities. The specific benefits to the state and citizens of Texas from Federal approval of the
TCMP are discussed in Part I and Part III of the Final Environmental Impact Statement.
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CHAPTER TWO.
THE TEXAS COASTAL MANAGEMENT BOUNDARY

A. Introduction

The boundaries of the area subject to the Texas Coastal Management Program were
delineated in accordance with the requirements of the Federal Coastal Zone Management Act
(§306(d)(2)(A)), the Federal program development and approval regulations (15 CFR §§923.31-
34), and the Texas Coastal Coordination Act (TEX. NAT. RES. CODE ANN. §33.052).

The CZMA requires that the state's coastal zone boundary include four elements: an
inland boundary, a seaward boundary, interstate boundaries, and federal lands excluded from the

boundary.

The federal regulations specify that the inland boundary must encompass "those areas the
management of which is necessary to control uses which have direct and significant impacts on
coastal waters" (15 CFR §923.31(a)(1)). A state's inland boundary must also include special
management areas, waters under saline influence, salt marshes and wetlands, beaches,
transitional and intertidal areas, and islands. Federal regulations stipulate that the boundary must
be drawn clearly and precisely so that property owners, or anyone engaging in activities subject
to the program, can easily determine whether they are within the management area (15 CFR
§923.31).

The coastal zone boundary encompasses the area within Texas lying generally seaward of
the coastal facility designation line, which is the line adopted under the Qil Spill Prevention and
Response Act of 1991 to describe areas where oil spills are likely to enter tidal waters. It also
includes certain wetlands landward of the coastal facility designation line. These coastal wetland
areas generally extend inland one mile from the shoreline along the extreme inland reach of
certain tidal rivers and streams.

The boundary of the Texas coastal zone includes all the coastal natural resource areas
(CNRAs) identified in Chapter Four of this document and defined in 31 TAC §501.3(b) and the
Coastal Coordination Act.

There is a distinction between the coastal zone as defined by the boundary and the
CNRAs. All CNRAs are located within the coastal zone boundary, but not all areas within the
boundary are considered CNRAs.

B. General Description of the Coastal Zone Boundary

The Coastal Management Program boundary (fig. 1) delineates the coastal zone. Generally,
the boundary encompasses the area within Texas lying seaward of the coastal facility designation
line. It also includes coastal wetlands landward of the coastal facility designation line. The boundary
includes areas within the following Texas counties: Cameron, Willacy, Kenedy, Kleberg, Nueces,
San Patricio, Aransas, Refugio, Calhoun, Victoria, Jackson, Matagorda, Brazoria, Galveston, Harris,
Chambers, Liberty, Jefferson, and Orange. The seaward reach of the boundary extends into the Gulf
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of Mexico to the limit of state title and ownership under the Submerged Lands Act (43 United States
Code §1301 et seq.), or three marine leagues.

C. Legal Description of the Coastal Zone Boundary

The boundary is more particularly described in terms of (1) the inland boundary, (2) the
seaward boundary, (3) the boundary with the State of Louisiana, (4) the boundary with the Republic
of Mexico, and (5) the excluded federal lands.

1. The Inland Bound

The inland boundary encompasses the following areas.

(a) Roadway portion of boundary. The coastal facility designation line begins at the
International Toll Bridge in Brownsville, thence northward along U.S. Highway 77 to the
junction of Paredes Lines Road (FM Road 1847) in Brownsville, thence northward along FM
Road 1847 to the junction of FM Road 106 east of Rio Hondo, thence westward along FM
Road 106 to the junction of FM Road 508 to the junction of FM Road 1420, thence
northward along FM Road 1420 to the junction of State Highway 186 east of Raymondville,
thence westward along State Highway 186 to the junction of U.S. Highway 77 near
Raymondbville, thence northward along U.S. Highway 77 to the junction of FM Road 774 in
Refugio, thence eastward along FM Road 774 to the junction of State Highway 35 south of
Tivoli, thence northward along State Highway 35 to the junction of State Highway 185
between Bloomington and Seadrift, thence northwestward along State Highway 185 to the
junction of FM Road 616 in Bloomington, thence northeastward along FM Road 616 to the
junction of State Highway 35 east of Blessing, thence southward along State Highway 35 to
the junction of FM Road 521 north of Palacios, thence northeastward along FM Road 521
to the junction of State Highway 36 south of Brazoria, thence northward along State
Highway 36 to the junction of State Highway 332 in Brazoria, thence eastward along State
Highway 332 to the junction of FM Road 2004 to the junction of Interstate Highway 45
between Dickinson and La Marque, thence northwestward along Interstate Highway 45 to
the junction of Interstate Highway 610 in Houston, thence east and northward along
Interstate Highway 610 to the junction of Interstate Highway 10 in Houston, thence eastward
along Interstate Highway 10 to the Louisiana State line.

(b) Tidal portion of boundary. The boundary runs at a distance of 100 yards inland of the
mean high tide line along each of the following tidal river and stream segments from the
point where they intersect the roadway boundary:

(1) on the Arroyo Colorado, to a point 100 meters (110) yards downstream of
Cemetery Road south of Port Harlingen in Cameron County.

(2) on the Nueces River, to Calallen Dam 1.7 kilometers (1.1 miles) upstream of U.S.
Highway 77 in Nueces/San Patricio County.
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(3) on the Guadalupe River, to the Guadalupe-Blanco River Authority Salt Water
Barrier 0.7 kilometers (0.4 miles) downstream of the confluence of the San Antonio
River in Calhoun/Refugio County.

(4) on the Lavaca River, to a point 8.6 kilometers (5.3 miles) downstream of U.S.
Highway 59 in Jackson County.

(5) on the Navidad River, to Palmetto Bend Dam in Jackson County.

(6) on Tres Palacios Creek, to a point 0.6 kilometers (1.0 mile) upstream of the
confluence of Wilson Creek in Matagorda County.

(7) on the Colorado River, to a point 2.1 kilometers (1.3 miles) downstream of the
Missouri-Pacific Railroad in Matagorda County.

(8) on the San Bernard River, to a point 3.2 kilometers (2.0 miles) upstream of State
Highway 35 in Brazoria County.

(9) on Chocolate Bayou, to a point 4.2 kilometers (2.6 miles) downstream of State
Highway 35 in Brazoria County.

(10) on Clear Creek, to a point 100 meters (110 yards) upstream of FM Road 528 in
Galveston/Harris County.

(11) on Buffalo Bayou, to a point 400 meters (440 yards) upstream of Shepherd
Drive in Harris County.

(12) on the San Jacinto River, to Lake Houston Dam in Harris County.

(13) on Cedar Bayou, to a point 2.2 kilometers (1.4 miles) upstream of Interstate
Highway 10 in Chambers/Harris County.

(14) on the Trinity River, to a point 3.1 kilometers (1.9 miles) downstream of U.S.
Highway 90 in Liberty County.

(15) on the Neches River, to a point 11.3 kilometers (7.0 miles) upstream of
Interstate Highway 10 in Orange County.

(16) on the Sabine River, to Morgan Bluff in Orange County.

(c) Wetlands portion of boundary. Except for the part of the boundary adjacent to the
Trinity and Neches rivers, the boundary includes wetlands lying within one mile inland of
the mean high tide line of the tidal river and stream segments identified in subparagraph (B).

(1) adjacent to the Trinity Rix}er, the boundary includes wetlands within the area
located between the mean high tide line on the western shoreline of the river and FM
Road 565 and FM Road 1409, and wetlands within the area located between the
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mean high tide line on the eastern shoreline of that portion of the river and FM Road
563.

(2) adjacent to the Neches River, the boundary includes wetlands within one mile of
the mean high tide line on the western shoreline of the river, and wetlands within the
area located between the mean high tide line on the eastern shoreline of that portion
of the river and FM Road 105.

2. The Seaward Boun

The seaward reach of the boundary extends into the Gulf of Mexico to the limit of state title
and ownership under the Submerged Lands Act (43 U.S.C. §1301 ef seq.), three marine leagues
(10.36 miles) from the state's Gulf shoreline.

3. The Boundary with the State of [.ouisiana

The boundary with the State of Louisiana begins in Orange County at Morgan Bluff, the
northernmost extent of tidal influence, along the adjudicated boundary between the State of Texas
and the State of Louisiana, as established by the United States Supreme Court in Texas v. Louisiana,
410 U.S. 702 (1973); thence it continues in a southerly direction along the adjudicated boundary out
into the Gulf of Mexico until it intersects the seaward boundary. Determination of the interstate
boundary was made after consultation with the Louisiana Department of Natural Resources, as
required by the federal regulations.

4. The Boundary with the Republic of Mexico

The boundary with the Republic of Mexico begins at a point three marine leagues into the
Gulf of Mexico where the line marking the seaward limit of Texas title and ownership under the
Submerged Lands Act (43 United States Code §1301 ef seq.) intersects the international boundary
between the United States and the Republic of Mexico, as established pursuant to the Treaty of
Guadalupe-Hidalgo (February 2, 1848) between the United States and the Republic of Mexico;
thence it continues in a westerly direction along the international border with the Republic of Mexico
until it meets the International Toll Bridge in Brownsville (that point on the border marking the
westernmost intersection of Cameron County).

5. Excluded Federal Lands

The excluded Federal lands are those lands owned, leased, or held in trust by the federal
government or whose use is otherwise by law subject solely to the discretion of the Federal
government, its officers, or its agents. Examples are military bases, national seashore lands, national
wildlife refuge lands, National Guard installations, and lands occupied by federal facilities.

Table 1 lists those major federal lands excluded from the coastal zone. While activities on excluded
federal lands are not required to comply with the TCMP goals and policies, an activity that has
spillover effects on CNRAs is subject to the federal consistency requirement (see Chapter Five).
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Table 1

EXCLUDED FEDERAL LANDS IN THE TEXAS COASTAL ZONE

"_S;I'-; AGENCY COUNTY

" Brazoria NWR USFWS Brazoria

“ San Bernard NWR USFWS Brazoria/Matagorda
Matagorda Island NWR USFWS Calhoun/Aransas
Aransas NWR USFWS Calhoun/Aransas
Anahuac NWR USFWS Chambers

| Moody NWR USFWS Chambers

" Laguna Atascosa NWR USFWS Cameron

" McFaddin NWR USFWS Jefferson

" Texas Point NWR USFWS Jefferson

“ Big Boggy NWR USFWS Matagorda

“ Lower Rio Grande NWR USFWS Willacy/Cameron
Johnson Space Center NASA Harris
Naval Station Ingleside (and DOD San Patricio/Nueces
associated training areas)

" Naval Air Station Corpus Christi DOD Nueces
(and associated training areas)
Naval Air Station Kingsville (and DOD Kleberg
associated tramE_gL areas)
Padre Island NS Kleberg/Kenedy/

Willacy

NWR = National Wildlife Refuge

USFWS = United States Fish and Wildlife Service
NS = National Seashore

NPS = National Park Service

DOD = Department of Defense

NOTE: Not included in this table, but likewise excluded from the coastal zone, are individual buildings and sites such as post

offices and small National Guard installations.
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D. Delineation of the Coastal Management Boundary

At the request of the Executive Committee of the Coastal Coordination Council (EC), an
interagency work group of biologists, geologists, hydrologists, and attorneys representing member
agencies of the State Agency Task Force (SATF) was formed to research and recommend boundary
options within a 33-county planning area. The work group evaluated the planning area to determine
the locations of CNRAs and the types and locations of activities having adverse effects on CNRAs.
Existing maps, studies, and agency experts on natural resources were consulted during the analysis.

The work group identified three options: (1) a boundary encompassing all counties with
tidewater shorelines (the first tier of counties bordering on the Gulf of Mexico), (2) a boundary
encompassing all first- and second-tier counties, and (3) a boundary encompassing all counties
within the coastal watersheds.

At the instruction of the SATF and the EC, the work group narrowed its focus to an inland
boundary that included all first-tier counties plus four second-tier counties: Hidalgo, Fort Bend,
Jasper, and Newton. All other second-tier counties were determined not to contain activities having
adverse effects on CNRAs. The GLO staff also consulted with the State of Louisiana on the
interstate boundary. No points of conflict were identified.

The EC reviewed the information on these counties in May 1993 and recommended to the
Council that the inland boundary be drawn to include the first tier of counties plus Hidalgo and Fort
Bend counties. In June 1993, the Council reviewed the findings and recommendations of the EC
and published the recommended boundary in the Texas Register as a proposed rule.

On the basis of public comment, the Council reexamined the proposed boundary in
September 1993 and concluded that the majority of activities occurring in Fort Bend and Hidalgo
counties did not directly and significantly impact CNRAs. The Council adopted an inland boundary
encompassing only the 19 first-tier counties which have tidewater influence, and the established
seaward, interstate, and international boundaries as the TCMP boundary.

The Council received public comment on the proposed TCMP goals and policies between
March 15 and September 6, 1994. On the basis of public comment, the Council reexamined the
adopted boundary in September 1994. It concluded that the majority of activities occurring in
Liberty County did not directly and significantly impact CNRAs and proposed amending the adopted
boundary to exclude Liberty County. In addition, the Council directed that a work group be formed
to reevaluate the boundary in light of the adopted goals and policies of the TCMP and to determine
if any further modification of the boundary was necessary.

A boundary work group consisting of representatives of Council members, interested local
governments, and coastal legislators met in January, February, and March 1995. While the work
group was developing and considering options, the Texas Legislature established by statute that the
coastal boundary be the coastal facility designation line and include coastal wetlands generally
within one mile along tidal segments of rivers and streams.
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CHAPTER THREE.
ORGANIZATIONAL STRUCTURE FOR IMPLEMENTATION

A. Implementation

Collectively, state agencies, cities, and counties have been managing Texas' coastal
resources for quite some time. The laws that authorize them to manage the coast have been
enacted piecemeal over the last several decades. These agencies and subdivisions of the state
will implement the TCMP through their ongoing exercise of these existing authorities.

The TCMP is based on the Coastal Coordination Act, which was first enacted in 1991
and subsequently amended in 1995. The TCMP is designed to improve management of coastal
natural resources by the networked agencies and subdivisions. The Act requires the networked
agencies and subdivisions to exercise their existing legal authorities in a manner consistent with
a uniform set of goals and policies.

The Coastal Coordination Council (Council) is responsible for achieving the greater
efficiency and effectiveness mandated by the Coastal Coordination Act. Therefore, the Council
sets the TCMP goals and policies and ensures that agencies' and subdivisions' actions are
consistent with them.

In addition to the networked agencies and subdivisions and the Council, there are several
committees that will help implement the TCMP. Some of these were created during program
development and will be retained during program implementation. They are designed to improve
interagency coordination and dissemination of program information and to help mediate
disputes. Other coordinating mechanisms being developed or already in existence will also be
employed. The organizational structure of the TCMP will remain flexible, especially during the
first few years of program implementation, to ensure that the state most effectively utilizes staff
and supporting resources.

1. Coastal Coordination Council

The Council's primary responsibilities for program implementation are set forth in the
Coastal Coordination Act (TEX. NAT. RES. CODE ANN. §33.201 et seq.). These include:

* continually reviewing the principal coastal problems of state concemn;

« reviewing the effectiveness of the TCMP and issuing an annual report;

» promulgating rules adopting the goals and policies of the TCMP;

» periodically submitting recommendations to an agency or subdivision designed to

encourage the agency or subdivision to carry out its functions in a manner consistent with
the goals and policies of the TCMP;
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» reviewing agency rulemaking actions that an agency submits to the Council for
certification for consistency with the TCMP, and either certifying the actions as
consistent or denying certification and reporting back to the agency with
recommendations for correcting any deficiencies;

 1issuing a Notice of Program Deficiency to any agency that either implements or amends
its certified rules in a manner inconsistent with the TCMP, and in the case of an agency
that does not correct the deficiency, revoking certification of those rules;

» reviewing for consistency any proposed federal action subject to the TCMP that three
regular members of the Council submit to the Council for review, including receiving the
oral or written testimony of any person regarding the matter;

» reviewing for consistency any proposed state agency or subdivision action subject to the
TCMP that three regular members of the Council submit to the Council for review,
including receiving the oral or written testimony of any person regarding the matter;

* in the case of a state agency or subdivision action that the Council finds inconsistent,
protesting the action, reporting the findings and recommendations to the agency or
subdivision and, if the agency or subdivision does not resolve the inconsistency, referring
the matter to the attorney general for issuance of an opinion and possibly a lawsuit, and
either proceeding with litigation or, if possible, entering into settlement agreements with
the agency or subdivision; and

» reporting to the Texas Legislature on recommended statutory changes and agencies' and
subdivisions' compliance with the TCMP.

In addition, the Council will annually approve the funding priorities and award criteria for
distributing the federal coastal funds that Texas will receive after federal approval of the TCMP.
The Council will award the individual grants using those priorities and criteria.

2. Implementation Mechanisms

The Council will use the mechanisms described below to facilitate implementation of the
TCMP, provide opportunity for public and agency input, and ensure compliance with the TCMP
goals and policies.

a. Executive Committee of the Council

The Executive Committee of the Council (the EC), composed of management-level
representatives of the Council members, will coordinate responses to Council inquiries and
implementation of Council directives. The EC will also review other matters that may be the
subject of future Council deliberation. The EC will generally meet in advance of Council
meetings to refine these issues and recommend Council action on them.

The EC will also issue preliminary findings for proposed agency or subdivision actions.
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If the EC issues a preliminary finding of consistency with the goals and policies of the TCMP,
the Council may review the proposed action only if the final agency or subdivision action is
substantially different than it was when presented to the EC for preliminary review.

b. Permitting Assistance Group

The Coastal Coordination Act establishes a Permitting Assistance Group (PAG). The
PAG is composed of a representative of each Council member and is chaired by the
representative of the Council chair. The PAG will: (1) support the EC in rendering preliminary
consistency review decisions; and (2) provide preapplication assistance for individuals and small
business.

Initiated at the request of a state agency or applicant, preliminary review is intended to
provide direct Council input into the agency or local government permitting process to assist in
the identification and resolution of any consistency issues before an action is proposed.

During preliminary review, the PAG will identify all consistency issues, make
recommendations for their resolution, and present the proposed action to the EC for a
preliminary consistency finding.

The PAG will also help facilitate preapplication assistance upon request to any individual
or small business owner filing an application for an agency or subdivision permit or other action
subject to the TCMP. This assistance will identify all necessary permits, simply explain all
permitting requirements, and help the applicant complete the application.

Finally, the PAG, under EC guidance, will coordinate agencies' consistency
determinations upon request where multiple authorizations or permits are required for a single
project.

¢. Interagency Coordination u

To assist the Council in evaluating the consistency of federal development projects with
the TCMP policies, the TCMP rules allow a federal agency to form an ad hoc Interagency
Coordination Group (ICG). At a minimum, each ICG will include, as voting members,
representatives of the local project sponsor, federal and state natural resource and regulatory
agencies with jurisdiction over the project, and three Council members or their representatives.
The ICG, with input from the Council, will advise the federal agency on the consistency of the
project with the TCMP goals and policies. If a majority of the Council members on the ICG
support the group's assessment of the project's consistency, the ICG will develop a formal
consistency determination for the project. If the federal agency submits a consistency
determination to the Council incorporating the ICG's recommendations and/or conditions for
consistency with the TCMP, the Council will issue a general consistency agreement for the
project.
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d. Maintenance Dredging Memorandum of Agreement

Because of the extensive federal maintenance dredging activities within the coastal
boundary, the Council executed a memorandum of agreement with the U.S. Army Corps of
Engineers (Corps) in October 1994. The MOA establishes a multi-year period for consistency
review of ongoing federal maintenance dredging projects within the TCMP boundary. Through
the MOA, a schedule for review of particular projects was established. Without the MOA, the
Corps would have to prepare and submit consistency determinations on all its projects within 120
days of federal approval of the TCMP, and the state would have to review and respond to the
consistency determination within 60 days (15 CFR Part 930). The time lines stipulated in the
MOA allow the state and Corps to conduct more complete and thorough reviews of federal
maintenance dredging projects.

For each maintenance dredging project (e.g., Gulf Intracoastal Waterway), the Corps will
produce a long-term maintenance dredging plan that is consistent with the TCMP. If the state
disagrees with the Corps consistency determination for a maintenance dredging plan, the Corps
and the state will negotiate directly or enter into some form of alternative dispute resolution. The
product will be a negotiated consistency determination for the project's maintenance dredging
plan. The plan can include a schedule for any necessary changes in current maintenance dredging
practices for the project, thus providing flexibility. The process includes opportunities for ports
and other local sponsors of navigation projects to participate in reviews of their projects.

e. Trans-Texas Water Program Policy Management Committee

The Council will utilize the existing Trans-Texas Water Program Policy Management
Committee (PMC) to ensure that this water development project is consistent with the TCMP.
The PMC is a multiagency body with responsibility for the overall planning of the Trans-Texas
Water Program. It currently includes three individual Council members (TWDB, TNRCC, and
TPWD) and one representative of the Council as a whole (GLO) who are responsible for
ensuring full application of the TCMP goals and policies in the planning of the Trans-Texas
project.

If the Council, acting through its representatives on the PMC, finds the Trans-Texas
Water Program and any water rights actions (TEX. NAT. RES. CODE ANN. §33.2053(f)(8)-
(10)) to be taken pursuant to the program consistent with the TCMP goals and policies, further
Council review of the proposed actions will be unnecessary. This review of proposed actions for
consistency at the earliest planning stage will avoid last-minute delays due to consistency
concerns.

f. Advisory Committee

The Council will establish an advisory committee to assist in implementation of the
TCMP and to provide a formal mechanism for ongoing public input into the program. Four or
five regional subcommittees may be established to represent the citizens, local governments, and
other interested parties in each coastal region. The committee will meet at least annually and
will report regularly to the Council. By law, advisory committee members may only include
persons with expertise in coastal matters and persons who live in the coastal area.
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To facilitate public participation in the TCMP, the regional subcommittees would be
responsible for identifying coastal issues of concern in each region, hosting regular local
meetings in each region, and disseminating program information to the public.

g. Corps of Engineers Preapplication Process

State and federal regulatory and natural resource agencies meet biweekly with the
Galveston District Corps of Engineers to review applications for Corps permits (e.g., §404
permits) received during the previous two weeks. The agencies normally participating in this
process are the U.S. Fish and Wildlife Service, the National Marine Fisheries Service, the Texas
Parks and Wildlife Department, the U.S. Environmental Protection Agency, the Texas Natural
Resource Conservation Commission, and the GLO. The biweekly meetings give participating
agencies an opportunity to comment on the applications and identify any preliminary concerns.
Project sponsors may present their proposed projects to the interagency group for comment even
before applying for a Corps permit. The Council plans to use this process to identify potential
consistency issues with permits or proposed projects.

3. Texas General Land Office - Lead State Coastal Agency

The federal regulations (15 CFR §923.48(b)) require the state's designated lead agency to
have the fiscal and legal capability to: (1) accept and administer grant funds; (2) make contracts
or other arrangements (such as pass-through grants) with eligible agencies and local governments
and other eligible entities for the purpose of carrying out specific management tasks; and (3)
account for a recipient's expenditure of implementation funds. The designated lead agency must
have the administrative capability to: (1) monitor and evaluate the management of the state's
coastal resources by the various agencies and/or local governments with specified responsibilities
under the state's coastal management program, irrespective of whether such entities receive §306
funds; (2) make periodic reports to OCRM, the governor, or the state legislature, as appropriate,
regarding the performance of all agencies involved in the program; and (3) present evidence of
adherence to the management program or justification for deviation as part of the review of state
performance required by §312 of the CZMA.

The Texas Legislature designated the GLO both as the lead agency to coordinate the
development of the TCMP, in cooperation with other state agencies having responsibilities
relating to coastal matters (TEX. NAT. RES. CODE ANN. §33.052), and as the staff of the
Coastal Coordination Council (TEX. NAT. RES. CODE ANN. §33.204). Governor George W.
Bush designated the GLO as the lead agency for administration of grants under the CZMA in his
letter of October 19, 1995, to the Under Secretary of Commerce. As such, the GLO will manage
the daily operations of the program. Primary responsibility for management of the TCMP will
reside within the GLO Coastal Division.

Responsibilities of the Coastal Division include: (1) providing staff support to the
Council (this includes the duties of the secretary to the Council), the Executive Committee, and
the advisory commiittee; (2) coordinating the PAG's activities and serving on the various other
committees, panels, and groups implementing the TCMP; (3) administering CZMA funds and
pass-through grants and contracts; (4) coordinating and preparing the necessary documentation
for program evaluation reviews under CZMA §312; (5) coordinating state and federal
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consistency reviews; (6) providing technical and policy assistance to state and local entities with
responsibilities for implementing the TCMP; (7) coordinating ongoing public participation and
education programs; (8) coordinating implementation of the erosion response plan, energy
facility siting plan, and other special planning elements by the appropriate agencies; (9)
providing technical and policy assistance and coordinating and compiling agencies' quarterly
reports; and (10) preparing annual reports for the Texas Legislature.

Administrative Capacity for Program Implementation

The GLO has the fiscal and legal capability to accept and administer grant funds. The
agency's organizational structure includes a large program area devoted to fiscal affairs which
comprises a purchasing division, a budget office, and an office of alternative funding. This area
is experienced in dealing with purchasing (including purchases from minority and women's
business enterprises), contracts, and pass-through grants. The GLO's Legal Services program
area employs attorneys expert in contracts and fiscal affairs. The Coastal Division employs a
grant specialist who oversees the day-to-day management of the division's grants, including
reporting and billing.

The GLO's administrative capability to oversee and administer the TCMP also meets
federal requirements. Texas Natural Resources Code §§33.054 and 33.204 authorize: (1) the
commissioner of the GLO to review the management program periodically and, with concurrence
of the Council, to amend it as new information or changed conditions may warrant; (2) the GLO
to assist the Council in carrying out its duties; and (3) the GLO to draft, for Council approval,
annual reports to be submitted to the legislature on a biannual basis analyzing the effectiveness
of the TCMP and making recommendations for improving the TCMP.

The Coastal Division serves as the coastal policy, technical, and administrative staff to
the chairman of the Council (commissioner of the GLO), as well as to the Council. The Coastal
Division currently has 17 policy, technical, and administrative staff members with expertise in
coordinating intergovernmental management programs, grant and contract management, program
administration, public participation, land use planning, geographic information systems, wetlands
management, coastal physical processes, navigation planning, living resources management,
natural resource damage assessment, and water quality. Other divisions within the GLO have
expertise in asset management, including surveying, land sales and leasing, energy resources
management, oil spill prevention and response, and environmental law.

4. Networked State Agencies and Subdivisions Responsible for Implementation

The primary responsibility of the state agencies and subdivisions that are subject to the
provisions of the TCMP is to ensure that proposed actions listed in 31 TAC Chapter 505 that
may adversely affect coastal natural resource areas (CNRAs) are consistent with the goals and
policies of the TCMP. The agencies and subdivisions will do this through the exercise of their
statutory authorities. Chapter Four summarizes the scope of each agency's regulatory authority
by providing the following information: a description of each listed action; the land and water
uses that are managed under each listed action; the agency's authority to issue variances;
monitoring and enforcement requirements; and the agency's authority to regulate or condition the
action to satisfy TCMP policies.
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B. Compliance Monitorin

1. Coastal Coordination Council

It is a responsibility of the Council to monitor the actions of the state and federal agencies
and state subdivisions subject to the TCMP to ensure their continued compliance with the TCMP
goals and policies. The Council's compliance monitoring will include monitoring decisions
below state consistency review thresholds and monitoring agency enforcement of authorities.
The Council will monitor all actions subject to consistency review, including authorizations,
development projects, and rule changes.

Monitoring Mechanisms and Procedures

The agencies undertaking or authorizing actions subject to the TCMP will be responsible
for monitoring their permits, licenses, development projects, etc. Specific descriptions of line
agencies' statutory authority to monitor permits and licenses they issue or their development
projects are included later in this chapter and in Chapter Four.

The Coastal Coordination Act requires the GLO, in coordination with the networked
agencies and subdivisions, to prepare an annual report on the effectiveness of the TCMP. The
Council approves the final report. The Council will monitor long-term compliance with the
TCMP goals and policies through the annual report. The Council will use the annual report to
monitor the consistency of agency and subdivision actions taken over the previous year to
determine the effectiveness of the goals and policies and consistency review processes. Any
recommendations made by the Council under TEX. NAT. RES. CODE ANN. §33.207(1) to an
agency or subdivision will also be included in the report to encourage agencies or subdivisions to
carry out their functions in compliance with the goals and policies. On or before January 15 of
each odd-numbered year the GLO will send the previous two annual reports to the state
legislature.

The report will, in part, be a compilation of the reports agencies must submit quarterly to
the Council under §505.30(¢e) of the Council's rules. These reports will provide the information
necessary for the Council to evaluate the line agencies' actions. The report will also include
information and recommendations from the advisory committee and from public comment on the
report.

The report will include information such as summaries of the results of the preliminary
review and permitting processes, the number of actions subject to the TCMP taken by agencies
(including rulemaking actions), the number of rulemaking actions submitted to the Council for
certification, the number of rulemaking actions denied certification by the Council, any Notice of
Program Deficiency issued by the Council and the agency's corrective response to the notice, the
number of actions found by an agency to have no direct and significant adverse effect on
CNRAs, the number of actions in which consistency was at issue, the number of actions
qualifying for review by the Council, the number of actions referred to the Council, the number
of actions protested by the Council and the outcome, and information on agency monitoring,
compliance, and enforcement measures, such as the extent of any followup monitoring of
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authorized activities, the number of cases where the agency determined there was
noncompliance, the number and type of enforcement actions and their outcome, etc.

The annual report will also provide status and trend reviews of CNRAs, any updates of
CNRA inventories, an attempt to analyze cumulative and secondary effects of activities on
CNRAs, summarize new research relevant to the TCMP, describe issues raised and
recommendations made by the advisory committee, summarize issues raised by the public,
recommend actions the Council may take to improve the TCMP, and recommend statutory
changes needed to make more effective and efficient use of public funds and provide for more
effective and efficient management of CNRAs, including recommendations on methods to
simplify government procedures (TEX. NAT. RES. CODE ANN. §33.207(2)).

In addition to its direct monitoring, the Council will coordinate with the monitoring
programs of the Galveston Bay Estuary Program (GBEP), formerly the Galveston Bay National
Estuary Program, and the Corpus Christi Bay National Estuary Program (CCBNEP). Linking
the monitoring programs of the TCMP and these programs is important because the majority of
activities along the Texas coast occur in the heavily industrialized and densely populated
counties surrounding Galveston and Corpus Christi bays. The Council's member agencies are
participating in the CCBNEP and will work to ensure that a sound and workable monitoring
program is developed for the CCBNEP study area.

The GBEP's Galveston Bay Plan includes a chapter on the Galveston Bay regional
monitoring program. While this program concentrates on monitoring changes in the health of the
bay ecosystem (e.g., overall pollutant loadings to the bay, bay ambient conditions, overall .
ecological productivity and diversity of the bay), the health of the bay will be a good indicator of
the general success of the TCMP goals and policies since the goals and policies target avoidance
and minimization of adverse effects on CNRAs.

The Council will also improve its compliance monitoring with the aid of the public. The
advisory committee may also help the council identify compliance problems. The committee
will be valuable in this way because its members live and work on the coast and have a greater
knowledge of daily activities.

2. Texas General Land Office

The monitoring responsibilities of the GLO, as the agency administering the TCMP,
primarily include tasks that support the Council's monitoring efforts. The GLO's role is that of
reporter, ensuring that all monitoring information received by the Council is recorded, analyzed,
and presented to the appropriate parties. GLO staff will also coordinate the state and federal
consistency review processes and maintain and update the CNRA inventory in the Geographic
Information System (GIS).

a. Monitoring Mechanisms and Procedures

The GLO will compile agencies' quarterly reports, draft the annual report, and submit it
to the Council for approval. GLO staff will also coordinate preliminary reviews, permitting
assistance, and state and federal consistency reviews.

Texas Coastal Management Program Final EIS PartII 3-8 August 1996



b. Administrative Monitoring Capacity

The GLO has 17 staff members in the Coastal Division with expertise in coastal issues.
Two staff members work on the development and upkeep of the TCMP GIS. Eight Coastal
Division staff members with expertise in coastal policy and technical issues will draft the annual
reports and provide the initial analysis needed for the Council to review and approve them.

3. Networked State Agencies and Subdivisions Responsible for Monitoring

The networked state agencies will retain the responsibility for monitoring permitted or
authorized actions for compliance with permit conditions and with the goals and policies of the
TCMP. The agencies will continue to use mechanisms such as site visits, self-reporting, citizen
complaints, and citizen monitoring in their compliance monitoring programs. Agencies' monitoring
authorities are included in the information provided in Chapter Four.

C.  Enforcement

The Coastal Coordination Act, the TCMP rules, the Texas Administrative Procedure Act
(APA), and the enabling statutes of the networked agencies establish three enforcement techniques.

(1) The networked agencies and subdivisions can take administrative action against private
parties to enforce the existing authorities that are linked together into the TCMP. For
example, permit conditions necessary to achieve TCMP consistency can be enforced through
all means available to networked agencies. These existing enforcement powers typically
include assessment of administrative penalties and fines or revocation of the agency
authorization or approval. If administrative action does not achieve compliance, the agency
or subdivision can pursue civil or criminal litigation through referral of the matter to the
attorney general.

(2) The Council can administratively review agency and subdivision consistency determinations.
If the Council disagrees with an agency's or subdivision's determination and the agency or
subdivision does not correct the problem, the Council can pursue litigation through referral
of the matter to the attorney general.

(3) Third parties (citizens, agencies, or local governments) can administratively challenge an
agency consistency determination. For example, a party can challenge agency consistency
determinations in a contested case hearing before an agency. Third parties can also seek
judicial review of agency/subdivision consistency determinations, as provided by law.

1. Coastal Coordination Council

The Council is responsible for enforcing compliance with the Coastal Coordination Act. The
Act authorizes the Council to enforce the statute against state agencies and political subdivisions,
which are the entities whose actions are governed by the statute.
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Enforcement Mechanisms and Procedures

The Coastal Coordination Act provides the statutory basis for the Council's enforcement of
the TCMP goals and policies. As defined in the TCMP rules and articulated in §33.206(b) of the
Texas Natural Resources Code, compliance with the TCMP goals and policies is mandatory for
actions subject to the program. If the Council finds that a proposed action is inconsistent with the
TCMP goals and policies, it must protest the proposed action to the agency or subdivision. When
protesting a proposed action, the Council must issue a report of findings to the agency or subdivision
authorizing the action. If the agency or subdivision does not modify the proposed action to make
it consistent with the TCMP, the Council must refer the matter to the attorney general for issuance
of an opinion and possibly litigation. Even after suit is filed, the Council may still enter into a
settlement agreement with the agency or subdivision with regard to the proposed action. If a suit has
been filed by the attorney general, the attorney general must be a party to the settlement.

2. Attornev General

The attorney general has the authority, under the Coastal Coordination Act and APA, to
enforce the decisions of the Council against agencies and subdivisions. The attorney general must
file suit in a district court of Travis County if the attorney general finds that the proposed action is
inconsistent and the agency or subdivision fails to implement the Council's recommendations. In
determining whether to sue, the attorney general must consider the Council's findings and
recommendations and the agency's response to the recommendations.

The attorney general's obligation to undertake enforcement action is clear and mandatory.
The language of the Coastal Coordination Act requires the attorney general to seek enforcement
through the courts unless a settlement agreement is reached.

3. Texas General I.and Office

As the lead entity for administering the TCMP, the GLO has a role supporting the Council
but no direct responsibility for enforcing the Coastal Coordination Act. The GLO will act as
administrative, technical, and legal support for the Council when the Council refers, reviews,
protests, or reports to a state agency or subdivision on a proposed action, when it requests an opinion
from the attorney general, or when it enters into negotiations with the agency or subdivision. The
GLO will also provide the attorney general's office with any information needed to issue an opinion
or bring suit.

4. Networked State Agencies and Subdivisions Responsible for Enforcement

The networked state agencies and subdivisions with jurisdiction over a proposed action are
responsible for enforcing the provisions of the TCMP. State agencies have long had the authority
to ask the attorney general to initiate enforcement action against a private party for violation of the
terms or conditions of a permit. All agencies are authorized to enforce the permits or other
authorizations they issue. Conditions included in a permit or authorization to ensure consistency
with the TCMP goals and policies would likewise be enforceable against private parties through
established agency enforcement proceedings.
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In 1991, the Texas Legislature adopted far-reaching amendments to the Texas Water Code,
the Solid Waste Disposal Act, and the Texas Clean Air Act providing for criminal sanctions for
violations of these statutes. In addition, the attorney general can seek monetary civil penalties and
appropriate injunctive relief under these and other statutes networked under the TCMP.

In addition to enforcing permits and authorizations directly or indirectly through the attorney
general, state agencies also have procedures authorized by the APA or the agency's enabling
legislation which allow the agency's consistency determination to be challenged by an aggrieved
party in a contested case before the agency and ultimately in a court of law. The APA provides an
independent basis for enforcement of the TCMP goals and policies by aggrieved parties by giving
them the right to judicially challenge an agency's final decision.

Details of authorities to enforce the conditions of permits and authorizations subject to the
TCMP can be found in Chapters Four and Five.

D. Local Government Involvement

; Several program features ensure effective communication between the Council and local

governments with the goal of integrating local governments into management of coastal natural
resources. Local governments will be notified of relevant TCMP decisions, including those which
may conflict with local land use plans or zoning ordinances. First, the Council includes as a full
voting member a local government representative. This individual is responsible for ensuring that
the interests of local governments are brought before the Council. This representative will also assist
in communicating Council decisions to all local governments.

Second, an additional local government representative will be added to the Council as a non-
voting member when the Council takes up any matter on review. By statute, this non-voting member
must be from the jurisdiction affected by the matter before the Council. Thus, Council decisions will
be directly communicated to the affected local government.

Third, the Council will establish a permanent advisory committee to ensure effective
communication with all local interests, particularly local governments with land use authority.
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CHAPTER FOUR.
PROGRAM GOALS AND POLICIES

A. Introduction

The statutory authorities and rules of networked agencies and subdivisions set standards
by which "enforceable" administrative actions are taken to approve, with or without conditions,
or disapprove activities that may adversely affect coastal natural resource areas (CNRAs). To
create consistency among these many agencies and subdivisions, the Coastal Coordination Act
requires these agencies and subdivisions to comply with a uniform set of coastal goals and
policies when taking these actions. The TCMP goals and policies reflect the state's priorities in
balancing economic development with resource protection and provide consistent guidelines for
coordinated management of the coast. The policies do not impose or create any requirement
which is beyond the existing legal authority of any agency or local government, nor may they be
applied in a manner that would result in the taking, damage, or destruction of property without
adequate compensation.

It is a role of the Coastal Coordination Council (Council) to ensure that the proposed
actions of the agencies and subdivisions are consistent with the goals and policies in this chapter.
Upon approval of the TCMP under the federal Coastal Zone Management Act, the Council will
ensure that federal actions, activities, and Outer Continental Shelf plans are also consistent with
these goals and policies. The procedures for consistency review are found in 31 TAC Chapters
505 and 506 and described in Chapter Five of this document.

The first part of this chapter states the goals of the TCMP that guide the interpretation
and implementation of the program (31 TAC §501.12). The second part lists all CNRAs which
the policies are designed to protect. The third part lists the 21 policy categories of the TCMP and
identifies the related state agency actions, the uses managed by the actions and policies, and the
scope of authority of state agencies to manage the uses. This part of the chapter also describes
the "Policy for Major Actions" and the "Administrative Policies," which provide guidance to
agencies and subdivisions making administrative decisions (31 TAC §§501.13 and 501.15).

The final part of this chapter, "Advisory Policies," describes those policies that make the
TCMP a comprehensive program that serves as a planning tool. Advisory policies offer
recommendations for future actions or programs and promote nonregulatory aspects of coastal
management such as planning and acquisition. Additionally, they establish preferences for the
siting and operation of certain activities and facilities.

Advisory policies are written to help foster innovative ways of responding to coastal
management issues and resource protection concerns. Advisory policies are not enforceable;
however, their inclusion in the TCMP document allows federal Coastal Zone Management
(CZM) funds to be used by eligible entities.

This chapter is explanatory in nature; any legal interpretations should be based on the
rules adopted by the Council under 31 TAC Chapter 501.

Texas Coastal Management Program Final EIS PartII 4-1 August 1996



B. TCMP Goals

The goals of the TCMP are:

1.

10.

to protect, preserve, restore, and enhance the diversity, quality, quantity, functions, and
values of CNRAs;

to ensure sound management of all coastal resources by allowing for compatible
economic development and multiple human uses of the coastal zone;

to minimize loss of human life and property due to the impairment and loss of protective
features of CNRAs;

to ensure and enhance planned public access to and enjoyment of the coastal zone in a
manner that is compatible with private property rights and other uses of the coastal zone;

to balance the benefits from economic development and multiple human uses of the
coastal zone, the benefits from protecting, preserving, restoring, and enhancing CNRAs,
the benefits from minimizing loss of human life and property, and the benefits from
public access to and enjoyment of the coastal zone;

to coordinate agency and subdivision decision-making affecting CNRAs by establishing
clear, objective policies for the management of CNRAs;

to make agency and subdivision decision-making affecting CNRAs efficient by
identifying and addressing duplication and conflicts among local, state, and federal
regulatory and other programs for the management of CNRAs.

to make agency and subdivision decision-making affecting CNRAs more effective by
employing the most comprehensive, accurate, and reliable information and scientific data
available and by developing, distributing for public comment, and maintaining a
coordinated, publicly accessible geographic information system of maps of the coastal
zone and CNRAs at the earliest possible date;

to make coastal management processes visible, coherent, accessible, and accountable to
the people of Texas by providing for public participation in the ongoing development and
implementation of the Texas CMP; and

to educate the public about the principal coastal problems of state concern and technology
available for the protection and improved management of CNRAs.
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C. Coastal Natural Resource Areas

To address the issues of concern, and in response to the requirements of the Coastal

Coordination Act, the Coastal Coordination Council has designated the areas listed below as
coastal natural resource areas requiring special management under the Coastal Management
Program. Legal definitions can be found in Appendix B - Rules for TCMP Goals and Policies.

Waters of the open Gulf of Mexico are waters scaward of coastal barrier islands and bays
and estuaries and extending to the territorial limits of the state (i.e., approximately 10.36
miles offshore). Waters in the open Gulf of Mexico serve as habitat for numerous
commercial and recreational fishery species.

Waters under tidal influence are those waters in the state that are contained behind coastal
barrier islands and within bays and estuaries and rivers to the inland extent of tidal
influence. Together, waters in the open Gulf of Mexico and waters under tidal influence
are considered "coastal waters." Waters under tidal influence provide important aquatic
habitat, serve as prime recreation areas, and provide some domestic water supply.

Submerged lands are lands underlying waters under tidal influence or waters of the open
Gulf of Mexico that are owned by an agency or subdivision of the state, or by a person
other than the state. The sediments of coastal public submerged lands are habitat for a
diverse benthic, or bottom-dwelling, animal community.

Coastal wetlands are those areas having a predominance of hydric soils that are inundated
or saturated by surface water or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances support, the growth and regeneration of
hydrophytic vegetation, as defined in the Texas Water Code, Chapter 11, Subchapter J,
and that lie within the Coastal Facility Designation Line and within one mile from the
mean high tide line of tidal river and stream segments to the inland extent of tidal
influence, except for the Trinity and Neches rivers. On the Trinity River, coastal
wetlands are those wetlands occurring within the area located between the mean high tide
line on the western shoreline of the river and FM Road 565 and FM Road 1409, and
wetlands within the area located between the mean high tide line on the eastern shoreline
of that portion of the river and FM Road 563. On the Neches River, coastal wetlands are
those wetlands occurring within one mile of the mean high tide line on the western
shoreline of the river, and wetlands within the area located between the mean high tide
line on the eastern shoreline of that portion of the river and FM Road 105. Coastal
wetlands provide wildlife habitat, convey and store floodwaters, trap sediment, and
reduce water pollution.

Submerged aquatic vegetation is rooted aquatic vegetation growing in permanently
inundated areas in estuarine and marine systems. Submerged aquatic vegetation provides
valuable habitat for numerous commercial and recreational fishery organisms and for
wildlife.

Tidal sand and mud flats are silt, clay, or sand substrates, unvegetated or vegetated by
algal mats, that occur in the intertidal zone and that are regularly or intermittently
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exposed and flooded by tides. Mud flats and sand flats are the feeding grounds for
coastal shorebirds, fish, and invertebrates.

®  QOpyster reefs are natural or artificial formations in intertidal or subtidal areas that are
composed of oyster shell, live oysters, and other organisms and that are discrete,
contiguous, and clearly distinguishable from scattered oysters. Oyster reefs not only
support the oyster fishery but also serve as habitat, forage ground, or hiding places for
numerous estuarine species.

®  Hard substrate reefs are naturally occurring hard substrate formations, such as rock
outcrops or serpulid worm reefs (living or dead), in intertidal or subtidal areas that are
discrete and contiguous. Hard substrate reefs provide habitat for numerous invertebrates.

®  Coastal barriers are undeveloped areas on barrier islands and peninsulas or otherwise
protected areas, as mapped by the U.S. Fish and Wildlife Service (i.e., Coastal Barrier
Resource System Units). Coastal barriers are subject to wave, tidal, and wind energy from
the Gulf of Mexico. Barrier islands are Galveston, Matagorda, San Jose, Mustang, and
North and South Padre islands. Coastal barriers act as important buffers against coastal
storms and protect coastal natural resource areas and the mainland from erosion, flooding,
and destruction.

®  Coastal shore areas are all areas within 100 feet landward of the high water mark on
submerged land. Shore areas function as buffers, protecting upland habitats from erosion
and storm damage and adjacent marshes and waterways from water quality degradation.
Designation of coastal shore areas as a CNRA is exclusively intended to address erosion
impacts within coastal shore areas.

®  Gulf beaches are beaches bordering on the Gulf of Mexico that extend inland from the
line of mean low tide to the natural line of vegetation bordering on the seaward shore of
the Gulf of Mexico, or such larger contiguous area to which the public has acquired a
right of use or easement to or over by prescription, dedication, or estoppel, or has retained
a right by virtue of continuous right in the public since time immemorial. Texas beaches
serve as important recreational areas and provide protection for landward structures
during storms.

®  Critical dune areas are protected sand dune complexes on the Gulf shoreline within
1,000 feet of mean high tide. Sand dunes help prevent loss of life and property by
absorbing the impact of storm surge and high waves and by stopping or delaying
intrusion of water inland.

®  Special hazard areas are areas designated by the administrator of the Federal Insurance
Administration under the National Flood Insurance Act as having special flood, mudslide
(i.e., mudflow) and/or flood-related erosion hazards, and shown on a Flood Hazard
Boundary Map or Flood Insurance Rate Map as Zone A, AO, A1-30, AE, A99, AH, VO,
V1-30, VE, V, M, or E. These areas are important because they receive the brunt of
storms, act as natural water-detention systems, and are natural filters for upland runoff.
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®  (ritical erosion areas are those Gulf and bay shorelines that are undergoing erosion and
are designated by the commissioner of the GLO under Texas Natural Resources Code,
§33.601(b). Critical erosion areas require comprehensive management because loss of
life and property can result if development occurs in these areas.

®  Coastal historic areas are sites in the National Register of Historic Places on public land
and state archaeological landmarks that are identified by the Texas Historical
Commission as being coastal in character. Coastal historic areas provide important
information about the coastal history and culture of the state.

®  (Coastal preserves are any lands owned by the state that are designated and used as parks,
recreation areas, scientific areas, wildlife management areas, wildlife refuges, or historic
sites and that are designated by the Texas Parks and Wildlife Department as being coastal
in character. These areas are valued for the recreational opportunities they afford and for
the diverse habitats they comprise.
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D. Enforceable Policies of the TCMP

POLICY CATEGORY 1: = CONSTRUCTION OF ELECTRIC GENERATING AND
TRANSMISSION FACILITIES

State Agency Action and Managed Uses

PUC - Certificate of Convenience and Necessity
(TEX. NAT. RES. CODE ANN. §33.2053(b))

Construction of new electric generating units and new electric transmission lines; i.e., lines used
for bulk transmission of electricity and all lines operating at 60,000 volts or more (TEX. REV.
CIV. STAT. ANN. art. 1446c, §50, and 16 TAC §23.31). Construction of new electric high
voltage switching stations or new electric substations within a utility's certificated area do not
require a certificate of convenience and necessity and therefore are not a use managed by the
following policies (16 TAC §23.31).

Policies

The Public Utility Commission shall comply with the policies in this category when issuing
certificates of convenience and necessity and adopting rules under the Public Utility Regulatory
Act (TEX. REV. CIV. STAT. ANN. art. 1446c, governing construction of electric generating
facilities, electric transmission lines, and associated facilities in the coastal zone).

Construction of electric generating facilities and electric transmission lines in the coastal zone
shall comply with the policies in this category.

A. New electric generating facilities shall, where practicable, be located at previously
developed sites. New electric generating facilities at undeveloped sites shall be located so
that future expansion will avoid construction in critical areas, Gulf beaches, critical
dunes, and washovers to the greatest extent practicable. To the extent applicable to the
public beach, these policies are supplemental to any further restrictions or requirements
relating to the beach access and use rights of the public.

B. Electric generating facilities using once-through cooling systems shall be located and
designed to have the least adverse effects practicable, including impingement or
entrainment of estuarine organisms.

C. Electric generating facilities shall be constructed at sites selected to have the least adverse
effects practicable on recreational uses of CNRAs and on areas used for spawning,
nesting, and seasonal migrations of terrestrial and aquatic fish and wildlife species.

D. Electric transmission lines to or on Coastal Barrier Resource System Units and Otherwise
Protected Areas designated on maps dated October 24, 1990, under the Coastal Barrier
Resources Act, 16 U.S.C.A. §3503(a) on coastal barriers shall:
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i. be located, where practicable, in existing rights-of-way or previously disturbed
areas if necessary to avoid or minimize adverse effects; and

ii. be located at sites at which future expansion shall avoid construction in critical
areas, Gulf beaches, critical dunes, and washovers to the greatest extent
practicable.

Management Authority and Administration

The Public Utility Commission of Texas (PUC) regulates public utilities, including the
construction of electric generating facilities, electric transmission lines, and associated facilities
in the coastal zone. Under the Public Utility Regulatory Act (TEX. REV. CIV. STAT. ANN. art.
1446c¢), the PUC has the authority to establish a comprehensive regulatory system to regulate
public utilities; to assure rates, operations, and services; and to "do all things . . . necessary and
convenient to the exercise of these powers and jurisdiction.”

Before a utility can construct a transmission line or power plant, it must apply for a "Certificate
of Convenience and Necessity" (3 TAC Ch. 21), which must require compliance with the above
policies (31 TAC § 501.14(a)). The utility is required to notify and coordinate with the
appropriate state and federal agencies which enforce environmental requirements. The PUC also
requires evidence from the utility that all requirements and regulations of local, state, and federal
agencies have been met, including obtaining required permits and authorizations. These
requirements of the PUC will ensure that other TCMP policies applicable to electric generating
and transmission facilities are met.

Exemptions

Certificate of Convenience and Necessity. A certificate of convenience and necessity is not
required for a new electric high voltage switching station or a new electric substation within the
utility's certificated area (16 TAC §23.31).

Variances

Certificate of Convenience and Necessity. None.

Monitoring and Enforcement

Certificate of Convenience and Necessity. The PUC does not independently monitor or
enforce compliance with environmental and resource protection regulations.

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Certificate of Convenience and Necessity. Certificates of convenience and necessity must be
granted on a nondiscriminatory basis after consideration by the commission of the adequacy of
existing service, the effect of the granting of the certificate on the recipient of the certificate and
on any public utility of the same kind already serving the proximate area, and on such factors as
community values, recreational and park areas, historical and aesthetic values, environmental
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integrity, and the probable improvement of service or lowering of cost to consumers in the area
resulting from the granting of such certificate (TEX. REV. CIV. STAT. ANN. art. 1446c, .

§54(c)).
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POLICY CATEGORY 2:  CONSTRUCTION, OPERATION, AND MAINTENANCE OF
OIL AND GAS EXPLORATION AND PRODUCTION
FACILITIES

State Agency Action and Managed Uses

SLB - Mineral Lease Plan of Operations
(TEX. NAT. RES. CODE ANN. §33.2053(a)(1))

Drilling activities; alterations to the natural landscape; surface and bottom-hole location of the
initial well; location of additional planned wells and production facilities; location of shipping
fairways and anchorage areas; anticipated routes for pipelines; and location of routes of dredging
required for all production-related activities, such as pipelines, well-drilling, and construction of
facilities.

GLO - Geophysical or Geochemical Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(2)

Geophysical and geochemical exploration. Geophysical exploration means a survey or
investigation conducted to discover or locate minerals or oil and gas prospects using magnetic,
gravity, seismic, and/or electrical techniques. Geochemical exploration means a survey or
investigation conducted to discover or locate minerals or oil and gas prospects using techniques
involving soil sampling and analysis (TEX. NAT. RES. CODE ANN. §52.321 and §53.161).

GLO - Miscellaneous Easement
(TEX. NAT. RES. CODE ANN. §33.2053(a)(4))

Construction and placement of telephone, telegraph, electric transmission, and power lines; oil
pipelines; gas pipelines and sulphur pipelines; other electric lines and pipelines of any nature;
irrigation canals, laterals, and water pipelines; roads; and any other purpose the commissioner
considers to be in the best interests of the state (TEX. NAT. RES. CODE ANN. §51.291).
Construction and placement of electric substations, pumping stations, loading racks, and tank
farms on state land other than land owned by the University of Texas System (TEX. NAT. RES.
CODE ANN. §51.292).

GLO - Surface Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(6))

Unsold public school land and asylum land may be leased for agricultural, grazing, or
commercial purposes (TEX. NAT. RES. CODE ANN. §51.121).

SLB - Coastal Easement
(TEX. NAT. RES. CODE ANN. §33.2053(a)(3))

Dredging of basins and channels on state-owned submerged land; construction of piers, docks,
marinas, bulkheads, seawalls, and other waterfront structures on state-owned submerged land.
The School Land Board may also grant easement rights to the owner of adjacent littoral property
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authorizing the placement or location of a structure on coastal public land for purposes connected
with the ownership of littoral property (TEX. NAT. RES. CODE ANN. §33.111).

Policies

The GLO and SLB shall comply with the policies in this category when approving oil, gas, and
other mineral lease plans of operations and granting surface leases, easements, and permits and
adopting rules under the Texas Natural Resources Code, Chapters 32, 33 and 51-53, governing
oil and gas exploration and production on submerged lands.

1.  Oil and gas exploration and production on submerged lands shall comply with the
policies in this category.

A. In or near critical areas, facilities shall be located and operated and geophysical
and other operations shall be located and conducted in such a manner as to avoid
and otherwise minimize adverse effects, including those from the disposal of solid
waste and disturbance resulting from the operation of vessels and wheeled or
tracked vehicles, whether on areas under lease, easement, or permit or on or
across access routes thereto. Where practicable, buffer zones for critical areas
shall be established and directional drilling or other methods to avoid disturbance,
such as pooling or unitization, shall be employed.

B. Lessees, easement holders, and permittees shall construct facilities in a manner
that avoids impoundment or draining of coastal wetlands, if practicable, and shall
mitigate any adverse effects on coastal wetlands impounded or drained in
accordance with the sequencing requirements in 31 TAC §501.14(h) (relating to
Development in Critical Areas).

C. Upon completion or cessation of operations, lessees, easement holders, and
permittees shall remove facilities and restore any significantly degraded areas to
pre-project conditions as closely as practicable, unless facilities can be used for
maintenance or enhancement of CNRAs or unless restoration activities would
further degrade CNRAs.

2.  To the extent applicable to the public beach, these policies are supplemental to any
further restrictions or requirements relating to the beach access and use rights of the
public.

Management Authority and Administration

The GLO and SLB are the management entities for oil and gas exploration and production on
state submerged lands under the authority of chapters 32, 33, and 51-53 of the Texas Natural
Resources Code. The GLO and SLB serve proprietary rather than regulatory roles and determine
whether a proposed use of state land is appropriate. Standards and procedures for granting
permits and leases for geophysical and geochemical exploration for and production of oil and gas
on state-owned land are established in 31 TAC Chapter 9. The rules set out provisions to prevent
damage to or pollution of all lands and waters, including restrictions on the release of solid

Texas Coastal Management Program Final EIS PartlI 4-10 August 1996



wastes; restrictions on the use of vehicles to minimize impacts to submerged lands and marshes;
provisions for the protection of natural resources, including aquatic life and wildlife, from
seismic and production operations; and provisions for remediation of any surface damage from
operations.

Oil and gas leases may be issued for islands, saltwater lakes, bays, inlets, and marshes owned by
the state within tidewater limits; rivers and channels owned by the state; the portion of the Gulf

of Mexico within the jurisdiction of the state; all unsold surveyed and unsurveyed public school

land; and all land sold with a reservation of minerals to the state under TEX. NAT. RES. CODE
ANN. §51.054 in which the state has retained leasing rights.

A mineral lease plan of operations is not currently a condition of the lease application process.
Applications for mineral leases may contain any information the commissioner requires (TEX.
NAT. RES. CODE ANN. §53.015).

Under 31 TAC Chapter 155, coastal easements are issued to lessees for the dredging of channels
to allow access to oil and gas exploration and production sites. The rules establish standards and
criteria for the siting, design, and construction of dredged channels and dredged material disposal
areas. Under 31 TAC Chapter 13, miscellaneous easements are granted for rights-of-way across
public lands for oil and gas pipelines, and surface leases are granted for structures such as oil and
gas platforms on state submerged lands.

Exemptions

Geophysical or Geochemical Permit. Holders of valid oil and gas leases are not required to
have a permit (TEX. NAT. RES. CODE ANN. §52.322).

Variance

Mineral Lease Plan of Operations. Mineral lease plans are not currently a condition for
obtaining a mineral lease.

Monitoring and Enforcement

Geophysical or Geochemical Permit. A violation of the conditions or provisions of a
geophysical or geochemical permit is a misdemeanor punishable by a fine of not less than $100
nor more than $1,000 per day (TEX. NAT. RES. CODE ANN. §52.325). All operations are
subject to inspection and monitoring by the commissioner or the commissioner's representatives
at any time. Within 30 days of the expiration of the permit, the permittee must file with the
commissioner a sworn "summary of activities" report (31 TAC §9.4(f)).

Coastal Easement. Any construction or placement on coastal public land without first obtaining
a coastal easement of a structure from the GLO is subject to a civil penalty of not more than $200
(TEX. NAT. RES. CODE ANN. §33.112). Violations can also result in penalties of no more
than $1,000 per day per violation, the removal of the structure, or the filing of a lien (TEX. NAT.
RES. CODE ANN. §51.302).
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Miscellaneous Easement. Existing miscellaneous easements must be renewed periodically. No
easements may be granted for a term longer than 10 years, but the commissioner may set any
term deemed to be in the best interest of the state (TEX. NAT. RES. CODE §51.296). No person
may undertake the activities described above on state-owned land without a miscellaneous
easement from the commissioner or the board. A person without an easement is subject to a
penalty of not more than $1,000 per day, the removal of the structure, or the filing of a lien
(TEX. NAT. RES. CODE ANN. §51.302).

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Mineral Lease Plan of Operations. The commissioner may include in the lease any provision
the commissioner considers necessary for protection of the interests of the state. TEX. NAT.

RES. CODE ANN. §53.016(b).

Geophysical or Geochemical Permit. Permits are required for all exploration on public school .

land, which includes all land dedicated to the permanent free school fund and specifically
includes land with a mineral classification in which the state has retained the oil and gas interest
and areas within tidewater limits (TEX. NAT. RES. CODE ANN. §52.321). Except for a person
who has a valid oil and gas lease on public school land, a person may not conduct geophysical
and geochemical exploration without a permit (TEX. NAT. RES. CODE ANN. §52.322). The
commissioner may make rules relating to geophysical or geochemical exploration, permits, or
permittees the commissioner considers appropriate (TEX. NAT. RES. CODE ANN. §52.324 and
§53.163).

Miscellaneous Easement. The grant of a miscellaneous easement may contain any provisions
that the commissioner considers necessary to protect the interests of the state and may be
perpetual or for a term of years (TEX. NAT. RES. CODE ANN. §51.305).
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POLICY CATEGORY 3:  DISCHARGES OF WASTEWATER AND DISPOSAL OF
WASTE FROM OIL AND GAS EXPLORATION AND
PRODUCTION ACTIVITIES

State Agency Action and Managed Uses

RRC - Waste Disposal or Storage Pit Permit
(TEX. NAT. RES. CODE ANN. §33.2053(c)(2))

Maintenance or use of a pit for storage of oil field fluids or oil and gas wastes (16 TAC §3.8).

RRC - Wastewater Discharge Permit
(TEX. NAT. RES. CODE ANN. §33.2053(c)(1))

Disposal of wastewater generated in connection with activities associated with the exploration,
development, and production of oil or gas or geothermal resources into coastal waters. Before a
permit is issued, the Railroad Commission must determine that the discharge will not result in
pollution or in a violation of Texas Water Quality Standards (16 TAC §3.8).

Policies

1. Disposal of oil and gas waste in the coastal zone shall comply with the policies in this
category.

A. No new commercial oil and gas waste disposal pits shall be located in any CNRA.

B. Oil and gas waste disposal pits shall be designed to prevent releases of pollutants
that adversely affect coastal waters or critical areas.

2. Discharge of oil and gas exploration and production wastewater in the coastal zone shall
comply with the following policies.

A. All discharges shall comply with all provisions of surface water quality standards
established by the TNRCC under Policy Category 6.

B. To the greatest extent practicable, new wastewater outfalls shall be located where
the discharge will not adversely affect critical areas. Existing wastewater outfalls
that adversely affect critical areas shall be either discontinued or relocated so as
not to adversely affect critical areas within two years of the effective date of these
rules.

C. The RRC shall notify the TNRCC and the TPWD upon receipt of an application
for a new permit to discharge produced waters to waters under tidal influence. In
determining compliance with these policies, the RRC shall consider the effects of
salinity from the discharge.
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Management Authority and Administration

Under the authority of Texas Natural Resources Code, Chapter 91, and Texas Water Code,
Chapter 26, the RRC regulates the management of oil and gas waste and wastewater discharges
from exploration and production activities. The RRC must comply with the policies for the
discharge of wastewater and disposal of waste from oil and gas exploration and production
activities when issuing permits and adopting rules under these authorities.

The RRC authorizes some oil and gas waste management practices by rule. For instance, low-
chloride, water-based drilling fluids and the associated drill cuttings may be landfarmed on the
lease where they were generated with the written permission of the surface owner. Drill cuttings
and dewatered water-based drilling fluids may be disposed of by burial at the site where they
were generated. Dewatered completion and workover wastes and basic sediment may be
disposed of in on-site pits.

A permit is required for oil and gas waste pits and disposal methods not specifically authorized
by rule. For instance, emergency saltwater storage pits, gas plant evaporation/retention pits, and
collecting pits must be permitted.

RRC rules require that oil and gas waste disposal pits, whether authorized by rule or permit, be
designed, constructed, and operated in a manner that will prevent pollution of surface and
subsurface waters. Additional disposal practice requirements may be imposed by permit
conditions. In most cases, RRC rules prohibit the discharge of oil and gas waste to surface
waters without a permit. RRC rules do authorize the discharge of oil-free drill cuttings and
drilling fluids into the Gulf of Mexico.

Exemptions

Waste Disposal or Storage Pit Permit. The authority granted to the commission does not
include the authority to adopt and enforce rules and orders or issue permits regarding the
collection, storage, handling, transportation, processing, or disposal of waste arising out of or
incidental to activities associated with gasoline plants, natural gas or natural gas liquid
processing plants, pressure maintenance plants, or repressurizing plants if that waste is a
hazardous waste as defined by the administrator of the U.S. Environmental Protection Agency
pursuant to the federal Solid Waste Disposal Act (TEX. NAT. RES. CODE ANN. §91.101). A
person may, without a permit, maintain or use reserve pits, mud circulation pits,
completion/workover pits, basic sediment pits, flare pits, fresh makeup water pits, fresh mining
water pits, and water condensate pits on condition that only limited types of fluids or wastes are
placed within such pits (16 TAC §3.8(d)(4)).

Wastewater Discharge Permit. None.
Variances

Waste Disposal or Storage Pit Permit. No express provisions for variances are contained in 16
TAC §3.8; however, emergency waste disposal and storage pit permit procedures are established
in 16 TAC §3.8(d)(6)(F).
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Wastewater Discharge Permit. None.

Monitoring and Enforcement

Waste Disposal or Storage Pit Permit and Wastewater Discharge Permit. Members and
employees of the commission, on proper identification, may enter public or private property to
inspect and investigate conditions relating to the quality of water in the state (TEX. NAT. RES.
CODE ANN. §91.1012). Violations may subject a person to administrative penalties of up to
$10,000 per day for each violation as well as criminal penalties (TEX. NAT. RES. CODE ANN.
§81.0531 and §91.002).

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Waste Disposal or Storage Pit Permit and Wastewater Discharge Permit. The RRC is
required to adopt rules and issue permits as necessary to prevent pollution of surface and
subsurface water related to oil and gas exploration and production activities (TEX. NAT. RES.
CODE ANN. §91.101).
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POLICY CATEGORY 4: CONSTRUCTION AND OPERATION OF SOLID WASTE
TREATMENT, STORAGE, AND DISPOSAL FACILITIES

State Agency Action and Managed Uses

TNRCC - Permit for Solid or Hazardous Waste Treatment, Storage, or Disposal
(TEX. NAT. RES. CODE ANN. §33.2053(f)(3))

Construction, operation, and maintenance of the solid waste facilities used to store, process, or
dispose of solid waste (TEX. HEALTH & SAFETY CODE ANN. §361.061). Solid waste
treatment, storage, and disposal facilities include hazardous waste storage or processing facilities,
land treatment facilities, waste piles, storage surface impoundments, and landfills. These policies
apply to both new facilities and areal expansion of existing facilities.

Policies

Construction and operation of solid waste facilities in the coastal zone shall comply with the
policies in this category.

A. Alandfill at which hazardous waste is received for a fee shall not be located in a critical
area, a critical dune area, a critical erosion area, or the 100-year floodplain of a perennial
stream delineated on a flood map adopted by the Federal Emergency Management
Agency after September 1, 1985, as zone A1-99, VO, or V1-30. This policy shall not
apply to any facility for which either an application or a notice of intent to file an
application was filed with the TNRCC as of September 1, 1985.

B. Except as provided in paragraphs A and B of this policy category, a hazardous waste
landfill shall not be located in a special hazard area existing before site development
except in an area with a flood depth of less than three feet. Any hazardous waste landfill
within a special hazard area must be designed, constructed, operated, and maintained to
prevent washout of any hazardous waste by a 100-year flood.

i. The areal expansion of a landfill in a special hazard area may be allowed if the
applicant demonstrates that the facility design will prevent the physical transport
of any hazardous waste by a 100-year flood event.

ii. A new commercial hazardous waste management facility landfill unit may not be
located in a special hazard area unless the applicant demonstrates that the facility
design will prevent the physical transport of any hazardous waste by a 100-year
flood.

C. Hazardous waste storage or processing facilities, land treatment facilities, waste piles, and
storage surface impoundments shall not be located in special hazard areas unless they are
designed, constructed, operated, and maintained to prevent washout of any hazardous
waste by a 100-year flood.
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D. Hazardous waste land treatment facilities, waste piles, storage surface impoundments,
and landfills shall not be located within 1,000 feet of an area subject to active coastal
shoreline erosion, if the area is protected by a barrier island or peninsula, unless the
design, construction, and operational features of the facility will prevent adverse effects
resulting from storm surge and erosion or scouring by water. On coastal shorelines which
are subject to active shoreline erosion and which are unprotected by a barrier island or
peninsula, a separation distance from the shoreline to the facility must be at least 5,000
feet, unless the design, construction, and operational features of the facility will prevent
adverse effects resulting from storm surge and erosion or scouring by water.

E. Hazardous waste storage or processing facilities, land treatment facilities, waste piles,
storage surface impoundments, and landfills shall not be located in coastal wetlands or in
any CNRA that is the critical habitat of an endangered species of plant or animal unless
the design, construction, and operation features of the facility will prevent adverse effects
on the critical habitat of the endangered species.

F. Hazardous waste land treatment facilities, waste piles, storage surface impoundments,
and landfills shall not be located on coastal barriers.

G. Hazardous waste landfills are prohibited if there is a practicable alternative to such a
landfill that is reasonably available to manage the types and classes of hazardous waste
which might be disposed of at the landfill.

H. The TNRCC shall not issue a permit for a new hazardous waste management facility or
the areal expansion of an existing hazardous waste facility unless it finds that the
proposed site, when evaluated in light of proposed design, construction, and operational
features, reasonably minimizes possible contamination of coastal waters.

I.  New solid waste facilities and areal expansion of existing solid waste facilities shall be
sited, designed, constructed, and operated to prevent releases of pollutants that may
adversely affect CNRAs and, at a minimum, shall comply with standards established
under the Solid Waste Disposal Act (42 U.S.C.A. §6901 et seq.).

Management Authority and Administration

Under the authority of the Texas Solid Waste Disposal Act, which is codified in Texas Health
and Safety Code, Chapter 361, the TNRCC implements a permitting program for solid waste
disposal sites. The TNRCC must comply with the policies in this category when issuing permits
and adopting rules governing the construction and operation of solid waste facilities in the
coastal zone.

Title 30 TAC Chapter 305 sets forth the standards and requirements for applications, permits,
and TNRCC actions to carry out the responsibilities for management of all solid waste treatment,
storage, and disposal activities.

Title 30 TAC Chapter 335 establishes standards and enforcement provisions to implement the
state hazardous waste program, which regulates, from the point of generation to ultimate
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disposal, those wastes which have been identified as hazardous by the EPA in 40 CFR Part 261.
Regulations include standards for the location of certain hazardous waste facilities, including
certain prohibited locations such as wetlands, barrier islands, and peninsulas; land disposal of
hazardous wastes; pollution prevention through hazardous waste source reduction and hazardous
waste minimization; and hazardous waste closure, corrective actions, and remediation activities
to provide risk reduction to levels protective of human health and the environment.

Sludge use and disposal standards are set forth in 30 TAC Chapter 312. Rules for solid waste
disposal facility permits and operations are set forth in 30 TAC Chapter 330. Discharge of
pollutants or solid waste to water in the state is prohibited. Permits are required for solid waste
disposal facilities, and facilities must follow strict state and federal siting, design, and operation
standards. Facilities that process municipal solid waste, such as incinerators, are also regulated
by the program.

Exemptions

Permit for Solid or Hazardous Waste Treatment, Storage, or Disposal. The commission
may not require a permit for the collection, handling, storage, processing, and disposal of
industrial solid waste that is disposed within the boundaries of a tract of land that is: (1) owned
or otherwise effectively controlled by the owners or operators of the particular industrial plant,
manufacturing plant, mining operation, or agricultural operation from which the waste results or
is produced; and (2) located within 50 miles from the plant or operation that is the source of the
industrial solid waste. The commission may, however, adopt rules to control the collection,
handling, storage, processing, and disposal of the industrial solid waste to protect the property of
others, public property and rights-of-way, groundwater, and other rights requiring protection
(TEX. HEALTH & SAFETY CODE ANN. §361.090).

Variances

Permit for Solid or Hazardous Waste Treatment, Storage, or Disposal. There is no statutory
provision expressly granting variance authority.

Monitoring and Enforcement

Permit for Solid or Hazardous Waste Treatment, Storage, or Disposal. Agents or employees
of the commission or local governments have the right to enter, at any reasonable time, public or
private property to inspect and investigate conditions concerning solid waste management and
control (TEX. HEALTH & SAFETY CODE ANN. §361.032). Persons violating the Solid
Waste Disposal Act are subject to administrative penalties of $10,000 per day and civil penalties
(TEX. HEALTH & SAFETY CODE ANN. §361.251 and §361.223).

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Poli

Permit for Solid or Hazardous Waste Treatment, Storage, or Disposal. The commission
may amend, extend, or renew a permit it issues in accordance with reasonable procedures
prescribed by the department or commission, as appropriate (TEX. HEALTH & SAFETY CODE
ANN. §361.088).

Texas Coastal Management Program Final EIS PartII 4-18 August 1996



POLICY CATEGORY 5:  PREVENTION, RESPONSE, AND REMEDIATION OF OIL
SPILLS

State Agency Action and Managed Uses

GLO - Rules Governing Handling of Oil on Vessels and in Facilities
(TEX. NAT. RES. CODE ANN. §33.2051(a))

GLO rules governing prevention of, response to, and remediation of coastal oil spills, and the
assessment of damages to natural resources injured as the result of an unauthorized discharge of

oil into coastal waters.

Policies

1.  The GLO regulations governing prevention of, response to, and remediation of coastal oil
spills shall provide for measures to prevent coastal oil spills and to ensure adequate
response and removal actions. The GLO regulations for certification of vessels and
facilities that handle oil shall be designed to ensure that vessels and facilities are capable
of prompt response and adequate removal of unauthorized discharges of oil. The GLO
regulations adopted pursuant to the Qil Spill Prevention and Response Act (OSPRA)
(TEX. NAT. RES. CODE, Ch. 40), shall be consistent with the State Coastal Discharge
Contingency Plan, adopted pursuant to OSPRA, and the National Contingency Plan,
adopted pursuant to the Federal Water Pollution Control Act (33 U.S.C.A., §26).

2. GLO rules under OSPRA governing the assessment of damages to natural resources
injured as the result of an unauthorized discharge of oil into coastal waters shall provide
for reasonable and rational procedures for assessing damages and shall take into account
the unique circumstances of the spill incident. The costs of assessing the damages shall
not be disproportionate to the value of the injured resources. Plans for restoration,
rehabilitation, replacement, or acquisition of equivalent resources shall provide for
participation by the public and shall be designed to promote the restoration of the injured
resources with all deliberate speed. The GLO rules shall be consistent with other
applicable state rules and policies and with the TCMP goals and policies.

Management Authority and Administration

Under the authority of Texas Natural Resources Code, Chapter 40, the GLO promulgated rules
(31 TAC Ch. 19) requiring coastal facilities that handle oil to obtain a certificate of spill
prevention and response capability from the GLO. The rules require that vessels carrying oil in
coastal waters have a spill prevention and response plan approved by the GLO.

The rules also address spill response and remediation, establishing standards for spill response
plans, requiring facilities and vessels to maintain access to adequate response equipment and
qualified personnel, and providing for the GLO to subject facilities and vessels to announced and
unannounced drills and inspections. The GLO also adopted a state coastal contingency plan that
established standards for response to oil spills in the coastal zone.
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POLICY CATEGORY 6:  DISCHARGE OF MUNICIPAL AND INDUSTRIAL
WASTEWATER TO COASTAL WATERS

State Agency Action and Managed Uses

TNRCC - Wastewater Discharge Permit
(TEX. NAT. RES. CODE ANN. §33.2053(f)(1))

TNRCC - Permit for a New Concentrated Animal Feeding Operation Located One Mile or Less
from a Critical Area or Coastal Waters (TEX. NAT. RES. CODE ANN. §33.2053(£)(2))

The commission issues permits for the point-source discharge of wastewater into or adjacent to
waters in the state (TEX. WATER CODE ANN. §26.027). Point source means any discernable
confined and discrete conveyance including a discrete fissure, pipe, ditch, channel, tunnel,
concentrated animal feeding operation, or vessel or other floating craft from which pollutants or
wastes may be discharged. Municipal and industrial wastewater includes waterborne liquid,
gaseous, or solid substances that result from any discharge from a publicly owned sewer system,
treatment facility, or disposal system, or from any process of industry, manufacturing, trade, or
business (TEX. WATER CODE ANN. §26.001).

Policies

The TNRCC shall comply with the policies in this category when adopting rules and authorizing
wastewater discharges under Texas Water Code, Chapter 26.

1. TNRCC rules shall:

A. comply with the requirements of the Clean Water Act, 33 United States Code
Annotated, §1251 ef seq., and implementing regulations at Code of Federal
Regulations, Title 40, which include establishing surface water quality standards
in order to protect designated uses of coastal waters, including the protection of
uses for water supply, recreational purposes, and propagation and protection of
terrestrial and aquatic life, and establishing water-quality-based effluent limits,
including toxicity monitoring and specific toxicity or chemical limits as necessary
to protect designated uses of coastal waters;

B. provide for the assessment of water quality on a coastal watershed basis once
every two years, as required by the Texas Water Code, §26.0135(d);

C. to the greatest extent practicable, provide that all permits for the discharge of
wastewater within a given watershed or region of a single watershed contain the
same expiration date in order to evaluate the combined effects of permitted
discharges on water quality within that watershed or region;

D. identify and rank waters that are not attaining designated uses and establish total
maximum daily pollutant loads in accordance with those rankings; and
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E. require that increases in pollutant loads to coastal waters shall not:

I impair designated uses of coastal waters; or

ii. result in degradation of coastal waters that exceed fishable/swimmable
quality except in cases where lowering coastal water quality is necessary
for important economic or social development.

2.  Discharge of municipal and industrial wastewater in the coastal zone shall comply with
the following policies.

A Discharges shall comply with water-quality-based effluent limits.

B. Discharges that increase pollutant loadings to coastal waters shall not impair
designated uses of coastal waters and shall not significantly degrade coastal water
quality unless necessary for important economic or social development.

C. To the greatest extent practicable, new wastewater outfalls shall be located where
they will not adversely affect critical areas.

3.  The TNRCC shall consult with the Texas Department of Health when reviewing permit
applications for wastewater discharges that may significantly adversely affect oyster
reefs.

Management Authority and Administration

Texas Water Code, Chapter 26, states that it is the policy of the state to maintain the quality of
water in the state consistent with the public health and enjoyment, the propagation and protection
of terrestrial and aquatic life, the operation of existing industries, and the economic development
of the state and to require the use of all reasonable methods to implement this policy. The

. TNRCC is designated as the principal authority in the state on matters relating to water quality.
The TNRCC administers regulatory programs related to water quality management and coastal
resource protection, including (1) Texas Surface Water Quality Standards (TSWQS); (2) the
Texas State Water Quality Management Plan (WQMP); and (3) wastewater permits. The
TNRCC must comply with these policies when adopting rules and authorizing wastewater
discharges under Texas Water Code, Chapter 26.

The TNRCC sets water quality standards in the state by rule under 30 TAC Chapter 307. The
TSWQS are used in conjunction with the wastewater permitting program. The TNRCC must
consider the existence and effects of nonpoint-source pollution, toxic materials, and nutrient
loading in developing and implementing the standards and related waste load models for water
quality. Triennial review of the TSWQS is required by EPA and by §303 of the Clean Water
Act.

Water quality standards occur as three classes of criteria:

1. Narrative criteria - qualitative standards or general statements that are used to identify
impacts on designated uses and as a regulatory basis for controlling impacts to state
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waters. Narrative criteria may address aesthetics, prohibit certain actions or conditions
(e.g., "free from substances that produce undesirable or ~ nuisance aquatic life"), or
state what is expected to occur in the water (e.g., "water quality and aquatic life shall be
as it naturally occurs").

2. Numerical criteria - quantitative standards or numerical values for chemical constituents,
physical parameters, or biological conditions established to protect one or more
designated uses. These may be values that may not be exceeded (e.g., toxics), values that
must be exceeded (e.g., dissolved oxygen), or a combination of the two (e.g., Ph).

3. Designated uses - indicate the existing uses to be protected (e.g., certain aquatic life,
water supply, recreation, and navigation).

Each stream segment or water body is either classified, with site-specific numerical and
designated use standards, or unclassified, protected under general standards and assigned
minimum presumed uses and standards. The classified segment-specific uses include (1) several
categories of aquatic life; (2) contact or non-contact recreation; (3) domestic water supply; (4)
navigation; and (5) industrial water supply. Most rivers and their major tributaries, major
reservoirs, and estuarine waters are classified.

The TSWQS also set forth an antidegradation policy which prohibits increases in pollutant
loading that would impair existing water- quality-related uses. The policy sets forth extra
protection for high-quality water bodies. It stipulates, in accordance with EPA policy, that no
degradation will be allowed in high-quality waters unless the resulting degradation is
demonstrated to be economically and socially justified.

The WQMP, which is required by federal legislation and Texas Water Code §26.012, addresses
such elements as wastewater facility needs, wastewater facility design, population projections,
management agency designation, water quality problem identification, and waste load
evaluations. This plan is updated as needed to fill information gaps and to revise certified and
approved plans. Federal and state-funded construction projects for wastewater facilities are
evaluated for conformance with applicable WQMP recommendations. New wastewater permits,
renewals, and amendments are reviewed to determine consistency with the WQMP,

With the exception of the discharge of oil and gas waste to surface waters, which are regulated
by the Railroad Commission, any entity that discharges waste into or adjacent to waters of the
state, including the land disposal of wastewater by means of irrigation, evaporation, and
subsurface injection, must be authorized by the TNRCC by rule, permit, or order. "Discharge
permits" refer to the direct discharge of effluent into waters, and "no discharge" permits refer to
the disposal of wastewater by irrigation or evaporation.

Municipal wastewater permits are issued to any domestic waste discharger in the form of a new,
amended, or renewal permit. Title 30 TAC Chapter 309 establishes minimum standards for
effluent quality for treated domestic sewage to maintain the TSWQS. The rules also include
siting restrictions for domestic sewage plans. The TNRCC may not issue a permit if the siting
restrictions listed in 30 TAC §309.13 are not met.
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Title 30 TAC Chapter 317 contains design criteria for municipal sewerage systems which serve
as minimum guidelines to be used for comprehensive consideration of sewage collection,
treatment, and disposal systems and establishes the minimum design criteria compatible with
existing state statutes pertaining to effluent quality.

Industrial wastewater permits are issued to industrial facilities for direct discharge of wastewater
or for the land disposal of wastewater by means of irrigation, evaporation, and/or septic systems.

Title 30 TAC Chapter 310 establishes water quality criteria, design, and operational requirements
for reuse of reclaimed water (treated effluent) which may be substituted for potable water and/or
fresh water. Title 30 Chapter 312 sets forth sludge use and disposal standards. Title 30 Chapter
314 sets forth toxic pollutant effluent standards. Title 30 Chapter 319 sets forth general
regulations incorporated into permits, including minimum standards for effluent monitoring and
reporting, and hazardous metal effluent limitations.

Waters of the state include groundwater, percolating or otherwise, lakes, bays, ponds,
impounding reservoirs, springs, rivers, streams, creeks, estuaries, marshes, inlets, canals, the Gulf
of Mexico (inside the territorial limits of the state), and all other bodies of surface water
including the beds and banks of all watercourses that are wholly are partially inside or bordering
the state or inside the jurisdiction of the state (TEX. WATER CODE ANN. §26.001(5)).

Except as authorized by permit, rule, or order issued by the commission, no person may
discharge wastewater into or adjacent to any waters in the state (TEX. WATER CODE ANN.
§26.121).

Exemptions

Wastewater Discharge Permit and Permit for a New Concentrated Animal Feeding
Operation Located One Mile or Less From a Critical Area or Coastal Waters. None.

Variances

Wastewater Discharge Permit and Permit for a New Concentrated Animal Feeding
Operation Located One Mile or Less from a Critical Area or Coastal Waters. None.

Monitoring and Enforcement

Wastewater Discharge Permit and Permit for a New Concentrated Animal Feeding
Operation Located One Mile or Less From a Critical Area or Coastal Waters. The
members of the commission and their agents may enter any property for the purpose of
inspecting and investigating conditions relating to the water quality of the state (TEX. WATER
CODE ANN. §26.014). Violations may result in administrative penalties of up to $10,000 per
day and civil and criminal penalties (TEX. WATER CODE ANN. §26.136, §26.122, §26.2121).
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Asgency's Authority to Regulate or Condition Listed Action to_Satisfy TCMP Polic

Wastewater Discharge Permit and Permit for a New Concentrated Animal Feeding
Operation Located One Mile or Less From a Critical Area or Coastal Waters. Aftera
public hearing, notice of which shall be given to the permittee, the commission may require the
permittee to conform to new or additional conditions (TEX. WATER CODE ANN. §26.029).
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POLICY CATEGORY 7:  NONPOINT-SOURCE (NPS) WATER POLLUTION

State Agency Action and Managed Uses

TSSWCB Regulations Governing Nonpoint-Source Pollution
(TEX. NAT. RES. CODE ANN. §33.2051(c))

Agricultural and silvicultural nonpoint-source pollution.

TNRCC - Regulations Governing Nonpoint-Source Pollution
(TEX. NAT. RES. CODE ANN. §33.2051(b)(2-3))

On-site sewage disposal systems and underground storage tanks (USTs).

Policies

1.  State agencies and subdivisions with authority to manage NPS pollution shall cooperate
in the development and implementation of a coordinated program to reduce NPS
pollution in order to restore and protect coastal waters.

2.  Inan area that the TSSWCB identifies as having or having the potential to develop
agricultural or silvicultural NPS water quality problems or an area within the coastal
zone, the TSSWCB shall establish a water quality management plan certification program
that provides, through the local soil and water conservation district, for the development,
supervision, and monitoring of voluntary individual water quality management plans for
agricultural and silvicultural lands. Each plan must be developed, maintained, and
implemented under rules and criteria adopted by the TSSWCB and discharges under such
a plan may not cause a violation of state water quality standards established by the
TNRCC. The TSSWCB's rules shall certify a plan that satisfies the TSSWCB rules and
criteria and discharges which do not cause a violation of state water quality standards
established by the TNRCC. This policy is not intended, nor shall it be interpreted, to
require the TSSWCB to establish non-voluntary requirements for the development,
maintenance, or implementation of individual water quality management plans.

3. TNRCC rules under Texas Health and Safety Code, Chapter 366, governing on-site
sewage disposal systems, and TNRCC rules under Texas Water Code, Chapter 26,
Subchapter I, governing underground storage tanks, shall require that on-site disposal
systems and underground storage tanks be located, designed, operated, inspected, and
maintained so as to prevent releases of pollutants that may adversely affect coastal
waters.

4.  This policy shall not be interpreted or applied so as to require that either a National
Pollution Discharge Elimination System (NPDES) permit for stormwater discharges
issued under the Clean Water Act, §402(p), or an NPDES permit for a concentrated
animal feeding operation, requiring no discharge up to and including a 25-year, 24-hour
frequency storm, provide additional NPS pollution control measures in addition to those
required in the permit.
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Management Authority and Administration

The TSSWCB, under Texas Water Code, Chapter 26, and Agriculture Code, Chapter 201, is the
lead authority regarding activity for abating agricultural and silvicultural nonpoint source
pollution. Chapter 201 of the Agriculture Code sets out specific responsibilities of the
TSSWCB. Under this authority, the agency administers the state's soil and water conservation
program and coordinates programs of and provides technical assistance to the soil and water
conservation districts. Programs to manage agricultural and silvicultural nonpoint source
pollution are carried out through two coordinated mechanism: the "Agricultural/Silvicultural
Nonpoint Source Management Program" administered pursuant to the Federal Clean Water Act,
and a voluntary water quality management plan development program for private lands through
soil and water conservation districts authorized in Section 201.026 of the Agriculture Code. The
TSSWCB also administers a complaint resolution process for agricultural and silvicultural
nonpoint source pollution as well as a cost share program in priority area as determined by the
State Board. Cost share funds are used to assist producers in implementing certain practices
included in water quality management plans.

Under Chapter 366 of the Texas Health and Safety Code and 30 TAC Chapter 285, the TNRCC
has the authority to promulgate rules and regulate on-site sewage disposal systems. This
authority will be exercised in compliance with policies in this category (31 TAC §501.14(g)(3)).
Title 30 TAC Chapter 285 establishes the agency's policy that individual on-site sewage
treatment facilities must be designed, constructed, and operated to provide adequate sewage
treatment and disposal that will not contaminate potable water supplies, threaten the health and
welfare of the public, result in a hazard to the state's recreational areas, or result in pollution of
groundwater or surface water.

The primary purpose of these regulations is to establish minimally acceptable standards for the
construction of on-site sewerage facilities for individual homes, small businesses, recreational
areas, institutions, and other activities that do not have access to a central collection system. On-
site surface irrigation with treated wastewater is allowed in accordance with TNRCC policy.
Dischargers that have any open point discharges to the surface must receive a permit from the
TNRCC under 30 TAC Chapter 317. For on-site disposal systems with single or collective daily
flows exceeding 5,000 gallons per day, the TNRCC must determine the necessity for a waste
discharge permit.

Permitting for on-site sewerage facilities involves standards and criteria established for all
aspects of design, construction, installation, operation, and maintenance of a facility for
residential development, including single dwellings, mobile home parks, subdivisions, and multi-
use developments served by a central sewerage system. Design standards for systems consider
topography, soil characteristics, groundwater, flooding, geology, spacing between property lines
and other utilities, and clearance from structures and surface improvements. Percolation test
procedures are outlined, along with guidelines for construction, operation, and maintenance.

Construction and use of systems not in accordance with these regulations constitute a violation.
The rules specifically prohibit cesspools, bore holes or injection wells for domestic sewage
disposal, and seepage pits for on-site disposal systems because they tend to create nuisances and
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other conditions prejudicial to the public health. In addition, 30 TAC §285.109 sets out penalties
under this authority, which are described below.

The TNRCC administers the regulation of underground storage tanks (USTs) under the authority
of Texas Water Code, Chapter 26, Subchapter I, and 30 TAC Chapter 334. The purpose of the
regulations is to provide a comprehensive regulatory program for UST systems storing hazardous
substances and petroleum substances. The TNRCC will administer these regulations in
compliance with the policy in 31 TAC §501.14(g)(3).

The rules establish minimum standards and procedures to protect human health and safety and to
protect and maintain the quality of the state's groundwater and surface water resources against
environmental contamination that could result from releases of harmful substances stored in such
tanks. The requirements and provisions apply to registration, design, construction, installation,
operation, testing, maintenance, upgrading, record keeping and reporting, removal from service,
release monitoring, reporting and corrective action, and other aspects of UST systems.

Technical standards apply to new and existing systems to ensure that their design, installation,
and operation will prevent releases due to structural failure or corrosion. The standards provide
for spill and overfill prevention, release detection, and approved secondary containment systems
for all existing hazardous substance UST systems.

If an investigation, review, or inspection by the TNRCC does not sufficiently demonstrate that
the installation, operation, maintenance, corrective action, or any other activity related to a UST
system is in accordance with the applicable regulations, the TNRCC is authorized to take
enforcement action. The TNRCC may require additional documentation to demonstrate
compliance, require additional activities to achieve compliance, and initiate formal enforcement
action and seek administrative penalties as prescribed in 30 TAC Chapter 337 and Texas Water
Code §26.019. '

Under Texas Health and Safety Code Chapter 366 and 30 TAC Chapter 285, the TNRCC has the
authority to promulgate rules and regulate on-site sewage disposal systems. This authority will
be exercised in compliance with the policies in this category. Title 30 TAC Chapter 285
establishes the agency's policy that individual on-site sewage treatment facilities must be
designed, constructed, and operated to provide adequate sewage treatment and disposal that will
not contaminate potable water supplies, threaten the health and welfare of the public, result in a
hazard to the state's recreational areas, or result in pollution of groundwater or surface water.

The primary purpose of these regulations is to establish minimally acceptable standards for
constructing on-site sewerage facilities for individual homes, small businesses, recreational
areas, institutions, and other activities that do not have access to a central collection system. On-
site surface irrigation of treated wastewater is allowed in accordance with agency policy.
Dischargers must obtain a permit from the TNRCC under 30 TAC Chapter 317 for any open
point discharges to the surface. For on-site disposal systems with single or collective daily flows
of over 5,000 gallons per day, the TNRCC must determine the necessity for a waste discharge
permit.
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Permitting for on-site sewerage facilities involves standards and criteria established for all
aspects of design, construction, installation, operation, and maintenance of a facility for
commercial development. Design standards for systems consider topography, soil
characteristics, groundwater, flooding, geology, spacing between property lines and other
utilities, and clearance from structures and surface improvements. Percolation test procedures
are outlined, along with guidelines for construction, operation, and maintenance.

Construction and use of systems not in accordance with these regulations constitute a violation.
The rules specifically prohibit cesspools, bore holes, or injection wells for domestic sewage
disposal and seepage pits for on-site disposal systems because they tend to create nuisances and
other conditions prejudicial to the public health. In addition, 30 TAC §285.109 sets out penalties
under this authority.

State agencies with authority to manage various sources of nonpoint pollution that affect coastal
waters include the TSSWCB, TNRCC, GLO, TxDOT, and TPWD. These agencies must work
together, in accordance with the policy in 31 TAC §501.14(g)(1), described above, along with
the interested public, to reduce NPS pollution to restore and protect coastal waters.

The TSSWCB, under Chapter 26 of the Texas Water Code, is the lead authority regarding
strategies for abating agricultural and silvicultural nonpoint-source pollution. The TSSWCB is
required to determine those areas of the state that either have agricultural nonpoint-source
problems or have a potential for such problems and to establish a water quality management plan
certification program for these areas. Texas Agriculture Code, Chapter 201, also sets out specific
responsibilities of the TSSWCB. Under this authority, the agency administers the state's soil and
water conservation program and coordinates and provides technical assistance to soil and water
conservation districts. Programs to manage agricultural and silvicultural nonpoint-source
pollution are carried out through the "Agricultural/Silvicultural Nonpoint-Source Program for
Texas" and a voluntary water quality management plan development program for private lands
through soil and water conservation districts. The TSSWCB also manages a cost-share program
and the Clean Water Act §319 program for agriculture to assist landowners in implementing
management measures.

The GLO is responsible for the siting, design, and construction of marinas on state land and
approval of erosion response methods and has the authority to require best management practices
to prevent nonpoint-source pollution resulting from these activities.

The GLO is also responsible for cooperating with the TPWD, TNRCC, and other agencies in the
development of the State-Owned Coastal Wetland Management Plan, which will address
nonpoint-source pollution affecting coastal wetlands (see Chapter Six).
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POLICY CATEGORY 8: DEVELOPMENT IN CRITICAL AREAS

State Agency Action and Managed Uses

RRC - Certification of a Federal Permit for the Discharge of Dredged or Fill Material
(TEX. NAT. RES. CODE ANN. §33.2053(c)(3))

Dredging and filling activities associated with oil and gas exploration, production, or pipeline
construction that require a federal Clean Water Act §404 permit.

TNRCC - Certification of a Federal Permit for the Discharge of Dredge or Fill Material
(TEX. NAT. RES. CODE ANN. §33.2053(£)(6))

Dredging and filling operations that require a federal Clean Water Act §404 permit.

SLB - Mineral Lease Plan of Operations
(TEX. NAT. RES. CODE ANN. §33.2053(a)(1))

Oil and gas and mineral leases including drilling activities, alterations to the natural landscape,
surface and bottom-hole location of the initial well, location of additional planned wells and
production facilities, location of shipping fairways and anchorage areas, anticipated routes for
pipelines, and location of routes of dredging required for all production-related activities, such as
pipelines, well-drilling, and construction of facilities.

GLO - Geophysical or Geochemical Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(2))

Geophysical exploration means a survey or investigation conducted to discover or locate
minerals or oil and gas prospects using magnetic, gravity, seismic, and/or electrical techniques.
Geochemical exploration means a survey or investigation conducted to discover or locate
minerals or oil and gas prospects using techniques involving soil sampling and analysis (TEX.
NAT. RES. CODE ANN. §52.321 and §53.161).

GLO - Miscellaneous Easement (ME)
(TEX. NAT. RES. CODE ANN. §33.2053(a)(4))

MEs are required for construction and placement of telephone, telegraph, electric transmission,
and power lines; oil pipelines; gas pipelines and sulphur pipelines; other electric lines and
pipelines of any nature; irrigation canals, laterals, and water pipelines; roads; and any other
purpose the commissioner considers to be in the best interests of the state (TEX. NAT. RES.
CODE ANN. §51.291). ME:s are also required for electric substations, pumping stations, loading
racks, and tank farms on state land other than land owned by the University of Texas System
(TEX. NAT. RES. CODE ANN. §51.292).
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GLO - Surface Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(6))

Unsold public school land and asylum land may be leased for agricultural, grazing, or
commercial purposes (TEX. NAT. RES. CODE ANN. §51.121).

SLB - Structure Registration
(TEX. NAT. RES. CODE ANN. §33.2053(a)(7))

Construction of piers by littoral property owners for noncommercial use if pier is 100 feet or less
in length and 25 feet or less in width, and requires no filling or dredging (TEX. NAT. RES.
CODE ANN. §33.115).

SLB - Coastal Easement
(TEX. NAT. RES. CODE ANN. §33.2053(a)(3))

Dredging of basins and channels on state-owned submerged land; construction of piers, docks,
marinas, bulkheads, seawalls, and other waterfront structures on state-owned submerged land.
The School Land Board may also grant easement rights to the owner of adjacent littoral property
authorizing the placement or location of a structure on coastal public land for purposes connected
with the ownership of littoral property (TEX. NAT. RES. CODE ANN. §33.111).

SLB - Coastal Lease _
(TEX. NAT. RES. CODE ANN. §33.2053(2)(5)) .

Coastal public land may be leased to: (1) the Texas Parks and Wildlife Department (TPWD) or to
any eligible city or county for public recreational purposes; (2) the TPWD for management of
estuarine preserves; (3) any nonprofit, tax-exempt environmental organization approved by the
School Land Board for the purpose of managing a wildlife refuge; and (4) any scientific or
educational organization or institution for conducting scientific research (TEX. NAT. RES.
CODE ANN. §33.105 and §33.109).

SLB - Cabin Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(8))

Permitting of limited continued use of previously unauthorized structures on coastal public land
if the use is sought by one who is claiming an interest in the structure but is not incident to the
ownership of the littoral property (TEX. NAT. RES. CODE ANN. §33.119). Previously
unauthorized structures for which permits are obtained may be used only for noncommercial,
recreational purposes (TEX. NAT. RES. CODE ANN. §33.128).

SLB - Navigation District Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(9))

The School Land Board may lease state-owned land to eligible navigation districts only for
purposes reasonably related to the promotion of navigation. Navigation includes marine
commerce and immediately related activities, including but not limited to port development;
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channel construction and maintenance; industrial site locations, transportation, shipping and
storage facilities; pollution abatement facilities; and all other activities necessary or appropriate
to the promotion of marine commerce. In applying for leases, districts which will require
dredging, filling, or bulkheading must provide, among other requirements, a draft environmental
impact statement assessing the effect of the proposed use on the environment, which statement
shall generally conform to the requirements of the National Environmental Policy Act. The
district must also provide proof satisfactory to the board establishing the public convenience and
necessity for acquisition of lands sought to be leased (TEX. WATER CODE ANN. §61.116).

GLO - Agency or Subdivision Wetlands Mitigation Bank
(TEX. NAT. RES. CODE ANN. §33.2053(a)(11))

The GLO, in conjunction with the U.S. Army Corps of Engineers, U.S. Environmental Protection
Agency (EPA), U.S. Fish and Wildlife Service, National Marine Fisheries Service, Texas Parks
and Wildlife Department, and Texas Natural Resource Conservation Commission (Mitigation
Bank Review Team), approves parcels of real property proposed for a mitigation bank (TEX.
REV. CIV. STAT. ANN. art. 5421(u) and Interagency Guidelines for Development and Use of
Mitigation Banks, GLO et al., 6-93)).

Policies

The TNRCC and the RRC shall comply with the policies in this category when issuing
certifications and adopting rules under Texas Water Code, Chapter 26, and the Texas Natural
Resources Code, Chapter 91, governing certification of compliance with surface water quality
standards for federal actions and permits authorizing development affecting critical areas;
provided that activities exempted from the requirement for a permit for the discharge of dredged
or fill material, described in Code of Federal Regulations, Title 33, §323.4 and/or Code of
Federal Regulations, Title 40, §232.3, including but not limited to normal farming, silviculture,
and ranching activities, such as plowing, seeding, cultivating, minor drainage, and harvesting for
the production of food, fiber, and forest products, or upland soil and water conservation
practices, shall not be considered activities for which a certification is required.

The GLO and the SLB shall comply with the policies in this category when approving oil, gas, or
other mineral lease plans of operations or granting surface leases, easements, and permits and
adopting rules under the Texas Natural Resources Code, Chapters 32, 33 and 51-53, and Texas
Water Code, Chapter 61, governing development affecting critical areas on state submerged
lands and private submerged lands, and when issuing approvals and adopting rules under Texas
Civil Statutes, article 5421u, for mitigation banks operated by subdivisions of the state.

1. Dredging and construction of structures in, or the discharge of dredged or fill material
into, critical areas shall comply with the policies in this category. In implementing this
policy, cumulative and secondary adverse effects of these activities will be considered.

A. These policies shall be applied in a manner consistent with the goal of achieving
no net loss of critical area functions and values.
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B. Persons proposing development in critical areas shall demonstrate that no
practicable alternative with fewer adverse effects is available. .

i. The person proposing the activity shall demonstrate that the activity is
water-dependent. If the activity is not water-dependent, practicable
alternatives are presumed to exist, unless the person clearly demonstrates
otherwise.

ii. The analysis of alternatives shall be conducted in light of the activity's
overall purpose.

iii. Alternatives may include different operation or maintenance techniques or
practices or a different location, design, configuration, or size."

C. In evaluating practicable alternatives, the following sequence shall be applied:

i Adverse effects on critical areas shall be avoided to the greatest extent
practicable.

ii. Unavoidable adverse effects shall be minimized to the greatest extent
practicable by limiting the degree or magnitude of the activity and its
implementation.

ili.  Appropriate and practicable compensatory mitigation shall be required to .
the greatest extent practicable for all adverse effects that cannot be avoided
or minimized.

D. Compensatory mitigation includes restoring adversely affected critical areas or
replacing adversely affected critical areas by creating new critical areas.
Compensatory mitigation should be undertaken, when practicable, in areas
adjacent or contiguous to the affected critical areas (on-site). If on-site
compensatory mitigation is not practicable, compensatory mitigation should be
undertaken in close physical proximity to the affected critical areas if practicable
and in the same watershed if possible (off-site). Compensatory mitigation should
also attempt to replace affected critical areas with critical areas with
characteristics identical to or closely approximating those of the affected critical
areas (in-kind). The preferred order of compensatory mitigation is:

1. on-site, in-kind;
ii. off-site, in-kind;
ii. on-site, out-of-kind; and

iv. off-site, out-of-kind. .
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E. Mitigation banking is acceptable compensatory mitigation if use of the mitigation
bank has been approved by the agency authorizing the development and
mitigation credits are available for withdrawal. Preservation through acquisition
for public ownership of unique critical areas or other ecologically important areas
may be acceptable compensatory mitigation in exceptional circumstances.
Examples of this include areas of high priority for preservation or restoration,
areas whose functions and values are difficult to replicate, or areas not adequately
protected by regulatory programs. Acquisition will normally be allowed only in
conjunction with preferred forms of compensatory mitigation.

F. In determining compensatory mitigation requirements, the impaired functions and
values of the affected critical area shall be replaced on a one-to-one ratio.
Replacement of functions and values on a one-to-one ratio may require restoration
or replacement of the physical area affected on a ratio higher than one-to-one.
While no net loss of critical area functions and values is the goal, it is not required
in individual cases where mitigation is not practicable or would result in only
inconsequential environmental benefits. It is also important to recognize that there
are circumstances where the adverse effects of the activity are so significant that,
even if alternatives are not available, the activity may not be permitted regardless
of the compensatory mitigation proposed. '

G. Development in critical areas shall not be authorized if significant degradation of
critical areas will occur. Significant degradation occurs if:

i. the activity will jeopardize the continued existence of species listed as
endangered or threatened, or will result in likelihood of the destruction or
adverse modification of a habitat determined to be a critical habitat under
the Endangered Species Act, 16 United States Code Annotated,
§§1531-1544;

ii. the activity will cause or contribute, after consideration of dilution and
dispersion, to violation of any applicable surface water quality standards
established under Policy Category 6;

iii. the activity violates any applicable toxic effluent standard or prohibition
established under Policy Category 6;

iv. the activity violates any requirement imposed to protect a marine
sanctuary designated under the Marine Protection, Research, and
Sanctuaries Act of 1972, 33 United States Code Annotated, Chapter 27; or

V. taking into account the nature and degree of all identifiable adverse
effects, including their persistence, permanence, areal extent, and the
degree to which these effects will have been mitigated pursuant to
subparagraphs (C) and (D) of this paragraph, the activity will, individually
or collectively, cause or contribute to significant adverse effects on:
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L. human health and welfare, including effects on water supplies,
plankton, benthos, fish, shellfish, wildlife, and consumption of fish
and wildlife;

II. the life stages of aquatic life and other wildlife dependent on
aquatic ecosystems, including the transfer, concentration, or spread
of pollutants or their byproducts beyond the site, or their
introduction into an ecosystem, through biological, physical, or
chemical processes;

III.  ecosystem diversity, productivity, and stability, including loss of
fish and wildlife habitat or loss of the capacity of a coastal wetland
to assimilate nutrients, purify water, or reduce wave energy; or

IV.  generally accepted recreational, aesthetic or economic values of the
critical area which are of exceptional character and importance.

2.  Agencies required to comply with this policy will coordinate with one another and with
federal agencies when evaluating alternatives, determining appropriate and practicable
mitigation, and assessing significant degradation. Those agencies' rules governing
authorizations for development in critical areas shall require a demonstration that the
requirements of paragraph (1)(A)-(G) of this policy have been satisfied.

3.  For any dredging or construction of structures in, or discharge of dredged or fill material
into, critical areas that is subject to the requirements of §501.15 of this title (relating to
Policy for Major Actions), data and information on the cumulative and secondary adverse
affects of the project need not be produced or evaluated to comply with this policy if such
data and information is produced and evaluated in compliance with §501.15(b)-(c) of this
title (relating to Policy for Major Actions).

Explanation

The TCMP policies for Development in Critical Areas (31 TAC §501.14(h)) contain the primary
standards for the evaluation of proposed development in or on coastal wetlands, submerged
aquatic vegetation, tidal sand or mud flats, oyster reefs, and hard substrate reefs. The policyisa
restatement, in simplified terms, of the standards already being used by the two federal agencies
with direct permitting responsibilities over these areas, the U.S. Army Corps of Engineers and
the U.S. Environmental Protection Agency. These standards are called the §404(b)(1)
Guidelines. By adopting them as the standard for the State of Texas to apply to development in
or on coastal wetlands and other critical areas, the Council intends to get all state and federal
agencies on the "same page" and thereby reduce interagency conflicts over coastal wetlands.

The basic goal of the policies is no net loss of critical area functions and values. Functions are
the physical processes and manifestations of processes that occur in critical areas; for example,
the way in which coastal wetlands retain floodwaters after it rains. Value means the benefits that
coastal communities actually realize from these functions. Using the previous example, coastal
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wetlands have value in reducing the loss of life and damage to property from floods by retaining
floodwaters after a heavy rain.

Least Damaging Alternative

An activity subject to the critical areas policy must meet two basic requirements to be consistent
with the TCMP. First, the person or entity proposing the project must demonstrate that no
practicable alternatives with fewer adverse effects are available. To determine whether this basic
requirement is met, it must initially be determined whether the project is water-dependent.
Unless the applicant clearly demonstrates otherwise, a project that is not water-dependent is
presumed to have practicable alternatives that would be less damaging to the critical area. In
other words, an applicant seeking authorization for a non-water-dependent project must make a
convincing case that it is not feasible to locate the project outside a critical area.

A project is water-dependent only if it requires direct access or proximity to coastal waters to
fulfill the project purpose. Water dependency is determined by looking at the basic purpose of
the project. For example, the basic purpose of a hotel is shelter. The basic purpose of a
restaurant is to serve food. A typical hotel or restaurant can serve these functions without access
to water. Facilities that are water-dependent include public beach use and access facilities, boat
slips, docks, breakwaters, marinas, wharves and other vessel loading or off-loading facilities,
utility easements, boat ramps, navigation channels and basins, bridges and bridge approaches,
revetments, shoreline protection structures, culverts, groins, saltwater barriers, navigational aids,
mooring pilings, simple access channels, fish processing plants, boat construction and repair
facilities, offshore pipelines, and constructed wetlands below mean high water. Activities that
are water-dependent include marine recreation (fishing, swimming, boating, wildlife viewing),
industrial uses dependent on marine transportation or requiring large volumes of water that
cannot be obtained at inland sites, mariculture, exploration for and production of oil and gas
under coastal waters or submerged lands, and certain meteorological and oceanographic
activities.

Once it is determined whether alternatives to the project are presumed to exist, the focus shifts to
the project's actual impacts. The second step is for the applicant to demonstrate that the project,
as proposed, is the least environmentally damaging alternative. It meets this criterion only if all
appropriate and practicable steps have been taken to avoid and minimize, to the greatest extent
practicable, adverse effects on critical areas. Appropriate and practicable compensatory
mitigation will be required for unavoidable adverse effects. Unavoidable adverse effects are
those effects from an activity that cannot be avoided or minimized.

Compensatory mitigation is not considered avoidance of adverse effects. Rather, avoidance of
adverse effects is preferred over minimization, and minimization of adverse effects is preferred
over compensation for them. Compensatory mitigation can include restoration of degraded
areas, creation of new critical areas, or preservation of critical areas. Cumulative and secondary
adverse effects of a proposed project are considered as well as primary adverse effects.
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Significant Degradation

The second basic requirement of the critical areas policy is that a project may not be authorized if
it causes significant degradation of critical areas. There are some circumstances where the
adverse effects of a project would be so significant that, even if alternatives are not available, the
project may not be permitted regardless of the compensatory mitigation proposed. The critical
areas policy anticipates those circumstances and defines them as cases of "significant
degradation." As defined in the critical areas policy, significant degradation occurs if the project:

® causes or contributes to violation of applicable state water quality or effluent standards
under Section 307 of the Clean Water Act or Title 30, Texas Administrative Code,
Chapter 307;

® jeopardizes the continued existence of federally listed endangered or threatened species or
their critical habitat;

® violates requirements of any federally designated marine sanctuary; or

® causes or contributes to significant adverse effects on human health, on life stages of
organisms dependent on the aquatic ecosystem, on ecosystem diversity, productivity, and
stability, or on recreational, aesthetic and economic values.

mpensat itigation

Where significant degradation is not likely, whether a project can be authorized hinges frequently
on whether compensatory mitigation is practicable. Compensatory mitigation involves
replacement of critical area functions and values at a ratio of one-to-one. Functions and values
may include fish and wildlife habitat, storage and purification of runoff, lost recreational
opportunities, and others. Compensatory mitigation measures include revegetation of disturbed
areas, recontouring of land, replacement of oyster reefs, and habitat creation in the form of
scrapedown and/or planting and restoration. Although the state's goal is no net loss of functions
and values, this result is not required in individual cases where mitigation is not practicable or
where it would result in only inconsequential environmental benefits.

Specific mitigation requirements for unavoidable adverse effects will be determined according to
the following preferred order.

® on-site (adjacent or contiguous to the affected area), in-kind (restoring or replacing the
damaged critical area with critical areas having identical or similar characteristics);

e off-site (generally in the same geographic area, such as the same watershed or ecoregion),
in-kind;

® on-site, out-of-kind; and

® off-site, out-of-kind.
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Preservation of unique critical areas or other ecologically important areas through acquisition for
public ownership may be acceptable compensatory mitigation in exceptional circumstances. In
determining whether acquisition is appropriate, consideration must be given to whether the area
is of high priority for preservation in the region where it is located, whether the functions and
values of the area are difficult to replicate, or whether the area is already adequately protected by

regulatory programs.
Mitigation Banking

Under the TCMP, mitigation banking is acceptable compensatory mitigation if use of the bank
has been approved by the agency authorizing the development activity and if mitigation credits
are available for withdrawal. A mitigation bank is a site where wetlands and/or other aquatic
resources are restored, created, enhanced, or in exceptional circumstances, preserved expressly
for the purpose of providing compensatory mitigation in advance of authorized impacts to similar
Tesources.

On the Texas coast, an interagency group of federal and state regulatory and resource agencies
called the Mitigation Bank Review Team (MBRT) oversees the establishment, use, and operation
of mitigation banks. The MBRT is coordinated by the Galveston District of the Corps. Its
primary role is to facilitate the establishment of effective, reliable mitigation banks.

Interagency guidelines for the development and use of mitigation banks in the Corps Galveston
District were prepared in 1993 by state and federal resource involved in the MBRT. These
general guidelines were designed to assist potential bankers in developing acceptable mitigation
bank proposals. They required each bank to be created by a memorandum of agreement (MOA)
as documentation of agency concurrence on the objectives and administration of the bank.

The MOA describes in detail the physical and legal characteristics of the bank, and how the bank
will be established and operated. The MOA is signed by the bank sponsor and agencies
represented on the MBRT. The guidelines include a definition section, prerequisites for approval
of mitigation bank MOAs, mitigation bank criteria and procedures during the early consultation
process, bank location, evaluation of functions and values, components of a site plan, transfer of
credits, and bank time limits. These guidelines have been superseded by national guidelines
adopted by Corps, EPA, USFWS, NMFS, and USDA on November 20, 1995. However, the
national guidelines are similar in nature to the 1993 MBRT guidelines.

Management Authority and Administration

Section 401 Water-Quality Certification

The chief state authority for regulation of coastal wetlands is water-quality certification under
§401 of the Clean Water Act (CWA). This process essentially allows the state to determine
whether federal permits for discharges into the surface waters of the state will be granted, denied,
or conditionally granted. Section 401 certification authority covers all Corps permits under §404
of the CWA,, permits or licenses issued by the Federal Energy Regulatory Commission, and
NPDES permits under §402 of the CWA. Section 401 certifications are also required for
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activities requiring Corps §§9 and 10 of the Rivers and Harbors Act if the activity may lead to a
discharge.

Section 401 Certification in Texas

Wetlands are already included in the definition of "waters in the state" (30 TAC §307.3(a)(45)),
and current Surface Water Quality Standards (SWQS) apply to wetlands. In Texas, surface water
quality standards are established by the TNRCC and are contained in Chapter 307 of the
TNRCC's permanent rules. When combined with the TCMP federal and state consistency
review processes, §401 certification will provide comprehensive protection from activities in or
near coastal wetlands. This approach not only strengthens the state role in wetland protection,
but also reduces duplication of effort and coordinates permit review for applicants. Certification
of discharges of dredged or fill materials or construction of structures will be evaluated by
application of the elements of the §404(b)(1) Guidelines based on the antidegradation policy in
31 TAC Chapter 307.

Responsibility and authority for issuing §401 certifications in Texas is shared by the TNRCC and
RRC. The TNRCC issues §401 certifications for all activities except those related to oil and gas
exploration and production. The RRC is responsible for the prevention and abatement of
pollution of surface waters associated with oil and gas exploration, development, and production
operations (E&P operations), including pipeline transportation of crude oil and natural gas.

Thus, the RRC is the §401 certifying agency for issuance of federal permits associated with oil
and gas E&P operations. In particular, the RRC is the §401 certifying agency for any Corps
permit required:

® to dredge an access channel in order to conduct drilling or production operations in a
critical area;

® in connection with construction of a drilling pad or installation of a production platform
in a critical area; or

® in connection with construction, operation, or maintenance of a crude oil or natural gas
pipeline facility in a critical area.

The TNRCC's and RRC's respective authorities and programs for issuing §401 certifications are
the state's primary existing wetlands regulatory authorities. They constitute the component of the
TCMP for managing land and water uses that impact coastal wetlands and other critical areas.
For purposes of the TCMP, therefore, the most important of the permits subject to TNRCC or
RRC certification are those for discharges of dredged and fill material under §404 of the CWA
and under §9 and §10 of the Rivers and Harbors Act for those activities in navigable waters that
may lead to a discharge. These authorizations are issued by the Corps and include individual
permits, general permits, and letters of permission.

TNRCC Process

For some time, provisions of TNRCC rules applicable to §401 certification of activities affecting
wetlands have included the following:

Texas Coastal Management Program Final EIS ~ PartII 4-38 August 1996



® The requirement to conduct a site-specific assessment of uses and standards in response
to administrative or regulatory actions by the TNRCC.

® The primary level of antidegradation protection, which states that existing uses will be
maintained.

® Narrative criteria for aesthetic, radiological, toxic, nutrient, and salinity parameters.
o Numerical limitations on thermal elevations above ambient conditions.

® Numerical limitations on fecal coliform bacteria to levels which are considered
appropriate for contact recreation.

® Acute toxic criteria to protect aquatic life.

® The additional level of protection provided by the antidegradation policy to waters which
exceed "fishable/swimmable" quality. This provision of the antidegradation policy would
prohibit any activity that would cause degradation of wetlands unless the activity were
demonstrated to be socially and economically justified, even if no violations of narrative
or numerical standards criteria were anticipated. For wastewater discharges, the
antidegradation policy is already used to require an evaluation of alternatives,
minimization of impacts, and economic justification if a proposed discharge is expected
to cause degradation of high-quality waters. Application of this provision of the
antidegradation policy is based on a case-by-case determination of the characteristics of
the affected wetlands.

e Chronic numerical toxic criteria to protect aquatic life use. Chronic criteria to protect
aquatic life uses will apply wherever aquatic life uses are attainable, including wetlands.

® Numerical human health criteria to protect human consumption of fish. Human health
criteria to protect sustainable fisheries, incidental fisheries, or drinking water supplies
will apply wherever these uses are attainable, including wetlands.

Effective July 13, 1995, the TNRCC amended its §401 certification rules to incorporate the basic
components of the §404(b)(1) Guidelines in a manner consistent with the TCMP critical areas
policy. Among other things, the rule now requires avoidance of, minimization of, and
compensation for water quality impacts, including the functions and values of wetlands. TNRCC
rules expressly affirm the goal of "no net loss" of wetlands.

Chapter 279 of the TNRCC's rules contains both the procedures and criteria for the application,
processing and review of state water quality certifications. It provides for public notice, hearing,
and comment and requires the TNRCC to coordinate the certification of federal permits and
licenses with other state resource agencies.

For actions subject to water quality certification, the TNRCC's executive director will utilize, to
the greatest extent practicable, a joint mailed notice issued by Corps, the EPA, or other licensing
or permit agency after agreements with those agencies have been reached regarding the content
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of the notice and the persons entitled to notice in Texas. If joint notice is not used, the TNRCC
will publish notice, which will include mailings to, among others: TPWD, USFWS, TWDB,
NMEFS, EPA, GLO, and the chairman of the Coastal Coordination Council. The executive
director will solicit comments and will consider all comments related to the impacts of the
proposed activity submitted in accordance with the rules.

The executive director of the TNRCC will conduct a public hearing on any application for
certification if the executive director determines that such a hearing would be appropriate or if
such a hearing is requested by any affected person in writing within 30 days after the publication
of notice of application. If a public hearing is held, notice will be provided by first class mail to
all parties receiving the initial notice of application. Following the hearing, the executive
director will consider all comments and determine if the proposed activity will result in any
violation of the federal CWA or the criteria in the agency's rules. The executive director may
grant, conditionally grant, waive, or deny certification. The final decision will be issued within
60 days from the date the draft permit is mailed, and will be provided to any person or entity
requesting notification.

RRC Process

RRC rules (which will take effect when provisions for Council review of individual proposed
actions are implemented) base §401 certifications on consistency with the TCMP policies. They
provide that notice of a request for §401 certification may be given through a joint notice issued
by the Corps or the applicant. The RRC has finalized a joint notice with the Corps. All requests
for §401 certification shall be noticed through the Corps.

The RRC will consider all comments on a request for §401 certification that are filed within 30
days of the date notice is given. The RRC may also hold a public meeting to receive comment if
it determines that such a meeting is in the public interest. The RRC may grant, conditionally
grant, deny, or waive certification. The RRC may waive certification in limited instances, such
as where the proposed activity does not fall within the RRC's jurisdiction or the permitting
activity involves renewal or amendment of a Corps permit and such renewal or amendment will
not authorize impacts to critical areas that materially exceed those authorized under the original
permit.

A person opposing issuance of a Corps permit will not be granted a hearing on a certification
decision made by the RRC. Grant, conditional grant, or waiver of certification by the RRC will
- not automatically result in issuance of the permit by the Corps. A grant or waiver of
certification, or a conditional certification that is accepted by the applicant, merely lifts a bar to
permit issuance. A protestant may have an opportunity to contest issuance of the permit in a
hearing conducted by the Corps.

Because denial of certification acts as a bar to permit issuance, a hearing will be held at the
applicant's request if certification is denied. If the RRC conditionally grants certification and the
applicant objects to any of the conditions, the applicant may request a hearing. If a hearing is
held on the certification action, the RRC's action can be appealed to district court by a party to
the proceeding. (See Texas Government Code, §2001.171.)
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Other Authorities

Coastal public land means all or any portion of state-owned submerged land, the water overlying
that land, and all state-owned islands or portions of islands in the coastal zone. Submerged land
is any land extending from the boundary between the land of the state and the littoral owners
seaward to the low-water mark on any saltwater lake, bay, inlet, estuary, or inland water within
the tidewater limits, and any land lying beneath the body of water, but shall exclude beaches
bordering on the open Gulf of Mexico and the land lying beneath this water (TEX. NAT. RES.
CODE ANN. §33.004(6)(11)).

Oil and gas leases may be issued for islands, saltwater lakes, bays, inlets, and marshes owned by
the state within tidewater limits; rivers and channels owned by the state; the portion of the Gulf
of Mexico within the jurisdiction of the state; all unsold surveyed and unsurveyed public school
land; and all land sold with a reservation of minerals to the state under TEX. NAT. RES. CODE
ANN. §51.054 in which the state has retained leasing rights. A mineral lease plan of operations
is not currently a condition of the lease application process. Applications for mineral leases may
contain any information the commissioner requires (TEX. NAT. RES. CODE ANN. §53.015).

Geophysical or geochemical permits are required for all exploration on public school land, which
includes all land dedicated to the permanent free school fund and specifically includes land with
a mineral classification in which the state has retained the oil and gas interest and areas within
tidewater limits (TEX. NAT. RES. CODE ANN. §52.321). Except for a person who has a valid
oil and gas lease on public school land, a person may not conduct geophysical and geochemical
exploration without a permit (TEX. NAT. RES. CODE ANN. §52.322).

ME:s are required for land and water uses described above for MEs across, through, and under
unsold public school land, the portion of the Gulf of Mexico within the jurisdiction of the state,
the state-owned riverbeds and beds of navigable streams in the public domain, and all islands,
saltwater lakes, bays, inlets, marshes, and reefs owned by the state within tidewater limits (TEX.
NAT. RES. CODE ANN. §51.291).

Registration requirements apply only to piers of the dimensions described above for structure
registrations.

Permits are required for the land uses described above for cabin permits. Permits may not be
granted for continued use of a structure located within 1000 feet of: (1) privately owned littoral
property, without written consent of the littoral owner; (2) any federal or state wildlife sanctuary
or refuge; or (3) any federal, state, county, or city park bordering on coastal public land (TEX.
NAT. RES. CODE ANN. §31.124).

Any state agency and all political subdivisions are authorized to establish mitigation banks,
subject to GLO approval (TEX. REV. CIV. STAT. ANN. art. 5421(u)).

Exemptions

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. Excepted
from this provision are activities exempted from the requirement for a permit for the discharge of
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dredged or fill material, described in Code of Federal Regulations, Title 33, §323.4 and/or Code
of Federal Regulations, Title 40, §232.3, including but not limited to normal farming,
silviculture, and ranching activities such as plowing, seeding, cultivating, minor drainage, and
harvesting for the production of food, fiber, and forest products, or upland soil and water
conservation practices. A §401 water quality certification is not required for these activities.

Mineral Lease Plan of Operations. Mineral lease plans of operations are not currently a
condition for obtaining a mineral lease from the GLO/SLB.

Geophysical of Geochemical Permit. Holders of valid oil and gas leases are not required to
have a geophysical or geochemical permit (TEX. NAT. RES. CODE ANN. §52.322).

Miscellaneous Easement, Surface Lease, Coastal Lease, and Navigation District Lease.
None.

Coastal Easement, and Structure Registration. Piers over the size specified for structure
registrations are subject to the requirement of a coastal easement as specified in (TEX. NAT.
RES. CODE ANN. §33.111).

Cabin Permit. No cabin permit may be required for structures, excavations, or other similar
structures as long as they are located wholly on the private littoral upland, even though the

activities may result in the area being inundated by public water (TEX. NAT. RES. CODE ANN.

§33.122).

Agency or Subdivision Wetlands Mitigation Bank. Approval of a wetland mitigation bank is
based upon a proposed Memorandum of Agreement (MOA) and the MOA's compliance with
national guidelines adopted in November 1995.

Variances

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The RRC
may waive the requirement for water quality certification (16 TAC §3.93).

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The
TNRCC may waive the requirement for water quality certification (30 TAC §279.4).

Mineral Lease Plan of Operations, Geophysical or Geochemical Permif, Miscellaneous
Easement, Surface Lease, and Cabin Permit. None.

Structure Registration. All uses described for structure registrations must be registered with
the School Land Board (TEX. NAT. RES. CODE ANN. §33.115). There is no statutory
provision for a variance from this requirement.

Coastal Easement. There is no statutory provision for varying from the coastal easement
requirement.
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Coastal Lease. There is no statutory provision for varying from the coastal lease requirement
(TEX. NAT. RES. CODE ANN. §33.105).

Navigation District Lease. There is no statutory provision expressly granting variance
authority.

Agency or Subdivision Wetlands Mitigation Bank. Approval of a wetland mitigation bank is
based on a proposed MOA.

Monitoring and Enforcement

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. Members
and employees of the RRC, on proper identification, may enter public or private property to
inspect and investigate conditions relating to the quality of water in the state (TEX. NAT. RES.
CODE ANN. §91.1012). Violations may subject a person to administrative penalties of up to
$10,000 per day for each violation as well as criminal penalties (TEX. NAT. RES. CODE ANN.
§81.0531 and §91.002). '

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The
members of the TNRCC and their agents are entitled to enter any public or private property at
any reasonable time for the purpose of inspecting and investigating conditions relating to the
water quality of the state (TEX. WATER CODE ANN. §26.014). Violations may subject a
person to administrative penalties of up to $10,000 per day for each violation as well as civil and
criminal penalties (TEX. WATER CODE ANN. §26.136, §26.122, and §26.2121).

Mineral Lease Plan of Operations. None.

Geophysical or Geochemical Permit. A violation of the conditions or provisions of the
geophysical or geochemical permit is a misdemeanor punishable by a fine of not less than $100
nor more than $1000 per day. (TEX. NAT. RES. CODE ANN. §52.325). All operations are
subject to inspection and monitoring by the land commissioner or the commissioner's
representatives at any time. Within 30 days of the expiration of the permit, the permittee must
file with the commissioner a sworn "summary of activities" report (31 TAC §9.4(f)).

Miscellaneous Easement. Existing MEs must be renewed periodically. Easements may be
granted for a term of years. The commissioner may set a perpetual term if it is deemed to be in
the best interest of the state (TEX. NAT. RES. CODE §51.296). No person may undertake the
activities described above for MEs on state-owned land without an easement from the
commissioner or the board. A person without an easement is subject to a penalty of not more
than $1,000 per day, the removal of the structure, or the filing of a lien (TEX. NAT. RES. CODE
ANN. §51.302).

Surface Lease. Failure to obtain a lease prior to engaging in the actions listed above for surface
leases subjects the actor to a fine of no more than $1,000 per day, removal of the structure, and/or
filing of a lien on the structure (TEX. NAT. RES. CODE ANN. §51.302). Civil penalties of not
more than $200 per day per structure on coastal public lands may be assessed (TEX. NAT. RES.
CODE ANN. §33.112).
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Structure Registration. Any owner of littoral property who fails to register with the School
Land Board the location and dimensions of the pier to be constructed according to the
specifications described for structure registrations is subject to a civil penalty of no more than
$200 (TEX. NAT. RES. CODE ANN. §33.116).

Coastal Easement. Any construction or placement of a structure on coastal public land without
first obtaining a coastal easement from the General Land Office is subject to a civil penalty of
not more than $200 (TEX. NAT. RES. CODE ANN. §33.112). Violations can also result in
penalties of no more than $1,000 per day per violation, the removal of the structure, or the filing
of a lien (TEX. NAT. RES. CODE ANN. §51.302).

Coastal Lease. Engaging in regulated activities without a coastal lease will subject the actor to a
civil penalty of not more than $200 (TEX. NAT. RES. CODE ANN. §33.112). Violations can
also result in penalties of no more than $1,000 per day per violation, the removal of the structure,
or the filing of a lien (TEX. NAT. RES. CODE ANN. §51.302).

Cabin Permit. Failure to obtain a cabin permit is subject to a civil penalty of not less than $50
nor more than $1,000 (TEX. NAT. RES. CODE ANN. §33.120).

Navigation District Lease. If lands leased from the state are used by the navigation district for
any purpose or use not approved by the School Land Board, the lease may be terminated and the
lands shall revert to the State of Texas (TEX. WATER CODE ANN. §61.116).

Agency or Subdivision Wetlands Mitigation Bank. The Mitigation Bank Review Team
(MBRT) must agree to appropriate assessment methods. Selection of the appropriate assessment
method will be determined on a case-by-case basis. Methods could include the Wetland
Evaluation Technique, Habitat Evaluation Procedures, or other methods determined appropriate
by the MBRT, including best professional judgement.

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The
Railroad Commission is required to adopt rules and issue permits as necessary to prevent
pollution of surface and subsurface water related to oil and gas exploration and production
activities (TEX. NAT. RES. CODE ANN. §91.101).

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. Aftera
public hearing, notice of which shall be given to the permittee, the TNRCC may require the
permittee to conform to new or additional conditions (TEX. WATER CODE ANN. §26.029).

Mineral Lease Plan of Operations. The Texas land commissioner may include in the lease any
provision the commissioner considers necessary for protection of the interests of the state (TEX.
NAT. RES. CODE ANN. §53.016(b)).

Geophysical or Geochemical Permit. The commissioner may make rules relating to
geophysical or geochemical exploration, permits, or permittees the commissioner considers
appropriate (TEX. NAT. RES. CODE ANN. §52.324 and §53.163).
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Miscellaneous Easement. The grant of a miscellaneous easement may contain any provisions
that the commissioner considers necessary to protect the interests of the state (TEX. NAT. RES.

CODE ANN. §51.305).

Surface Lease. If an application for a surface lease is granted, the School Land Board shall
determine the reasonable terms, conditions, and considerations for the lease (TEX. NAT. RES.

CODE ANN. §33.104).
Structure Registration and Coastal Easement. None.

Coastal Lease. The SLB has the authority to determine the reasonable terms, conditions, and
consideration for a coastal lease (TEX. NAT. RES. CODE ANN. §33.104).

Cabin Permit. The School Land Board may not grant an application for a cabin permit which
would violate the public policy of this state (TEX. NAT. RES. CODE ANN. §33.129).

Navigation District Lease. After submission of evidence, the School Land Board shall
authorize the issuance or denial of the proposed navigation district lease and shall determine any
other conditions necessary to best serve the interests of the general public (TEX. WATER CODE
ANN. §61.116). ‘

Agency or Subdivision Wetlands Mitigation Bank. The GLO must approve a mitigation bank
prior to the establishment and maintenance of such a bank (TEX. REV. CIV. STAT. ANN. art.

5421(u)).
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POLICY CATEGORY 9:  CONSTRUCTION OF WATERFRONT FACILITIES AND
OTHER STRUCTURES ON SUBMERGED LANDS

State Agency Action and Managed Uses

SLB - Mineral Lease Plan of Operations
(TEX. NAT. RES. CODE ANN. §33.2053(a)(1))

Oil and gas and mineral leases including drilling activities, alterations to the natural landscape,
surface and bottom-hole location of the initial well, location of additional planned wells and
production facilities, location of shipping fairways and anchorage areas, anticipated routes for
pipelines, and location of routes of dredging required for all production-related activities, such as
pipelines, well-drilling, and construction of facilities.

GLO - Geophysical or Geochemical Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(2))

Geophysical exploration means a survey or investigation conducted to discover or locate
minerals or oil and gas prospects using magnetic, gravity, seismic, and/or electrical techniques.
Geochemical exploration means a survey or investigation conducted to discover or locate
minerals or oil and gas prospects using techniques involving soil sampling and analysis (TEX.
NAT. RES. CODE ANN. §52.321 and §53.161).

GLO - Miscellaneous Easement (ME)
(TEX. NAT. RES. CODE ANN. §33.2053(a)(4))

MEs are required for construction and placement of telephone, telegraph, electric transmission,
and power lines; oil pipelines; gas pipelines and sulphur pipelines; other electric lines and
pipelines of any nature; irrigation canals, laterals, and water pipelines; roads; and any other
purpose the commissioner considers to be in the best interests of the state (TEX. NAT. RES.
CODE ANN. §51.291). ME:s are also required for electric substations, pumping stations, loading
racks, and tank farms on state land other than land owned by the University of Texas System
(TEX. NAT. RES. CODE ANN. §51.292).

GLO - Surface Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(6))

Unsold public school land and asylum land may be leased for agricultural, grazing, or
commercial purposes (TEX. NAT. RES. CODE ANN. §51.121).

GLO - Structure Registration
(TEX. NAT. RES. CODE ANN. §33.2053(a)(7))

Construction of piers by littoral property owners for noncommercial use if pier is 100 feet or less
in length and 25 feet or less in width, and requires no filling or dredging (TEX. NAT. RES.
CODE ANN. §33.115).
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SLB - Coastal Easement
(TEX. NAT. RES. CODE ANN. §33.2053(a)(3))

Dredging of basins and channels on state-owned submerged land; construction of piers, docks,
marinas, bulkheads, seawalls, and other waterfront structures on state-owned submerged land.
The School Land Board may also grant easement rights to the owner of adjacent littoral property
authorizing the placement or location of a structure on coastal public land for purposes connected
with the ownership of littoral property (TEX. NAT. RES. CODE ANN. §33.111).

SLB - Coastal Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(5))

Coastal public land may be leased to: (1) the Texas Parks and Wildlife Department (TPWD) or to
any eligible city or county for public recreational purposes; (2) the TPWD for management of
estuarine preserves; (3) any nonprofit, tax-exempt environmental organization approved by the
School Land Board for the purpose of managing a wildlife refuge; and (4) any scientific or "
educational organization or institution for conducting scientific research (TEX. NAT. RES.
CODE ANN. §33.105 and §33.109).

SLB - Cabin Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(8))

Permitting of limited continued use of previously unauthorized structures on coastal public land
if the use is sought by one who is claiming an interest in the structure but is not incident to the
ownership of the littoral property (TEX. NAT. RES. CODE ANN. §33.119). Previously
unauthorized structures for which permits are obtained may be used only for noncommercial,
recreational purposes (TEX. NAT. RES. CODE ANN. §33.128).

SLB - Navigation District Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(9))

The School Land Board may lease state-owned land to eligible navigation districts only for
purposes reasonably related to the promotion of navigation. Navigation includes marine
commerce and immediately related activities, including but not limited to port development;
channel construction and maintenance; industrial site locations, transportation, shipping and
storage facilities; pollution abatement facilities; and all other activities necessary or appropriate
to the promotion of marine commerce. In applying for leases, districts which will require
dredging, filling, or bulkheading must provide, among other requirements, a draft environmental
impact statement assessing the effect of the proposed use on the environment, which statement
shall generally conform to the requirements of the National Environmental Policy Act. The
district must also provide proof satisfactory to the board establishing the public convenience and
necessity for acquisition of lands sought to be leased (TEX. WATER CODE ANN. §61.116).

GLO - Agency or Subdivision Wetlands Mitigation Bank
(TEX. NAT. RES. CODE ANN. §33.2053(a)(11))

The GLO, in conjunction with the U.S. Army Corps of Engineers, U.S. Environmental Protection
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Agency (EPA), U.S. Fish and Wildlife Service, National Marine Fisheries Service, Texas Parks

and Wildlife Department, and Texas Natural Resource Conservation Commission (Mitigation .
Bank Review Team), approves parcels of real property proposed for a mitigation bank (TEX.

REV. CIV. STAT. ANN. art. 5421(u) and Interagency Guidelines for Development and Use of

Mitigation Banks, GLO et al., 6-93)).

Policies

The GLO and the SLB, in governing development on state submerged lands, shall comply with
the policies in this category when approving oil, gas, and other mineral lease plans of operations
and granting surface leases, easements, and permits and adopting rules under the Texas Natural
Resources Code, Chapters 32, 33 and 51-53, and Texas Water Code, Chapter 61.

1. Development on submerged lands shall comply with the policies in t_his category.

A Marinas shall be designed and, to the greatest extent practicable, sited so that tides
and currents will aid in flushing of the site or renew its water regularly.

B. Marinas designed for anchorage of private vessels shall provide facilities for the
collection of waste, refuse, trash, and debris. "

C. Marinas with the capacity for long-term anchorage of more than ten vessels shall
provide pump-out facilities for marine toilets, or other such measures or facilities
that provide an equal or better level of water quality protection. .

D. Marinas, docks, piers, wharves and other structures shall be designed and, to the
greatest extent practicable, sited to avoid and otherwise minimize adverse effects
on critical areas from boat traffic to and from those structures.

E. Construction of docks, piers, wharves, and other structures shall be preferred
instead of authorizing dredging of channels or basins or filling of submerged
lands to provide access to coastal waters if such construction is practicable,
environmentally preferable, and will not interfere with commercial navigation.

F. Piers, docks, wharves, bulkheads, jetties, groins, fishing cabins, and artificial reefs
(including artificial reefs for compensatory mitigation) shall be limited to the
minimum necessary to serve the project purpose and shall be constructed in a

. manner that:

i does not significantly interfere with public navigation;
ii. does not significantly interfere with the natural coastal processes which
supply sediments to shore areas or otherwise exacerbate erosion of shore

areas;

ili.  avoids and otherwise minimizes shading of critical areas and other adverse O
effects.
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G. Facilities shall be located at sites or designed and constructed to the greatest
extent practicable to avoid and otherwise minimize the potential for adverse

effects from:

i. construction and maintenance or other development associated with the
facility;

ii. direct release to coastal waters and critical areas of pollutants form oil or

hazardous substance spills or stormwater runoff; and
iii. deposition of airborne pollutants in coastal waters and critical areas.

H. Where practicable, pipelines, transmission lines, cables, roads, causeways, and
bridges shall be located in existing rights-of-way or previously disturbed areas if
necessary to avoid or minimize adverse effects and if it does not result in
unreasonable risks to human health, safety, and welfare.

L To the greatest extent practicable, construction of facilities shall occur at sites and
times selected to have the least adverse effects on recreational uses of CNRAs and
on spawning or nesting seasons or seasonal migrations of terrestrial and aquatic
wildlife.

J. Facilities shall be located at sites which avoid the impoundment and draining of
coastal wetlands. If impoundment or draining cannot be avoided, adverse effects
to the impounded or drained wetlands shall be mitigated in accordance with the
sequencing requirements of Policy Category 8. To the greatest extent practicable,
facilities shall be located at sites at which expansion will not result in
development in critical areas.

K. Where practicable, piers, docks, wharves, bulkheads, jetties, groins, fishing
cabins, and artificial reefs shall be constructed with materials that will not cause
any adverse effects on coastal waters or critical areas.

L. Developed sites shall be returned as closely as practicable to pre-project
conditions upon completion or cessation of operations by the removal of facilities
and restoration of any significantly degraded areas, unless:

i the facilities can be used for public purposes or contribute to the
maintenance or enhancement of coastal water quality, critical areas,
beaches, submerged lands, or shore areas; or

ii. restoration activities would further degrade CNRAs.

M.  Water-dependent uses and facilities shall receive preference over those uses and
facilities that are not water-dependent.
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N. Nonstructural erosion response methods such as beach nourishment, sediment
bypassing, nearshore sediment berms, and planting of vegetation shall be
preferred instead of structural erosion response methods.

0. Major residential and recreational waterfront facilities shall to the greatest extent
practicable accommodate public access to coastal waters and preserve the public's
ability to enjoy the natural aesthetic values of coastal submerged lands.

P. Activities on submerged land shall avoid and otherwise minimize any significant
interference with the public's use of and access to such lands.

Q. Erosion of Gulf beaches and coastal shore areas caused by construction or
modification of jetties, breakwaters, groins, or shore stabilization projects shall be
mitigated to the extent the costs of mitigation are reasonably proportionate to the
benefits of mitigation. Factors that shall be considered in determining whether the
costs of mitigation are reasonably proportionate to the cost of the construction or |
modification and benefits include, but are not limited to, environmental benefits,
recreational benefits, flood or storm protection benefits, erosion prevention
benefits, and economic development benefits.

2.  To the extent applicable to the public beach, these policies are supplemental to any
further restrictions or requirements relating to the beach access and use rights of the
public.

Management Authority and Administration

The SLB, according to rules set out in 31 TAC Chapter 155, grants easements for the
construction of waterfront structures on state submerged land. The SLB must comply with the
TCMP policies in §501.14(I) by virtue of their inclusion in 31 TAC Ch. 16 when granting a
coastal easement and when adopting rules pursuant to the siting, design, and construction of
these structures.

The SLB reviews projects to ensure conformity with the policies, practices, and procedures in
these rules. In addition, SLB rules contain more specific guidelines for evaluating a proposed
waterfront structure include siting to avoid restriction of water circulation, navigation, or public
use of the waters; design considerations such as joint use of a moorage facility by a subdivision,
motel, or multiple dwelling, and the use of a pier or catwalk in preference to solid fills to provide
needed access across biologically productive shallows and marshes to navigable waters; and
requirements that facilities provide proper handling of waste, refuse, and petroleum products
where applicable, as required by the TNRCC.

Under 31 TAC §155.3, an owner of adjacent littoral property must obtain an easement from the
SLB prior to the placement or location of a structure on state submerged lands for purposes
connected with the ownership of littoral property. The owner of littoral property may construct a
pier which is not to be used for commercial purposes and does not exceed 100 feet in length or
25 feet in width by obtaining a one-time structure registration from the SLB. While a permit is
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not required, the location and dimensions of the pier must be included in the structure
registration. No filling or dredging is permitted without an easement from the SLB.

The SLB, according to rules set out in 31 TAC Chapter 155, grants easements for the
construction of marinas on state-owned submerged land and for associated dredging of basins
and channels. The SLB must comply with the policies in this category when granting a coastal
easement or adopting rules for marina activities. The SLB reviews projects to ensure their
conformity with the policies, practices, and procedures in these rules. Specific guidelines for
evaluating a proposed marina include project siting to minimize dredging, disruption of currents,
and the need for excavation of shore areas. Project design considerations include extending
dockage to deep water as an alternative to dredging for navigational access, avoiding dead-end or
deep canals without flushing, and designing turning basins or navigation channels to prevent
long-term degradation of water quality. Marinas are also required to provide adequate facilities
for waste disposal.

The alignment of channels or canals should make maximum use of natural or existing channels.
Design and alignment should also minimize disruption of natural sheetflow, water flow, and
drainage systems. Dredging is to be conducted in a manner that minimizes turbidity. Canals and
basins are to avoid oyster reefs and highly productive wetland areas. Dredging of channels
through highly productive coastal public lands is discouraged, and such channels are approved
only in unusual circumstances.

All marina development on coastal public lands must be undertaken in a manner that will prevent
pollution. The easement holder is responsible for using all reasonable means for recapturing all
pollutants, and for all damage to public and private property from pollution caused by failure to
provide adequate facilities for waste and garbage.

The SLB, according to rules set out in 31 TAC Chapter 155, grants easements for the
construction of piers, docks, wharves, and other waterfront structures on state submerged land.
The SLB must comply with the policies in this category when granting a coastal easement or
adopting rules pursuant to the siting, design, and construction of these structures.

The SLB reviews projects to ensure conformity with the policies, practices, and procedures in
these rules. Specific guidelines for evaluating a proposed pier, dock, or wharf include siting to
avoid restriction of water circulation, navigation, or public use of the waters; design
considerations, such as joint use of a moorage facility by a subdivision, motel, or multiple
dwelling, and the use of a pier or catwalk in preference to solid fills to provide needed access
across biologically productive shallows and marshes to navigable waters; and requirements that
facilities provide proper handling of waste, refuse, and petroleum products where applicable, as
required by the TNRCC.

Under 31 TAC §155.3, an easement must be obtained from the SLB by the owner of adjacent
littoral property prior to the placement or location of a structure on coastal public lands for
purposes connected with the ownership of littoral property. The owner of littoral property may
construct a pier which is not for commercial purposes and does not exceed 100 feet in length or
25 feet in width by obtaining a one-time structure registration from the SLB. While a permit is
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not required, the location and dimensions of any pier must be included in the structure
registration. No filling or dredging is permitted without an easement from the SLB.

The SLB, according to rules set out in 31 TAC Chapter 155, grants easements for the
construction of jetties, groins, breakwaters, bulkheads, and seawalls on state submerged land.
The SLB must comply with the policies in this category when granting a coastal easement and
when adopting rules pursuant to the siting, design, and construction of these structures. The SLB
reviews projects to ensure conformity with the policies, practices, and procedures in these rules.

Specific guidelines for evaluating a proposed jetty, groin, or breakwater include an analysis to
ensure that the structure does not create adverse sediment transportation patterns that induce
erosion or undesirable shoaling in adjacent areas, and that the structure does not unduly interfere
with public use. In general, bulkheads or seawalls should be located no further seaward than the
mean high water line and designed so that reflected wave energy does not destroy stable marine
bottom or constitute a safety hazard. Where possible, sloping riprap is to be used rather than a
vertical seawall or bulkhead. Bulkhead construction should avoid hard angle turns that may
collect trash or cause shoaling or flushing problems. Bulkhead construction is normally denied if
it will lead to the destruction of a significant public marsh or grassflat.

Section 501.14(I)(1)(Q) requires mitigation of erosion due to construction or modification of
jetties, breakwaters, groins, or shore stabilization projects to the extent the costs of mitigation are
reasonably proportionate to the benefits of mitigation. The intent of this provision is to require
mitigation when the benefits of the mitigation are reasonably proportionate to both the costs of
the modification or construction and the costs of the mitigation. However, mitigation is not
required in individual cases where it is not cost-effective or where it would result in only
inconsequential benefits.

Under Chapter 51 of the Texas Natural Resources Code and 31 TAC Chapter 13, the GLO may
lease public land for commercial purposes, including recreational activity, under the terms and
conditions set by the commissioner. Approvals of leases under this authority must be in
compliance with these policies.

Under Chapter 33 of the Texas Natural Resources Code and 31 TAC Chapter 155, easements
may be granted for structures on coastal public lands, including those for purposes of public
recreation. Easements under this authority must be in compliance with the policies in this
category. The rules governing easements for the construction of public recreational facilities
require that certain criteria be considered. Filling for a proposed structure in a marsh or
submerged aquatic vegetation is generally denied. Authorization of such filling will only be
considered for a water-dependent use or public use on relatively unproductive public lands.
Shoreline fills should be designed and located so that no significant damage to existing
ecological values or natural resources and no alteration of natural currents will occur. Perimeters
of fills should be stabilized with vegetation, retaining walls, riprap, or other mechanisms to
prevent erosion. Material should be of such quality that it will not cause water quality
degradation.

Coastal public land means all or any portion of state-owned submerged land, the water overlying
that land, and all state-owned islands or portions of islands in the coastal zone. Submerged land
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is any land extending from the boundary between the land of the state and the littoral owners
seaward to the low-water mark on any saltwater lake, bay, inlet, estuary, or inland water within
the tidewater limits, and any land lying beneath the body of water, but shall exclude beaches
bordering on the open Gulf of Mexico and the land lying beneath this water (TEX. NAT. RES.
CODE ANN. §33.004(6)(11)).

Oil and gas leases may be issued for islands, saltwater lakes, bays, inlets, and marshes owned by
the state within tidewater limits; rivers and channels owned by the state; the portion of the Gulf
of Mexico within the jurisdiction of the state; all unsold surveyed and unsurveyed public school
land; and all land sold with a reservation of minerals to the state under TEX. NAT. RES. CODE
ANN. §51.054 in which the state has retained leasing rights. A mineral lease plan of operations
is not currently a condition of the lease application process. Applications for mineral leases may
contain any information the commissioner requires (TEX. NAT. RES. CODE ANN. §53.015).

Geophysical or geochemical permits are required for all exploration on public school land, which
includes all land dedicated to the permanent free school fund and specifically includes land with
a mineral classification in which the state has retained the oil and gas interest and areas within
tidewater limits (TEX. NAT. RES. CODE ANN. §52.321). Except for a person who has a valid
oil and gas lease on public school land, a person may not conduct geophysical and geochemical
exploration without a permit (TEX. NAT. RES. CODE ANN. §52.322).

MEs are required for land and water uses described above for MEs across, through, and under
unsold public school land, the portion of the Gulf of Mexico within the jurisdiction of the state,
the state-owned riverbeds and beds of navigable streams in the public domain, and all islands,
saltwater lakes, bays, inlets, marshes, and reefs owned by the state within tidewater limits (TEX.
NAT. RES. CODE ANN. §51.291).

Permits are required for the land uses described above for cabin permits. Permits may not be
granted for continued use of a structure located within 1000 feet of: (1) privately owned littoral
property, without written consent of the littoral owner; (2) any federal or state wildlife sanctuary
or refuge; or (3) any federal, state, county, or city park bordering on coastal public land (TEX.
NAT. RES. CODE ANN. §31.124).

Any state agency and all political subdivisions are authorized to establish mitigation banks,
subject to GLO approval (TEX. REV. CIV. STAT. ANN. art. 5421(u)).

Exemptions

Mineral Lease Plan of Operations. Mineral lease plans of operations are not currently a
condition for obtaining a mineral lease from the GLO/SLB.

Geophysical of Geochemical Permit. Holders of valid oil and gas leases are not required to
have a geophysical or geochemical permit (TEX. NAT. RES. CODE ANN. §52.322).

Miscellaneous Easement, Surface Lease, Coastal Lease, and Navigation District Lease.
None.
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Coastal Easement, and Structure Registration. Piers over the size Speciﬁed for structure
registrations are subject to the requirement of a coastal easement as specified in (TEX. NAT.

RES. CODE ANN. §33.111).

Cabin Permit. No cabin permit may be required for structures, excavations, or other similar
structures as long as they are located wholly on the private littoral upland, even though the

activities may result in the area being inundated by public water (TEX. NAT. RES. CODE ANN.
§33.122).

Agency or Subdivision Wetlands Mitigation Bank. Approval of a wetland mitigation bank is
based upon a proposed Memorandum of Agreement (MOA) and the MOA's compliance with
national guidelines adopted in November 1995.

Variances

Mineral Lease Plan of Operations, Geophysical or Geochemical Permit, Miscellaneous
Easement, Surface Lease, and Cabin Permit. None.

Structure Registration. All uses described for structure registrations must be registered with

the School Land Board (TEX. NAT. RES. CODE ANN. §33.115). There is no statutory
provision for a variance from this requirement.

Coastal Easement. There is no statutory provision for varying from the coastal easement
requirement.

Coastal Lease. There is no statutory provision for varying from the coastal lease requirement
(TEX. NAT. RES. CODE ANN. §33.105).

Navigation District Lease. There is no statutory provision expressly granting variance
authority.

Agency or Subdivision Wetlands Mitigation Bank. Approval of a wetland mitigation bank is
based on a proposed MOA.

Monitoring and Enforcement

Mineral Lease Plan of Operations. None.

Geophysical or Geochemical Permit. A violation of the conditions or provisions of the
geophysical or geochemical permit 1s a misdemeanor punishable by a fine of not less than $100
nor more than $1000 per day. (TEX. NAT. RES. CODE ANN. §52.325). All operations are
subject to inspection and monitoring by the land commissioner or the commissioner's
representatives at any time. Within 30 days of the expiration of the permit, the permittee must
file with the commissioner a sworn "summary of activities" report (31 TAC §9.4(%)).

Miscellaneous Easement. Existing MEs must be renewed periodically. Easements may be
granted for a term of years. The commissioner may set a perpetual term if it is deemed to be in
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the best interest of the state (TEX. NAT. RES. CODE §51.296). No person may undertake the
activities described above for MEs on state-owned land without an easement from the
commissioner or the board. A person without an easement is subject to a penalty of not more
than $1,000 per day, the removal of the structure, or the filing of a lien (TEX. NAT. RES. CODE
ANN. §51.302).

Surface Lease. Failure to obtain a lease prior to engaging in the actions listed above for surface
leases subjects the actor to a fine of no more than $1,000 per day, removal of the structure, and/or
filing of a lien on the structure (TEX. NAT. RES. CODE ANN. §51.302). Civil penalties of not
more than $200 per day per structure on coastal public lands may be assessed (TEX. NAT. RES.
CODE ANN. §33.112).

Structure Registration. Any owner of littoral property who fails to register with the School
Land Board the location and dimensions of the pier to be constructed according to the
specifications described for structure registrations is subject to a civil penalty of no more than
$200 (TEX. NAT. RES. CODE ANN. §33.116).

Coastal Easement. Any construction or placement of a structure on coastal public land without
first obtaining a coastal easement from the General Land Office is subject to a civil penalty of
not more than $200 (TEX. NAT. RES. CODE ANN. §33.112). Violations can also result in
penalties of no more than $1,000 per day per violation, the removal of the structure, or the filing
of a lien (TEX. NAT. RES. CODE ANN. §51.302).

Coastal Lease. Engaging in regulated activities without a coastal lease will subject the actor to a
civil penalty of not more than $200 (TEX. NAT. RES. CODE ANN. §33.112). Violations can
also result in penalties of no more than $1,000 per day per violation, the removal of the structure,
or the filing of a lien (TEX. NAT. RES. CODE ANN. §51.302).

Cabin Permit. Failure to obtain a cabin permit is subject to a civil penalty of not less than $50
nor more than $1,000 (TEX. NAT. RES. CODE ANN. §33.120).

Navigation District Lease. If lands leased from the state are used by the navigation district for
any purpose or use not approved by the School Land Board, the lease may be terminated and the
lands shall revert to the State of Texas (TEX. WATER CODE ANN. §61.116).

Agency or Subdivision Wetlands Mitigation Bank. The Mitigation Bank Review Team
(MBRT) must agree to appropriate assessment methods. Selection of the appropriate assessment
method will be determined on a case-by-case basis. Methods could include the Wetland
Evaluation Technique, Habitat Evaluation Procedures, or other methods determined appropriate
by the MBRT, including best professional judgement.

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Polic
Mineral Lease Plan of Operations. The Texas land commissioner may include in the lease any

provision the commissioner considers necessary for protection of the interests of the state (TEX.
NAT. RES. CODE ANN. §53.016(b)).
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Geophysical or Geochemical Permit. The commissioner may make rules relating to
geophysical or geochemical exploration, permits, or permittees the commissioner considers
appropriate (TEX. NAT. RES. CODE ANN. §52.324 and §53.163).

Miscellaneous Easement. The grant of a miscellaneous easement may contain any provisions
that the commissioner considers necessary to protect the interests of the state (TEX. NAT. RES.
CODE ANN. §51.305).

Surface Lease. If an application for a surface lease is granted, the School Land Board shall
determine the reasonable terms, conditions, and considerations for the lease (TEX. NAT. RES.

CODE ANN. §33.104).
Structure Registration and Coastal Easement. None.

Coastal Lease. The SLB has the authority to determine the reasonable terms, conditions, and
consideration for a coastal lease (TEX. NAT. RES. CODE ANN. §33.104).

Cabin Permit. The School Land Board may not grant an application for a cabin permit which
would violate the public policy of this state (TEX. NAT. RES. CODE ANN. §33.129).

Navigation District Lease. After submission of evidence, the School Land Board shall
authorize the issuance or denial of the proposed navigation district lease and shall determine any
other conditions necessary to best serve the interests of the general public (TEX. WATER CODE

ANN. §61.116). .

Agency or Subdivision Wetlands Mitigation Bank. The GLO must approve a mitigation bank
prior to the establishment and maintenance of such a bank (TEX. REV. CIV. STAT. ANN. art.
5421(u)).
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POLICY CATEGORY 10: DREDGING AND DREDGED MATERIAL DISPOSAL AND
PLACEMENT

State Agency Action and Managed Uses

TNRCC - Certification of a Federal Permit for the Discharge of Dredged or Fill Material
(TEX. NAT. RES. CODE ANN. §33.2053(f)(6))

Dredging and filling operations that require a federal permit under §404 of the CWA.

RRC - Certification of a Federal Permit for the Discharge of Dredged or Fill Material
(TEX. NAT. RES. CODE ANN. §33.2053(c)(3))

Dredging and filling activities associated with oil and gas exploration, production, or pipeline
construction that require a federal CWA §404 permit.

TxDOT - Acquisition of a Site for the Placement or Disposal of Dredged Material from, or
the Expansion, Relocation, or Alteration of, the Gulf Intracoastal Waterway
(TEX. NAT. RES. CODE ANN. §33.2053(D)(1))

Texas Transportation Commission acquisitions, including but not limited to easements and
rights-of-way for dredged material disposal sites and for channel expansion, relocation, or
alteration (TEX. REV. CIV. STAT. ANN. art. 5415e-2, §6(c), Texas Coastal Waterway Act of
1975).

SLB - Mineral Lease Plan of Operations
(TEX. NAT. RES. CODE ANN. §33.2053(a)(1))

Oil and gas and mineral leases including drilling activities, alterations to the natural landscape,
surface and bottom-hole location of the initial well, location of additional planned wells and
production facilities, location of shipping fairways and anchorage areas, anticipated routes for
pipelines, and location of routes of dredging required for all production-related activities, such as
pipelines, well-drilling, and construction of facilities.

GLO - Geophysical or Geochemical Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(2))

Geophysical exploration means a survey or investigation conducted to discover or locate
minerals or oil and gas prospects using magnetic, gravity, seismic, and/or electrical techniques.
Geochemical exploration means a survey or investigation conducted to discover or locate
minerals or oil and gas prospects using techniques involving soil sampling and analysis (TEX.
NAT. RES. CODE ANN. §52.321 and §53.161).

GLO - Miscellaneous Easement
(TEX. NAT. RES. CODE ANN. §33.2053(a)(4))

MEs are required for construction and placement of telephone, telegraph, electric transmission,
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and power lines; oil pipelines; gas pipelines and sulphur pipelines; other electric lines and
pipelines of any nature; irrigation canals, laterals, and water pipelines; roads; and any other
purpose the commissioner considers to be in the best interests of the state (TEX. NAT. RES.
CODE ANN. §51.291). MEs are also required for electric substations, pumping stations, loading
racks, and tank farms on state land other than land owned by the University of Texas System
(TEX. NAT. RES. CODE ANN. §51.292).

GLO - Surface Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(6))

Unsold public school land and asylum land may be leased for agricultural, grazing, or
commercial purposes (TEX. NAT. RES. CODE ANN. §51.121).

SLB - Structure Registration
(TEX. NAT. RES. CODE ANN. §33.2053(a)(7))

Construction of piers by littoral property owners for noncommercial use if pier is 100 feet or less
in length and 25 feet or less in width, and requires no filling or dredging (TEX. NAT. RES.
CODE ANN. §33.115).

SLB - Coastal Easement
(TEX. NAT. RES. CODE ANN. §33.2053(a)(3))

Dredging of basins and channels on state-owned submerged land; construction of piers, docks,
marinas, bulkheads, seawalls, and other waterfront structures on state-owned submerged land.
The School Land Board may also grant easement rights to the owner of adjacent littoral property
authorizing the placement or location of a structure on coastal public land for purposes connected
with the ownership of littoral property (TEX. NAT. RES. CODE ANN. §33.111).

SLB - Coastal Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(5))

Coastal public land may be leased to: (1) the Texas Parks and Wildlife Department (TPWD) or to
any eligible city or county for public recreational purposes; (2) the TPWD for management of
estuarine preserves; (3) any nonprofit, tax-exempt environmental organization approved by the
School Land Board for the purpose of managing a wildlife refuge; and (4) any scientific or
educational organization or institution for conducting scientific research (TEX. NAT. RES.
CODE ANN. §33.105 and §33.109).

SLB - Cabin Permit
(TEX. NAT. RES. CODE ANN. §33.2053(a)(8))

Permitting of limited continued use of previously unauthorized structures on coastal public land
if the use is sought by one who is claiming an interest in the structure but is not incident to the
ownership of the littoral property (TEX. NAT. RES. CODE ANN. §33.119). Previously
unauthorized structures for which permits are obtained may be used only for noncommercial,
recreational purposes (TEX. NAT. RES. CODE ANN. §33.128).
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SLB - Navigation District Lease
(TEX. NAT. RES. CODE ANN. §33.2053(a)(9))

The School Land Board may lease state-owned land to eligible navigation districts only for
purposes reasonably related to the promotion of navigation. Navigation includes marine
commerce and immediately related activities, including but not limited to port development;
channel construction and maintenance; industrial site locations, transportation, shipping and
storage facilities; pollution abatement facilities; and all other activities necessary or appropriate
to the promotion of marine commerce. In applying for leases, districts which will require
dredging, filling, or bulkheading must provide, among other requirements, a draft environmental
impact statement assessing the effect of the proposed use on the environment, which statement
shall generally conform to the requirements of the National Environmental Policy Act. The
district must also provide proof satisfactory to the board establishing the public convenience and
necessity for acquisition of lands sought to be leased (TEX. WATER CODE ANN. §61.116).

GLO - Agency or Subdivision Wetlands Mitigation Bank
(TEX. NAT. RES. CODE ANN. §33.2053(a)(11))

The GLO, in conjunction with the U.S. Army Corps of Engineers, U.S. Environmental Protection
Agency (EPA), U.S. Fish and Wildlife Service, National Marine Fisheries Service, Texas Parks
and Wildlife Department, and Texas Natural Resource Conservation Commission (Mitigation
Bank Review Team), approves parcels of real property proposed for a mitigation bank (TEX.
'REV. CIV. STAT. ANN. art. 5421(u) and Interagency Guidelines for Development and Use of
Mitigation Banks, GLO et al., 6-93).

TPWD - Permit for Disturbing Marl, Sand, Shell, or Gravel on State-Owned Land
(TEX. NAT. RES. CODE ANN. §33.2053(h)(3))

TPWD issues permits for the taking of marl, sand, gravel, shell, or mudshell from the submerged
lands of the state (PARKS & WILDLIFE CODE ANN. §86.002).

Policies

The TNRCC and the RRC shall comply with the policies below when issuing certifications and
adopting rules under Texas Water Code, Chapter 26, and the Texas Natural Resources Code,
Chapter 91, governing certification of compliance with surface water quality standards for
federal actions and permits authorizing dredging or the discharge or placement of dredged
material.

TxDOT shall comply with the policies in this category when adopting rules and taking actions as
local sponsor of the Gulf Intracoastal Waterway under Texas Civil Statutes, article 5415e-2. The
exercise of eminent domain by the Texas Transportation Commission under Article 5415¢-2
must relate to the maintenance, expansion, relocation, or alteration of the main channel, not
including tributaries or branches, of the shallow-draft navigation channel running from the
Sabine River southward along the Texas coast to the Brownsville Ship Channel near Port Isabel
that is generally referred to as the Gulf Intracoastal Waterway (GIWW).
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The GLO and the SLB shall comply with the policies in this category when approving oil, gas,
and other mineral lease plans of operations and granting surface leases, easements, and permits
and adopting rules under the Texas Natural Resources Code, Chapters 32, 33, and 51-53, and
Texas Water Code, Chapter 61, for dredging and dredged material disposal and placement.

The TPWD shall comply with the policies in this category when adopting rules at 31 TAC
Chapter 57 (relating to Fisheries) governing dredging and dredged material disposal and
placement. The TPWD shall comply with the policies in 31 TAC §501.14(j)(8) when adopting
rules and issuing permits under Texas Parks and Wildlife Code, Chapter 86, governing the
mining of sand, shell, marl, gravel, and mudshell.

1.

Dredging and the disposal and placement of dredged material shall avoid and otherwise
minimize adverse effects to coastal waters, submerged lands, critical areas, coastal shore
areas, and Gulf beaches to the greatest extent practicable. The policies in this category
are supplemental to any further restrictions or requirements relating to the beach access
and use rights of the public. In implementing this policy category, cumulative and
secondary adverse effects of dredging and the disposal and placement of dredged material
and the unique characteristics of affected sites shall be considered.

A.

Dredging and dredged material disposal and placement shall not cause or
contribute, after consideration of dilution and dispersion, to violation of any
applicable surface water quality standards established under Policy Category 6.

Except as otherwise provided in subparagraph (D) of this paragraph, adverse
effects on critical areas from dredging and dredged material disposal or placement
shall be avoided and otherwise minimized, and appropriate and practicable
compensatory mitigation shall be required, in accordance with Policy Category 8.

Except as provided in subparagraph (D) of this paragraph, dredging and the
disposal and placement of dredged material shall not be authorized if:

i. there is a practicable alternative that would have fewer adverse effects on
coastal waters, submerged lands, critical areas, coastal shore areas, and
Gulf beaches, so long as that alternative does not have other significant
adverse effects;

ii. all appropriate and practicable steps have not been taken to minimize
adverse effects on coastal waters, submerged lands, critical areas, coastal
shore areas, and Gulf beaches; or

iii. significant degradation of critical areas under Policy Category 8 would
result.

A dredging or dredged material disposal or placement project that would be
prohibited solely by application of subparagraph (C) of this paragraph may be
allowed if it is determined to be of overriding importance to the public and
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national interest in light of economic impacts on navigation and maintenance of
commercially navigable waterways.

2. Adverse effects from dredging and dredged material disposal and placement shall be
minimized as required in paragraph (1) of this policy. Adverse effects can be minimized
by employing the techniques in this paragraph where appropriate and practicable.

A Adverse effects from dredging and dredged material disposal and placement can
 be minimized by controlling the location and dimensions of the activity. Some of
the ways to accomplish this include:

i.

ii.

iii.

iv.

vi.

Vii.

locating and confining discharges to minimize smothering of organisms;

locating and designing projects to avoid adverse disruption of water
inundation patterns, water circulation, erosion and accretion processes, and
other hydrodynamic processes;

using existing or natural channels and basins instead of dredging new
channels or basins, and discharging materials in areas that have been
previously disturbed or used for disposal or placement of dredged
material;

limiting the dimensions of channels, basins, and disposal and placement
sites to the minimum reasonably required to serve the project purpose,
including allowing for reasonable overdredging of channels and basins,
and taking into account the need for capacity to accommodate future
expansion without causing additional adverse effects;

discharging materials at sites where the substrate is composed of material
similar to that being discharged;

locating and designing discharges to minimize the extent of any plume and
otherwise control dispersion of material; and

avoiding the impoundment or drainage of critical areas.

B. Dredging and disposal and placement of material to be dredged shall comply with
applicable standards for sediment toxicity. Adverse effects from constituents
contained in materials discharged can be minimized by treatment of or limitations
on the material itself. Some ways to accomplish this include:

i.

ii.

disposal or placement of dredged material in a manner that maintains
physiochemical conditions at discharge sites and limits or reduces the
potency and availability of pollutants;

limiting the solid, liquid, and gaseous components of material discharged;
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iii. adding treatment substances to the discharged material; and

iv. adding chemical flocculants to enhance the deposition of suspended
particulates in confined disposal areas.

C. Adverse effects from dredging and dredged material disposal or placement can be
minimized through control of the materials discharged. Some ways of
accomplishing this include:

i. use of containment levees and sediment basins designed, constructed, and
maintained to resist breaches, erosion, slumping, or leaching;

ii. use of lined containment areas to reduce leaching where leaching of
chemical constituents from the material is expected to be a problem;

ili.  capping in-place contaminated material or, selectively discharging the
most contaminated material first and then capping it with the remaining
material;

iv. properly containing discharged material and maintaining discharge sites to
prevent point and nonpoint pollution; and

V. timing the discharge to minimize adverse effects from unusually high
water flows, wind, wave, and tidal actions.

D. Adverse effects from dredging and dredged material disposal or placement can be
minimized by controlling the manner in which material is dispersed. Some ways
of accomplishing this include:

L where environmentally desirable, distributing the material in a thin layer;
ii. orienting material to minimize undesirable obstruction of the water current
or circulation patterns;

iii. using silt screens or other appropriate methods to confine suspended
particulates or turbidity to a small area where settling or removal can
occur;

iv. using currents and circulation patterns to mix, disperse, dilute, or
otherwise control the discharge;

v. minimizing turbidity by using a diffuser system or releasing material near
the bottom;
Vi. selecting sites or managing discharges to confine and minimize the release

of suspended particulates and turbidity and maintain light penetration for
organisms; and
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vii.  setting limits on the amount of material to be discharged per unit of time
. or volume of receiving waters.

E. Adverse effects from dredging and dredged material disposal or placement
operations can be minimized by adapting technology to the needs of each site.
Some ways of accomplishing this include:

i. using appropriate equipment, machinery, and operating techniques for
access to sites and transport of material, including those designed to
reduce damage to critical areas;

ii. having personnel on site adequately trained in avoidance and minimization
techniques and requirements; and

iil. designing temporary and permanent access roads and channel spanning
structures using culverts, open channels, and diversions that will pass both
low and high water flows, accommodate fluctuating water levels, and
maintain circulation and faunal movement.

F. Adverse effects on plant and animal populations from dredging and dredged
material disposal or placement can be minimized by:

i. avoiding changes in water current and circulation patterns that would
‘ interfere with the movement of animals;
ii. selecting sites or managing discharges to prevent or avoid creating habitat

conducive to the development of undesirable predators or species that have
a competitive edge ecologically over indigenous plants or animals;

iii. avoiding sites having unique habitat or other value, including habitat of
endangered species;

iv. using planning and construction practices to institute habitat development
and restoration to produce a new or modified environmental state of higher
ecological value by displacement of some or all of the existing
environmental characteristics;

V. using techniques that have been demonstrated to be effective in
circumstances similar to those under consideration whenever possible and,
when proposed development and restoration techniques have not yet
advanced to the pilot demonstration stage, initiating their use on a small
scale to allow corrective action if unanticipated adverse effects occur;

vi.  timing dredging and dredged material disposal or placement activities to
avoid spawning or migration seasons and other biologically critical time

. periods; and
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vii.  avoiding the destruction of remnant natural sites within areas already
affected by development.

G. Adbverse effects on human use potential from dredging and dredged material
disposal or placement can be minimized by:

i. selecting sites and following procedures to prevent or minimize any
potential damage to the aesthetically pleasing features of the site,
particularly with respect to water quality;

ii. selecting sites which are not valuable as natural aquatic areas;

ili.  timing dredging and dredged material disposal or placement activities to
avoid the seasons or periods when human recreational activity associated
with the site is most important; and

iv. sclecting sites that will not increase incompatible human activity or
require frequent dredge or fill maintenance activity in remote fish and
wildlife areas.

H. Adverse effects from new channels and basins can be minimized by locating them
at sites:

i that ensure adequate flushing and avoid stagnant pockets; or

ii. that will create the fewest practicable adverse effects on CNRAs from
additional infrastructure such as roads, bridges, causeways, piers, docks,
wharves, transmission line crossings, and ancillary channels reasonably
likely to be constructed as a result of the project; or

ili.  with the least practicable risk that increased vessel traffic could result in
navigation hazards, spills, or other forms of contamination which could
adversely affect CNRAs;

iv.  provided that, for any dredging of new channels or basins subject to the
requirements of Policy Category 20, data and information on minimization
of secondary adverse effects need not be produced or evaluated to comply
with this subparagraph if such data and information is produced and
evaluated in compliance with Policy Category 20.

3. Disposal or placement of dredged material in existing contained dredge disposal sites
identified and actively used as described in an environmental assessment or
environmental impact statement issued prior to the effective date of this chapter shall be
presumed to comply with the requirements of paragraph (1) of this policy category unless
modified in desigh, size, use, or function.
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4. Dredged material from dredging projects in commercially navigable waterways is a
potentially reusable resource and must be used beneficially in accordance with this

policy.

A. If the costs of the beneficial use of dredged material are reasonably comparable to
the costs of disposal in a non-beneficial manner, the material shall be used
beneficially.

B. If the costs of the beneficial use of dredged material are significantly greater than
the costs of disposal in a non-beneficial manner, the material shall be used
beneficially unless it is demonstrated that the costs of using the material
beneficially are not reasonably proportionate to the costs of the project and
benefits that will result. Factors that shall be considered in determining whether
the costs of the beneficial use are not reasonably proportionate to the benefits
include, but are not limited to:

i. environmental benefits, recreational benefits, flood or storm protection
benefits, erosion prevention benefits, and economic development benefits;

il the proximity of the beneficial use site to the dredge site; and

iii.  the quantity and quality of the dredged material and its su1tab111ty for
beneficial use.

C. Examples of the beneficial use of dredged material include, but are not limited to:

i projects designed to reduce or minimize erosion or provide shoreline
protection;
ii. projects designed to create or enhance public beaches or recreational areas;

iii.  projects designed to benefit the sediment budget or littoral system;

iv. projects designed to improve or maintain terrestrial or aquatic wildlife
habitat;

v. projects designed to create new terrestrial or aquatic wildlife habitat,
including the construction of marshlands, coastal wetlands, or other
critical areas;

vi. projects designed and demonstrated to benefit benthic communities or
aquatic vegetation;

vii.  projects designed to create wildlife management areas, parks, airports, or
other public facilities;

viii. projects designed to cap landfills or other waste disposal areas;
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ix. projects designed to fill private property or upgrade agricultural land, if
cost-effective public beneficial uses are not available; and

X. projects designed to remediate past adverse impacts on the coastal zone.

/
5.  If dredged material cannot be used beneficially as provided in paragraph (4)(B) of this
policy, to avoid and otherwise minimize adverse effects as required in paragraph (1) of
this policy, preference will be given to the greatest extent practicable to disposal in:

A. contained upland sites;
B. other contained sites; and
C. open water areas of relatively low productivity or low biological value.

6. For new sites, dredged materials shall not be disposed of or placed directly on the
boundaries of submerged lands or at such location so as to slump or migrate across the
boundaries of submerged lands in the absence of an agreement between the affected
public owner and the adjoining private owner or owners that defines the location of the
boundary or boundaries affected by the deposition of the dredged material.

7.  Emergency dredging shall be allowed without a prior consistency determination as
required in the applicable consistency rule when:

A. there is an unacceptable hazard to life or navigation;
B. there is an immediate threat of significant loss of property; or

C. an immediate and unforeseen significant economic hardship is likely if corrective
action is not taken within a time period less than the normal time needed under
standard procedures. The Council secretary shall be notified at least 24 hours
prior to commencement of any emergency dredging operation by the agency or
entity responding to the emergency. The notice shall include a statement
demonstrating the need for emergency action. Prior to initiation of the dredging
operations the project sponsor or permit-issuing agency shall, if possible, make all
reasonable efforts to meet with Council's designated representatives to ensure

- consideration of and consistency with applicable policies in this category.
Compliance with all applicable policies in this category shall be required at the
earliest possible date. The permit-issuing agency and the applicant shall submit a
consistency determination within 60 days after the emergency operation is
complete.

8. Mining of sand, shell, marl, gravel, and mudshell on submerged lands shall be prohibited
unless there is an affirmative showing of no significant impact on erosion within the
coastal zone and no significant adverse effect on coastal water quality or terrestrial and
aquatic wildlife habitat within any CNRA.
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Explanation

31 TAC §501.14(j) contains the TCMP policy on dredging and disposal and placement of
dredged material. It incorporates the TCMP critical areas policy in 31 TAC §501.14(h).
Together, these two subsections are intended to incorporate into the TCMP the substance of the
standards currently applied by the U.S. Army Corps of Engineers and the U.S. Environmental
Protection Agency to the discharge of dredged or fill material into coastal waters. These
standards are called the §404(b)(1) Guidelines because they are mandated by §404 of the federal
CWA.

The content of the two different subsections varies because each applies to slightly different
categories of activities and CNRAs. The policy in 31 TAC §501.14(h) applies to the
construction of structures in and the filling of critical areas, which is equivalent to the term
"special aquatic sites" under the §404(b)(1) Guidelines. Critical areas are coastal wetlands,
submerged aquatic vegetation, tidal sand or mud flats, oyster reefs, and hard substrate reefs. In
contrast, the policy in 31 TAC §501.14(j) applies to a narrower category of activities, but a
broader category of CNRAs. It applies only to dredging and disposal and placement of dredged
material. In addition to critical areas, however, it applies to coastal waters, submerged lands,
coastal shore areas, and Gulf beaches.

The dredging policy contains a special provision that is designed to incorporate into the TCMP
an equivalent to §404(b)(2) of the federal CWA. Section 404(b)(2) applies when a dredging
activity does not comply with the §404(b)(1) Guidelines and therefore cannot be authorized. In
that case, the costs of any potential impairment to navigation resulting from not performing the
dredging, whether it be a physical impairment or an economic impairment, must also be
considered. If the costs of not dredging outweigh the benefits, the dredging may be authorized.

The TCMP reflects this provision at 31 TAC §501.14()(1)(D). It provides that if a dredging
activity would be prohibited solely by 31 TAC §501.14(G)(1)(C), which mirrors the full
mitigation sequence and significant degradation provisions of the §404(b)(1) Guidelines, it may
be authorized if the economic consequences of failure to dredge the waterway in question would
be detrimental to the public and national interest. However, the dredging must still comply with
the provisions of 31 TAC §501.14()(1)(A) and (B), which respectively requires that impacts
must be avoided and minimized to the greatest extent practicable and prohibits the violation of
state water quality standards.

It is anticipated that this exceptional provision will be rarely raised and even more rarely applied.
If this provision were to be invoked, it would have to be included in the consistency
determination for the dredging activity prepared by the permit applicant or federal agency
proposing the activity. Therefore, that applicant or agency bears the burden of demonstrating
that the provision applies to the dredging in question. In making these decisions, the Council
will consider the relevant statements of national interest in Chapter Seven, including specifically
that from the Corps relating to dredging.

The TCMP establishes new state-level requirements for beneficial use of drédged material.
Section 501.14()(4)(B) requires that dredged material from commercially navigable waterways
be used beneficially, unless it costs "significantly greater" than disposal or placement in a
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nonbeneficial manner and the resulting benefits do not justify the costs. This section also
establishes factors to consider if the costs of the beneficial use of dredged material are
"significantly greater" than the costs of disposal in a non-beneficial manner.

The Council and the Corps recognize that review of current maintenance dredging practices
should be phased in so that the Corps's and local sponsors' existing planning and budgeting
cycles may programmatically address these practices. Application of these policies to
maintenance dredging activities will take place through implementation of the Memorandum of
Agreement (MOA) Between the Council and the Corps (Regarding Review of Coastal
Maintenance Dredging Activities, dated October 27, 1994).

The MOA phases in application of these policies in several ways. First, maintenance dredging
projects in commercially navigable waterways in the coastal zone will be reviewed over the first
three to five years after federal approval of the TCMP. Second, if the Council finds a
maintenance dredging project inconsistent, the MOA requires the Council and the Corps to
engage in an alternative dispute resolution process for a period of up to two years. Third, the
final consistency determination for the project may include a schedule for implementing changes
to current maintenance dredging practices required for a project to be consistent with the TCMP.

These three provisions are designed to mitigate situations where changes to current maintenance
dredging practices will be required and funds are not immediately available to implement the
changes. They are intended to provide flexibility for the Corps, local sponsors, the state, and
others to plan, budget for, and seek the necessary funding for the incremental costs under 31
TAC §501.14(5)(4)(B) or other provisions of the dredging and dredged material disposal and
placement policy.

It is the Council's goal to promote beneficial use of dredged material where it is prudent, feasible,
and cost-effective, while allowing the continued construction, operation, and maintenance of
commercially navigable waterways. If the project is a maintenance project included in the MOA,
the Council would consider the cost factors under 31 TAC §501.14(j)(4)(B) within the MOA
process. Under §VILD. of the MOA, the initial consistency determination for the project may
include a schedule for implementing a beneficial use project. This schedule would be designed
to allow sufficient time to seek necessary funding for incremental costs when a beneficial use is
prudent, feasible, and cost effective, but funds for the incremental costs are not immediately
available. If the federal sponsor, local sponsors, and if applicable, the other entities sponsoring
the beneficial use project cannot obtain funding for the incremental cost of a beneficial use
project, the cost/benefit analysis required by 31 TAC §501.14()(4)(B) would include
consideration of any increased cost to dredging due to deferred maintenance, safety risks to
navigation, vessel draft restrictions, the potential for closure of a commercially navigable
waterway from the failure to dredge, and the cost to local, state, and national economies due to
closure of a commercially navigable waterway. These costs would be considered "costs of the
beneficial use” under 31 TAC §501.14(3)(4)(B). The Council would consider them in the context
of a revised consistency determination to be submitted without consideration of a beneficial use
project. The Corps would submit this to the Council under §VIII.C of the MOA after good faith
efforts have failed to obtain funds.
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Management Authority and Administration

Chapter 86 of the Parks and Wildlife Code authorizes the TPWD to manage and protect mar],
sand, gravel, shell, and mudshell located in the beds of state-owned waterways. TPWD rules
under 31 TAC Chapter 57 establish procedures for the issuance of permits for the taking of these
resources. The TPWD will comply with the policy in 31 TAC §501.14(j)(8) and (9) when
adopting rules and issuing permits under this authority.

In accordance with TPWD rules, a permit cannot be issued without findings on navigation,
conservation, economics, general environmental concerns, fish and wildlife values, recreation,
and relative public and private benefits. The rules require that the following criteria be
considered in the evaluation of a permit request:

1. whether the operation under the proposed permit will damage or injure oysters, oyster
beds, or fish-inhabited waters;

2.  whether the operation will damage or injuriously affect any island, reef, bar, channel,
creek, or bayou used for frequent or occasional navigation, or change any current that will
affect navigation; and

3.  the requirements of industry for such sedimentary materials and the relative value of
their commercial use to the state.

Other criteria considered include whether granting the permit will have a material adverse effect
on recreational activity, commercial fishing, or the general seafood industry in the area of the
permit and the effect, if any, on navigation in the area of the permit. The list of criteria is
discretionary and is not exclusive, so that the TPWD may consider other factors as appropriate
for individual permits.

Several exemptions from the requirements to obtain a permit or pay for dredged material are
provided. Dredging necessary or incidental to navigation and dredging under state or federal
authority is exempt. The holder of an oil and gas lease executed by the state is not required to
obtain a permit. Entities obtaining sand or gravel to be used on public roads and streets are
exempt from the requirement to pay the state for materials. The taking of sediment from areas
near a seawall for any purpose other than that necessary or incidental to navigation or dredging
under state or federal authority is prohibited.

If, after granting a permit, the TPWD finds that the use of excessive equipment is causing
siltation or other damage to oysters, oyster beds, or fish-inhabited waters, the quantity and/or
type of equipment used in a particular area may be limited. Failure or refusal to comply with the
terms of the permit or the violation of any law or condition pertaining to the taking of marl, sand,
and/or gravel will result in immediate termination or revocation of all rights conferred in or
claimed under the permit, and the permit may be canceled by the TPWD.

By virtue of their incorporation in 31 TAC Ch. 16, the GLO and SLB must comply with the
policies in this category when approving oil, gas, and other mineral lease plans of operations;
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granting surface leases, easements, and permits; and adopting rules under Chapters 32, 33, and
51-53 of the Texas Natural Resources Code and Chapter 61 of the Texas Water Code for
dredging and dredged material disposal and placement. The policies in 31 TAC Ch. 16 reflect
the mitigation sequencing and other provisions of the §404(b)(1) Guidelines.

The GLO and the SLB are the management entities for activities on state-owned lands under the
authority of chapters 32, 33, and 51-53 of the Texas Natural Resources Code.

Under 31 TAC Chapter 155, easements are issued to lessees for dredging of channels to allow
access to the holder of any surface or mineral interests in coastal public lands for purposes
necessary or appropriate to the use of such interests. In addition to the policies in 31 TAC,
Chapter 155 establishes standards and criteria for the siting, design, and construction of dredged
channels and dredged material disposal. To the extent feasible, project plans should utilize piers
or catwalks to reach deeper water areas rather than channels or canals. A channel or basin should
be designed to ensure adequate flushing and to prevent the creation of pockets or other hydraulic
conditions which would cause stagnant water pockets. Dredging for navigational access should
be well planned to prevent excavation of an unnecessary channel. Where several landowners are
to be served by a project, peripheral canals leading to a central navigational channel should be
considered rather than separate access channels for each waterfront landowner. The alignment of
a channel or canal should make maximum use of a natural or existing channel. Design and
alignment should minimize disruption of natural sheetflow, water flow, and drainage systems
and avoid oyster reefs and highly productive wetland areas. Any proposal to dredge a channel
through highly productive coastal public lands is discouraged and will be approved only in
unusual circumstances. Dredging should be conducted in a manner that minimizes turbidity and
dispersal of dredged material.

Guidelines for dredged material disposal include placement, to the extent possible, of all dredged
material on suitable uplands above mean high water, and location of disposal areas in areas of
relatively low productivity above the mean high water line. Any toxic material should be
disposed of in an upland area behind impervious dikes unless detoxification is undertaken.
Open-water and deep-water disposal should be considered as alternatives only if upland
alternatives are not feasible and should be seriously considered only after careful consultation
with concerned agencies. Habitat creation and improvement should be considered when only
minor environmental damage would result.

Under 31 TAC Chapter 13, miscellaneous easements are granted for rights-of~way across public
lands for oil and gas pipelines, transmission lines, roads, and other linear facilities. Surface
leases are granted for the construction of commercial facilities and other non-waterfront
structures. These authorizations must comply with the policies in this category if such structures
or facilities involve dredging or disposal and placement of dredged material.

In the Texas Coastal Waterway Act of 1975, TxDOT received a mandate to carry out a state
coastal policy relating to navigation. As part of this policy, the state declared its support of
environmentally sound shallow-draft navigation in the state's coastal waters. It is also state
policy to strive to prevent the waste of both publicly and privately owned natural resources and
to prevent or minimize adverse impacts to the environment. The state also pledged to maintain,
preserve, and enhance wildlife and fisheries. The legislation specifically authorized TxDOT to
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acquire by gift, purchase, or condemnation any property or interest in property deemed necessary
to fulfill its responsibilities under this authority, including easements and rights-of-way for
dredged material disposal sites and channel expansion, relocation, or alteration. TxDOT is also
responsible for evaluating the Gulf Intracoastal Waterway (GIWW), including the importance of
the waterway, principal problems of the waterway, significant modifications to the waterway,
and specific recommendations for legislative action.

Amendments to the Texas Coastal Waterway Act in 1995 allow the Texas Transportation
Commission, through TxDOT, to enter into agreements with the U.S. Army Corps of Engineers
to participate in the cost of a project to beneficially use material dredged from the GIWW.

TxDOT has organized a state interagency committee of natural and economic resource agencies
to help address problems and to recommend solutions concerning the GIWW. The committee
also assists in the selection of dredged material disposal sites. As a means of selecting
environmentally and operationally suitable sites, TXDOT appoints a task force consisting of
representatives from state agencies, the Corps of Engineers, and federal resource protection
agencies. After a site has met the approval of the task force, the Corps of Engineers coordinates
the environmental approval process in accordance with the National Environmental Policy Act.
The opinions and recommendations of the task force are advisory in nature.

The 1975 legislation mandates that public hearings be held to receive evidence and testimony
concerning the desirability of the proposed acquisition of any property or interest in property for
any dredged material disposal site, or for the widening, relocation, or alteration of the main
channel of the GIWW. Based on public testimony and environmental findings, TXDOT makes a
determination on the proposed use of the property.

TxDOT must comply with the policies in this category when adopting rules and taking actions as
local sponsor of the Gulf Intracoastal Waterway under Texas Civil Statutes, article 5415e-2.

The commission is the state agency responsible for issuing certifications pursuant to §401 of the
federal CWA to ensure that federal permits for dredging and filling activities comply with Texas
Water Quality Standards. No person may conduct any activity under federal permit or license
which may result in any discharge into or adjacent to waters in the state unless the person has
received a certification (30 TAC §279.4).

In accordance with the federal CWA §404, any entity intending to discharge dredged or fill

" material into the waters of the U.S., including wetlands, must obtain a permit from the U.S.
Army Corps of Engineers. All §404 permits must receive a water quality certification from the
RRC under §401 of the CWA for dredging activities associated with oil and gas exploration,
development, and production, including transportation by pipeline or from the TNRCC for all
other dredging activities. The §401 water quality certification attests that a proposed activity
resulting in a discharge to surface waters will not cause a violation of the state's water quality
standards set out in 30 TAC Chapter 307. The TNRCC and the RRC must comply with the
policies in this category when issuing water quality certifications and adopting rules under
Chapter 26 of the Texas Water Code and Chapter 91 of the Texas Natural Resources Code,
governing certification of compliance with surface water quality standards for federal actions and
permits authorizing dredging or the discharge or placement of dredged material.
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The TNRCC's §401 water quality certification review process has been strengthened by
clarifying the TNRCC's policy on wetlands protection and by providing consistency between
related state and federal rules (30 TAC §279.11). The TNRCC regulations incorporate a
mitigation sequence to avoid, minimize, and compensate for adverse impacts on wetlands. The
Railroad Commission has adopted rules for a §401 water quality certification process similar to
the process adopted by the TNRCC.

The RRC is the state agency responsible for issuing certifications pursuant to §401 of the federal
CWA to ensure that federal permits for dredging and filling activities associated with oil and gas
exploration, production, or pipeline construction comply with Texas Water Quality Standards.

The TPWD must comply with the policies in this category when adopting rules under 31 TAC
Chapter 57 (relating to fisheries) governing dredging and dredged material disposal and
placement. The rules under Chapter 57 recognize that wetland areas are of indispensable value
to fish and wildlife. Section 57.1 provides guidance to staff commenting on permits for dredging
or advocating methods of disposal of dredged material to minimize detrimental environmental
effects. Section 57.141 provides that the TPWD will oppose wetland channelization and
drainage as a general practice.

Exemptions

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. Excepted
from this provision are activities exempted from the requirement for a permit for the discharge of
dredged or fill material, described in Code of Federal Regulations, Title 33, §323.4 and/or Code
of Federal Regulations, Title 40, §232.3, including but not limited to normal farming,
silviculture, and ranching activities such as plowing, seeding, cultivating, minor drainage, and
harvesting for the production of food, fiber, and forest products, or upland soil and water
conservation practices. A §401 water quality certification is not required for these activities.

Acquisition of a Site for the Placement or Disposal of Dredged Material From, or the
Expansion, Relocation, or Alteration of, the Gulf Intracoastal Waterway. None.

Mineral Lease Plan of Operations. Mineral lease plans of operations are not currently a
condition for obtaining a mineral lease from the GLO/SLB.

Geophysical of Geochemical Permit. Holders of valid oil and gas leases are not required to
have a geophysical or geochemical permit (TEX. NAT. RES. CODE ANN. §52.322).

Miscellaneous Easement, Surface Lease, Coastal Lease, and Navigation District Lease.
None.

Coastal Easement, and Structure Registration. Piers over the size specified for structure
registrations are subject to the requirement of a coastal easement as specified in (TEX. NAT.
RES. CODE ANN. §33.111).

Cabin Permit. No cabin permit may be required for structures, excavations, or other similar
structures as long as they are located wholly on the private littoral upland, even though the
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activities may result in the area being inundated by public water (TEX. NAT. RES. CODE ANN.
§33.122).

Agency or Subdivision Wetlands Mitigation Bank. Approval of a wetland mitigation bank is
based upon a proposed Memorandum of Agreement (MOA) and the MOA's compliance with
national guidelines adopted in November 1995.

Permit for Disturbing Marl, Sand, Shell, or Gravel on State-Owned Land. Several
exemptions apply to the use of marl, sand, gravel, shell, and mudshell for public purposes, such
as seawalls and state oil and gas leases (PARKS & WILDLIFE CODE ANN. Ch. 86).

Variances

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The RRC
may waive the requirement for water quality certification (16 TAC §3.93).

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The
TNRCC may waive the requirement for water quality certification (30 TAC §279.4).

Acquisition of a Site for the Placement or Disposal of Dredged Material From, or the
Expansion, Relocation, or Alteration of, the Gulf Intracoastal Waterway. None.

Mineral Lease Plan of Operations, Geophysical or Geochemical Permit, Miscellaneous
Easement, Surface Lease, and Cabin Permit. None.

Structure Registration. All uses described for structure registrations must be registered with
the School Land Board (TEX. NAT. RES. CODE ANN. §33.115). There is no statutory
provision for a variance from this requirement.

Coastal Easement. There is no statutory provision for varying from the coastal easement
requirement.

Coastal Lease. There is no statutory provision for varying from the coastal lease requirement
(TEX. NAT. RES. CODE ANN. §33.105).

Navigation District Lease. There is no statutory provision expressly granting variance
authority.

Agency or Subdivision Wetlands Mitigation Bank. Approval of a wetland mitigation bank is
based on a proposed MOA.

Permit for Disturbing Marl, Sand, Shell, or Gravel on State-Owned Land. None.

Monitoring and Enforcement

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. Members
and employees of the RRC, on proper identification, may enter public or private property to
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inspect and investigate conditions relating to the quality of water in the state (TEX. NAT. RES.
CODE ANN. §91.1012). Violations may subject a person to administrative penalties of up to
$10,000 per day for each violation as well as criminal penalties (TEX. NAT. RES. CODE ANN.
§81.0531 and §91.002).

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The
members of the TNRCC and their agents are entitled to enter any public or private property at
any reasonable time for the purpose of inspecting and investigating conditions relating to the
water quality of the state (TEX. WATER CODE ANN. §26.014). Violations may subject a
person to administrative penalties of up to $10,000 per day for each violation as well as civil and
criminal penalties (TEX. WATER CODE ANN. §26.136, §26.122, and §26.2121).

Acquisition of a Site for the Placement or Disposal of Dredged Material From, or the
Expansion, Relocation, or Alteration of, the Gulf Intracoastal Waterway. Not applicable.

Mineral Lease Plan of Operations. None.

Geophysical or Geochemical Permit. A violation of the conditions or provisions of the
geophysical or geochemical permit is a misdemeanor punishable by a fine of not less than $100
nor more than $1000 per day. (TEX. NAT. RES. CODE ANN. §52.325). All operations are
subject to inspection and monitoring by the land commissioner or the commissioner's
representatives at any time. Within 30 days of the expiration of the permit, the permittee must
file with the commissioner a sworn "summary of activities" report (31 TAC §9.4(f)).

Miscellaneous Easement. Existing MEs must be renewed periodically. Easements may be
granted for a term of years. The commissioner may set a perpetual term if it is deemed to be in
the best interest of the state (TEX. NAT. RES. CODE §51.296). No person may undertake the
activities described above for MEs on state-owned land without an easement from the
commissioner or the board. A person without an easement is subject to a penalty of not more
than $1,000 per day, the removal of the structure, or the filing of a lien (TEX. NAT. RES. CODE
ANN. §51.302).

Surface Lease. Failure to obtain a lease prior to engaging in the actions listed above for surface
leases subjects the actor to a fine of no more than $1,000 per day, removal of the structure, and/or
filing of a lien on the structure (TEX. NAT. RES. CODE ANN. §51.302). Civil penalties of not
more than $200 per day per structure on coastal public lands may be assessed (TEX. NAT. RES.
CODE ANN. §33.112).

Structure Registration. ‘Any owner of littoral property who fails to register with the School
Land Board the location and dimensions of the pier to be constructed according to the
specifications described for structure registrations is subject to a civil penalty of no more than
$200 (TEX. NAT. RES. CODE ANN. §33.116).

Coastal Easement. Any construction or placement of a structure on coastal public land without
first obtaining a coastal easement from the General Land Office is subject to a civil penalty of
not more than $200 (TEX. NAT. RES. CODE ANN. §33.112). Violations can also result in
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penalties of no more than $1,000 per day per violation, the removal of the structure, or the filing
of a lien (TEX. NAT. RES. CODE ANN. §51.302).

Coastal Lease. Engaging in regulated activities without a coastal lease will subject the actor to a
civil penalty of not more than $200 (TEX. NAT. RES. CODE ANN. §33.112). Violations can
also result in penalties of no more than $1,000 per day per violation, the removal of the structure,
or the filing of a lien (TEX. NAT. RES. CODE ANN. §51.302).

Cabin Permit. Failure to obtain a cabin permit is subject to a civil penalty of not less than $50
nor more than $1,000 (TEX. NAT. RES. CODE ANN. §33.120).

Navigation District Lease. If lands leased from the state are used by the navigation district for
any purpose or use not approved by the School Land Board, the lease may be terminated and the
lands shall revert to the State of Texas (TEX. WATER CODE ANN. §61.116).

Agency or Subdivision Wetlands Mitigation Bank. The Mitigation Bank Review Team
(MBRT) must agree to appropriate assessment methods. Selection of the appropriate assessment
method will be determined on a case-by-case basis. Methods could include the Wetland
Evaluation Technique, Habitat Evaluation Procedures, or other methods determined appropriate
by the MBRT, including best professional judgement.

Permit for Disturbing Marl, Sand, Shell, or Gravel on State-Owned Land. Persons violating
the provisions of Chapter 86 are subject to penalties of $500 per day. (PARKS & WILDLIFE
CODE ANN. §86.020).

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. The
Railroad Commission is required to adopt rules and issue permits as necessary to prevent
pollution of surface and subsurface water related to oil and gas exploration and production
activities (TEX. NAT. RES. CODE ANN. §91.101).

Certification of a Federal Permit for the Discharge of Dredged or Fill Material. Aftera
public hearing, notice of which shall be given to the permittee, the TNRCC may require the
permittee to conform to new or additional conditions (TEX. WATER CODE ANN. §26.029).

Acquisition of a Site for the Placement or Disposal of Dredged Material From, or the
Expansion, Relocation, or Alteration of, the Gulf Intracoastal Waterway. Section 6(d) of
article 5415e-2 requires the Texas Transportation Commission to coordinate with appropriate
state and federal agencies whenever its proposed acquisitions will potentially have a significant
environmental impact or effect on coastal public lands, coastal marshes and similar areas,
wildlife, or fisheries.

Mineral Lease Plan of Operations. The Texas land commissioner may include in the lease any
provision the commissioner considers necessary for protection of the interests of the state (TEX.
NAT. RES. CODE ANN. §53.016(b)).
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Geophysical or Geochemical Permit. The commissioner may make rules relating to
geophysical or geochemical exploration, permits, or permittees the commissioner considers
appropriate (TEX. NAT. RES. CODE ANN. §52.324 and §53.163).

Miscellaneous Easement. The grant of a miscellaneous easement may contain any provisions
that the commissioner considers necessary to protect the interests of the state (TEX. NAT. RES.
CODE ANN. §51.305).

Surface Lease. If an application for a surface lease is granted, the School Land Board shall
determine the reasonable terms, conditions, and considerations for the lease (TEX. NAT. RES.

CODE ANN. §33.104).
Structure Registration and Coastal Easement. None.

Coastal Lease. The SLB has the authority to determine the reasonable terms, conditions, and
consideration for a coastal lease (TEX. NAT. RES. CODE ANN. §33.104).

Cabin Permit. The School Land Board may not grant an application for a cabin permit which
would violate the public policy of this state (TEX. NAT. RES. CODE ANN. §33.129).

Navigation District Lease. After submission of evidence, the School Land Board shall
authorize the issuance or denial of the proposed navigation district lease and shall determine any
other conditions necessary to best serve the interests of the general public (TEX. WATER CODE
ANN. §61.116).

Agency or Subdivision Wetlands Mitigation Bank. The GLO must approve a mitigation bank
prior to the establishment and maintenance of such a bank (TEX. REV. CIV. STAT. ANN. art.
5421(u)). :

Permit for Disturbing Marl, Sand, Shell, or Gravel on State-Owned Land. The Parks and
Wildlife Commission shall manage, control, and protect marl and sand of commercial value and
all gravel, shell, and mudshell located within the tidewater limits of the state and on islands
within those limits, and within the freshwater areas of the state not embraced by a survey of
private land, and on islands within those areas (PARKS & WILDLIFE CODE ANN. §86.001).
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POLICY CATEGORY 11: CONSTRUCTION IN THE BEACH/DUNE SYSTEM

State Agency Action and Managed Uses

GL.O - Certification of Local Government Beach Access or Dune Protection Plan
(TEX. NAT. RES. CODE ANN. §33.2053(a)(10))

Certain local governments are required to adopt and implement programs for the preservation of
dunes and enhancement of use of and access to and from public beach (31 TAC §15.3(a)). The
plans regulate activities that could destroy or promote erosion of public beaches and other coastal
public resources. They encourage environmentally sound erosion response methods and
discourage methods such as rigid shorefront structures which can have a harmful impact on the
environment (31 TAC §15.1(5)).

Local Government - Dune Protection Permit that Authorizes Construction Activity that is
Located 200 Feet or Less Landward of the Line of Vegetation and that Results in the
Disturbance of more than 7,000 Square Feet of Dunes or Dune Vegetation, Construction
Activity that Results in the Disturbance of more 7,500 Cubic Yards of Dunes, or a Coastal
Shore Protection Project Undertaken on a Gulf Beach or 200 Feet or Less Landward of the
Line of Vegetation that Affects more than 500 Linear Feet of Gulf Beach

(TEX. NAT. RES. CODE ANN. §§33.2053(I)(1)-(3))

Damaging, destroying, or removing a sand dune or portion of a sand dune seaward of a dune
protection line or within a critical dune area or killing, destroying, or removing in any manner
any vegetation growing on a sand dune seaward of a dune protection line or within a critical dune
area (TEX. NAT. RES. CODE ANN. §63.091). Prohibited land and water use: construction of
any barrier, obstruction, or restraint that will interfere with the public's right to enter, leave, or
use any public beach or any larger area abutting on or contiguous to a public beach if the public
has acquired a right of use or easement or has retained a right by virtue of continuous right in the
public (TEX. NAT. RES. CODE ANN. §61.013).

Local Government - Beachfront Construction Certificate that Authorizes Construction
Activity that is Located 200 Feet or Less Landward of the Line of Vegetation and that
Results in the Disturbance of More than 7,000 Square Feet of Dunes or Dune Vegetation, a
Coastal Shore Protection Project Undertaken on a Gulf Beach or 200 Feet or Less
Landward of the Line of Vegetation that Affects More than 500 Linear Feet of Gulf Beach,
or a Closure, Relocation, or Reduction in Existing Public Beach Access or Public Beach
Access Designated in an Approved Local Government Beach Access Plan, Other than for a
Short Term(TEX. NAT. RES. CODE ANN. §§33.2053(I)(1),(3), and (4))

The certificate regulates construction that could destroy and erode public beaches and other
coastal public resources (31 TAC §15.1(5)).

Policies

The GLO shall comply with the policies in this category when certifying local government dune
protection and beach access plans and adopting rules under the Texas Natural Resources Code,
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Chapters 61 and 63. Local governments required by the Texas Natural Resources Code,

Chapters 61 and 63, and 31 TAC Chapter 15 (relating to Coastal Area Planning) to adopt dune ‘
protection and beach access plans shall comply with the applicable policies in this category when ‘
issuing beachfront construction certificates and dune protection permits.

Construction in critical dune areas and adjacent to Gulf beaches shall comply with the policies in
this category.

A. Construction within a critical dune area that results in the material weakening of
dunes and material damage to dune vegetation shall be prohibited.

B. Construction within critical dune areas that does not materially weaken dunes or
materially damage dune vegetation shall be sited, designed, constructed,
maintained, and operated so that adverse "effects" (as defined in 31 TAC §15.2,
relating to Coastal Area Planning) on the sediment budget and critical dune areas
are avoided to the greatest extent practicable. Practicability shall be determined
by considering the effectiveness, scientific feasibility, and commercial availability
of the technology or technique. Cost of the technology or technique shall also be
considered. Adverse effects (as defined in 31 TAC Chapter 15, relating to Coastal
Area Planning) that cannot be avoided shall be:

i. minimized by limiting the degree or magnitude of the activity and its
implementation;

i. rectified by repairing, rehabilitating, or restoring the adversely affected
dunes and dune vegetation; and

iii. compensated for on-site or off-site by replacing the resources lost or
damaged seaward of the dune protection line.

C. Rectification and compensation for adverse effects that cannot be avoided or
minimized shall provide at least a one-to-one replacement of the dune volume and
vegetative cover, and preference shall be given to stabilization of blowouts and
breaches and on-site compensation.

D. The ability of the public, individually and collectively, to exercise its rights of use
of and access to and from public beaches shall be preserved and enhanced.

E. Nonstructural erosion response methods such as beach nourishment, sediment
bypassing, nearshore sediment berms, and planting of vegetation shall be
preferred instead of structural erosion response methods. Subdivisions shall not
authorize the construction of a new erosion response structure within the
beach/dune system, except for a retaining wall located more than 200 feet
landward of the line of vegetation. Subdivisions shall not authorize the
enlargement, improvement, repair or maintenance of existing erosion response
structures on the public beach. Subdivisions shall not authorize the repair or
maintenance of existing erosion response structures within 200 feet landward of
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the line of vegetation except as provided in 31 TAC 15.6(d) of this title (relating
to Concurrent Dune Protection and Beachfront Construction Standards).

Management Authority and Administration

Under Chapter 61 of the Texas Natural Resources Code and 31 TAC Chapter 15, the GLO and
the Office of the Attorney General (OAG) are responsible for protecting the public's right to use
and have access to and from the public beach, and for providing standards to the local
governments certifying that construction on land adjacent to the Gulf of Mexico is consistent
with such public rights.

Coastal development is the primary activity the GLO manages under the Open Beaches Act
(Chapter 61 of the Texas Natural Resources Code), the Dune Protection Act (Chapter 63 of the
Texas Natural Resources Code), and Texas Water Code, Chapter 16. GLO jurisdiction extends
to the construction of public, residential, commercial, and industrial structures that affect the
critical dune areas, Gulf beaches, and coastal hazard areas. Amendments to the above-mentioned
acts in 1991 required the GLO to promulgate rules for the protection of coastal sand dunes and to
ensure the public's right to use of and access to the public beach. The GLO must comply with
the policies in this category when certifying local government dune protection and beach access
plans.

The beachfront construction certification area is the land adjacent to and landward of public
beaches and lying in the area either up to the first public road not parallel to the beach, or the area
up to 1,000 feet of mean high tide, whichever distance is greater (31 TAC §15.3(c)). Critical
dune areas are all dunes and dune complexes located within 1,000 feet of mean high tide of the
Gulf of Mexico (31 TAC §15.3(d)). Local governments without certified plans cannot permit
construction within the jurisdiction of the Dune Protection and Open Beaches Acts (31 TAC

§15.3(p)).

Local governments have direct management authority over coastal development but are subject
to GLO and OAG oversight. The Open Beaches Act and Dune Protection Act require local
governments to adopt dune protection and beach access plans that comply with the GLO rules for
management of the beach/dune system. Local governments can fund, directly engage in, or
permit construction activities affecting the beach/dune system. Local governments required by
the Texas Natural Resources Code, Chapters 61 and 63, and 31 TAC Chapter 15 (relating to
Coastal Area Planning) to adopt dune protection and beach access plans must comply with the
GLO rules and the policies in this category when issuing beachfront construction certificates and
dune protection permits.

The beachfront construction certification area is the land adjacent to and landward of public
beaches and lying in the area either up to the first public road not parallel to the beach, or the area
up to 1,000 feet of mean high tide, whichever distance is greater (31 TAC §15.3(c)).

Critical dune areas are within 1,000 feet of mean high tide and are essential to the protection of
state-owned land, public beaches, and submerged land (TEX. NAT. RES. CODE ANN.
§63.121). Permits are required within the critical dune area or seaward of the dune protection
line (TEX. NAT. RES. CODE ANN. §63.0091). :
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Exemptions

Certification of Local Government Beach Access or Dune Protection Plan. National park
areas, national wildlife refuges, or other designated national natural areas; state park areas, state
wildlife refuges, or other designated state natural areas; and beaches on islands and peninsulas
not accessible by public road or ferry are exempt from local government plans (31 TAC

§15.3(q)).

Beachfront Construction Certificate. Beachfront certification for construction does not
prevent any agency or subdivision of the state or federal government from erecting or
maintaining any groin, seawall, barrier, pass, channel, jetty, or other structure as an aid to
navigation, protection of the shore, fishing, safety, or other lawful purpose authorized by the
constitution or laws of Texas or the United States (TEX. NAT. RES. CODE ANN. §61.022).

Dune Protection Permit. The following activities are exempt from permit requirements but are
subject to requirements of the Open Beaches Act and local laws: (1) exploration for and
production of oil and gas and reasonable and necessary activities directly related to such
exploration and production; (2) grazing livestock and reasonable and necessary activities directly
related to grazing; and (3) recreational activities other than operation of a recreational vehicle
(31 TAC §15.3(s)(2)).

Variances

Certification of Local Government Beach Access or Dune Protection Plan. There is no
provision authorizing variances from the requirements for certification of local government
plans.

Dune Protection Permit and Beachfront Construction Certificate. A local government shall
inform the GLO and the FEMA regional representative before it issues any variance from FEMA
regulations or allows any activity in variance of FEMA's regulations (31 TAC §15.6(¢)(2)).

Monitoring and Enforcement

Certification of Local Government Beach Access or Dune Protection Plan. Any person or
local government who violates the Dune Protection Act, the Open Beaches Act, or a permit or a
certificate condition is liable to the GLO for a civil penalty of not more than $1,000 per violation
per day (31 TAC §15.9).

Beachfront Construction Certificate. Any person or local government who violates a
certificate condition is liable to the GLO for a civil penalty of not more than $1,000 per day (31
TAC §15.9). The GLO may assist the attorney general in enforcement (TEX. NAT. RES. CODE
ANN. §61.011).

Dune Protection Permit. Any person or local government who violates the Dune Protection
Act, the Open Beaches Act, or a permit or certificate condition is subjected to a civil penalty of
not less than $50 nor more than $1,000 per violation per day (31 TAC §15.9).
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Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Certification of Local Government Beach Access or Dune Protection Plan. The
commissioners court or other governing body of the municipality may include in a permit the
terms and conditions it finds necessary to assure the protection of life, natural resources, and
property (TEX. NAT. RES. CODE ANN. §63.055).

Beachfront Construction Certificate. Certification is issued pursuant to the public policy of
the state which upholds the public right to ingress and egress to and from state-owned beaches
within the scope described under "Agency Action and Managed Uses" above. The public policy
forbids interference with safe and healthy use of state beaches (TEX. NAT. RES. CODE ANN.
§61.011).

Dune Protection Permit. The commissioners court or governing body of the municipality may
include in a permit the terms and conditions it finds necessary to assure the protection of life,
natural resources, and property (TEX. NAT. RES. CODE ANN. §63.055).
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POLICY CATEGORY 12: DEVELOPMENT IN COASTAL HAZARD AREAS
Policies

1. Subdivisions participating in the National Flood Insurance Program shall adopt
ordinances or orders governing development in special hazard areas under Texas Water
Code, Chapter 16, Subchapter 1, and Texas Local Government Code, Chapter 240,
Subchapter Z, that comply with construction standards in regulations at Code of Federal
Regulations, Title 44, Parts 59-60, adopted pursuant to the National Flood Insurance Act,
42 United States Code Annotated, §§4001 e seq.

2. Pursuant to the standards and procedures under the Texas Natural Resources Code,
Chapter 33, Subchapter H, the GLO shall adopt or issue rules, recommendations,
standards, and guidelines for erosion avoidance and remediation and for prioritizing
critical erosion areas.

Management Authority and Administration

The National Flood Insurance Program is a voluntary federal program in which local
governments may participate. The purpose of the program is to make flood insurance coverage
available for those communities that encourage sound land use by minimizing exposure of
property to flood loss. Local governments have the state authority to implement the federal
regulations under Texas Water Code, Chapter 16, Subchapter I, governing flood insurance, and
Texas Local Government Code, Chapter 240, Subchapter Z, governing land use regulation for
flood control in coastal counties. The construction standards under Code of Federal Regulations,
Title 44, Parts 59-60, adopted pursuant to the National Flood Insurance Act (42 U.S.C.A. §4001
et seq.) establish minimum bottom-floor elevations and require that structures be designed for
resistance to wind and water loads. :

Under Texas Natural Resources Code, Chapter 33, the GLO is responsible for coordinating a
plan and promulgating rules for coastal erosion avoidance and remediation. See "Shoreline
Erosion Response" in Chapter Six, "Special Planning."
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POLICY CATEGORY 13: DEVELOPMENT WITHIN COASTAL BARRIER RESOURCE
SYSTEM UNITS AND OTHERWISE PROTECTED AREAS ON
COASTAL BARRIERS

State Agency Action and Managed Uses

TNRCC - Creation of a Special Purpose District or Approval of Bonds for the Purpose of
Construction of Infrastructure on Coastal Barriers
(TEX. NAT. RES. CODE ANN. §33.2053(f)(4))

Levee improvement districts are created to construct and maintain levees along rivers, streams,
and creeks; regulate drainage; and perform other improvements of reclaimed land (TEX.
WATER CODE ANN. §57.091). Irrigation districts are created to deliver untreated water for
irrigation and to provide for drainage of lands (TEX. WATER CODE ANN. §58.121).
Navigation districts are created for purposes reasonably related to the promotion of navigation
(TEX. WATER CODE ANN. §61.116). Special utility districts may be created to provide water
to towns, cities, and other political subdivisions of this state, to private business entities, and to
individuals (TEX. WATER CODE ANN. §65.012). Stormwater control districts are created to
control stormwater and floodwater and to prevent area and downstream flooding in all or part of
a watershed (TEX. WATER CODE ANN. §66.012). '

TxDOT - Transportation Construction Project or Maintenance Program
(TEX. NAT. RES. CODE ANN. §33.2053(d)(2))

Texas Transportation Commission approvals of plans for the location, construction, and
maintenance of the state highway system and public roads and of the location, construction, and
maintenance of individual state highway system projects.

Policies

TNRCC rules and approvals for the creation of special districts and for infrastructure projects
funded by issuance of bonds by water, sanitary sewer, and wastewater drainage districts under
Texas Water Code, Chapter 50; water control and improvement districts under Texas Water
Code, Chapter 50; municipal utility districts under Texas Water Code, Chapter 54; regional plan
implementation agencies under Texas Water Code, Chapter 54; special utility districts under
Texas Water Code, Chapter 65; stormwater control districts under Texas Water Code, Chapter
66; and all other general and special law districts subject to and within the jurisdiction of the
TNRCC, shall comply with the policies in this category.

TxDOT rules and approvals under Texas Civil Statutes, article 6663 ef seq., governing planning,
design, construction, and maintenance of transportation projects, shall comply with the policies
in this category.

Development of new infrastructure or major repair of existing infrastructure within or supporting
development within Coastal Barrier Resource System Units and Otherwise Protected Areas
designated on maps dated October 24, 1990, under the Coastal Barrier Resources Act, 16 United
States Code Annotated, §3503(a), shall comply with the policies in this category.
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A. Development of publicly funded infrastructure shall be authorized only if it is essential
for public health, safety, and welfare, enhances public use, or is required by law.

B. Infrastructure shall be located at sites at which reasonably foreseeable future expansion
will not require development in critical areas, critical dunes, Gulf beaches, and washover
areas within Coastal Barrier Resource System Units or Otherwise Protected Areas.

C. Infrastructure shall be located at sites that to the greatest extent practicable avoid and
otherwise minimize the potential for adverse effects on critical areas, critical dunes, Gulf
beaches, and washover areas within Coastal Barrier Resource System Units or Otherwise
Protected Areas from:

i. construction and maintenance of roads, bridges, and causeways; and

ii. direct release to coastal waters, critical areas, critical dunes, Gulf beaches, and
washover areas within Coastal Barrier Resource System Units or Otherwise
Protected Areas of oil, hazardous substances, or stormwater runoff.

D. Where practicable, infrastructure shall be located in existing rights-of-way or previously
disturbed areas to avoid or minimize adverse effects within Coastal Barrier Resource
System Units or Otherwise Protected Areas.

E. Development of infrastructure shall occur at sites and times selected to have the least
adverse effects practicable within Coastal Barrier Resource System Units or Otherwise
Protected Areas on critical areas, critical dunes, Gulf beaches, and washover areas and on
spawning or nesting areas or seasonal migrations of commercial, recreational, threatened,
or endangered terrestrial or aquatic wildlife.

Management Authority and Administration

The TNRCC has the statutory authority to create and supervise certain water and water-related
districts and to approve the issuance and sale of bonds for a district's construction of
infrastructure in accordance with Texas Water Code, Chapters 50-52, 54, 65, and 66. TNRCC
rules and approvals for the creation of special districts or for infrastructure projects funded by
issuance of bonds by water, sanitary sewer, and wastewater drainage districts; water control and
improvement districts; municipal utility districts; regional plan implementation agencies; special
utility districts; stormwater control districts; and all other general and special law districts within
the TNRCC's jurisdiction must comply with the policies in this category.

A district may include the area in all or part of any one or more counties including all or part of
any cities and other public agencies. The land composing a district is not required to be
contiguous, but may consist of separate bodies of land separated by land that is not included in
the district (TEX. WATER CODE ANN. §65.013).

The purpose of the TNRCC's oversight of district creation and projects is to ensure that the
districts fulfill their obligation under article III, §52, and article XVI, §59, of the Texas
Constitution to conserve and develop the natural resources of the state in a manner not contrary
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to the public health, safety, and welfare. Regulations in 30 TAC Chapters 293 and 301 authorize
the TNRCC to review certain information when deciding whether to approve creation of a
district or the use of bonds to finance construction of infrastructure. This includes the location of
the infrastructure, land and floodwater elevations, areas to be filled, existing hydrologic
conditions, floodplain boundaries, and the effects of the infrastructure on stormwater runoff and
water quality.

TxDOT rules and approvals governing planning, design, construction, and maintenance of
transportation projects under Texas Civil Statutes, article 6663 ef seq., must comply with the
policies in this category. TXDOT's authorities and guidelines regarding transportation projects
are described in this chapter under Policy Category 16, "Transportation."

The Texas Transportation Commission is authorized to locate, construct, maintain, and operate
the state highway system (TEX. REV. CIV. STAT. ANN. art. 6674w-1). This authority includes
the power of eminent domain (TEX. REV. CIV. STAT. ANN. art. 6674w-3).

Exemptions

Creation of a Special Purpose District or Approval of Bonds for the Purpose of
Construction of Infrastructure on Coastal Barriers. None.

Transportation Construction Project or Maintenance Program. None.
Variances

Creation of a Special Purpose District or Approval of Bonds for the Purpose of
Construction of Infrastructure on Coastal Barriers. None.

Transportation Construction Project or Maintenance Program. None.

Monitoring and Enforcement

Creation of a Special Purpose District or Approval of Bonds for the Purpose of
Construction of Infrastructure on Coastal Barriers. The executive director of the TNRCC
has access to all the financial records of a special purpose district (TEX. WATER CODE ANN.
§50.376). Special purpose districts are required to undergo annual audits which are subject to
review by the executive director of the TNRCC (TEX. WATER CODE ANN. §50.371 ef seq.).
Districts which do not comply with the audit requirements are subject to civil penalties of $100
per day (TEX. WATER CODE ANN. §50.374).

Transportation Construction Project or Maintenance Program. Not applicable.

Agency's Authority to Regulate or Condition Listed Action to Satisfv TCMP Policy

Creation of a Special Purpose District or Approval of Bonds for the Purpose of
Construction of Infrastructure on Coastal Barriers. If a proposed district does not conform
to legal requirements or is not feasible, practicable, necessary, or a benefit to the land in the
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district, the TNRCC may deny the creation of the district (TEX. WATER CODE ANN.
§65.021).

Transportation Construction Project or Maintenance Program. The Texas Transportation
Commission is required to conduct environmental reviews of all highway projects not otherwise
subject to the National Environmental Policy Act (42 U.S.C.A. §4321 et seq.). The
environmental review process provides for public comment, the analysis of project alternatives,
the evaluation of direct and indirect effects, and the mitigation of environmental harm (TEX.
REV. CIV. STAT. ANN. art. 6673g and 43 TAC §§11.80-11.90). The Commission is also
required to adopt a memorandum of understanding with each state agency that has
responsibilities for the protection of the natural environment so as to coordinate the review of the
environmental impacts of highway projects.
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POLICY CATEGORY 14: DEVELOPMENT IN STATE PARKS, WILDLIFE
MANAGEMENT AREAS, OR PRESERVES

State Agency Action and Managed Uses

TPWD - Development by a Person Other than the Texas Parks and Wildlife Department
that Requires the Use or Taking of any Public Land in a State Park, Wildlife Management

Area, or Preserve
(TEX. NAT. RES. CODE ANN. §33.2053(h)(4))

Development efforts in state parks, wildlife management areas, and preserves, including the
construction of park improvements and access roads. All state parks, wildlife management areas,
and preserves within the coastal zone are covered.

Policies

Development by a person other than the Texas Parks and Wildlife Department that requires the
use or taking of any public land in such areas shall comply with Parks and Wildlife Code Chapter

26.

Management Authority and Administration

Chapter 26 of the Parks and Wildlife Code limits development on protected lands. The statute
states that a governmental entity of the state may not approve any program or project that
requires the use or taking of any public land designated and used as a park, recreation area,
scientific area, wildlife refuge, or historic site unless the approving entity determines that (1)
there is no feasible and prudent alternative to the use or taking of such land; and (2) the program
or project includes all reasonable planning to minimize harm to the land, for purposes for which
it is designated, resulting from the use or taking. There are also provisions for consideration of
local preferences for the area, public notice, public hearings, and judicial reviews. The Parks and
Wildlife Commission's environmental policy directs the TPWD to use sound principles of natural
resource management in all activities and in operation of department facilities.

The Texas Coastal Preserve System established in October 1987 can be used to protect and
restore specific state-owned areas for their conservation, ecological, and aesthetic values. The
Coastal Preserve System was established through a Memorandum of Agreement (MOA) between
the General Land Office and the Texas Parks and Wildlife Department. The MOA provides for:
(1) a coastal preserve coordinator to be designated at each agency to ensure that all concerns are
addressed, (2) development of a list of candidate sites with suggested goals and management
activities to most effectively preserve the target natural resources, and (3) public meetings to be
held near suggested preserve sites for open discussion of coastal preserve goals and management
activities and for receipt of comments.

To date, four coastal presérves have been designated. South Bay is a 3,419-acre estuarine area at
the southernmost extreme of the Laguna Madre. It comprises seagrass, algal flats, and mangrove
habitats and a unique oyster population that has adapted to high salinity levels. Welder Flats is
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an area of approximately 1,480 acres of submerged land across San Antonio Bay from the
Aransas National Wildlife Refuge. This area is an important whooping crane habitat.

Armand Bayou is a 2,000-acre recreation and wilderness area adjacent to the Armand Bayou
Nature Center in Harris County. It is surrounded by the heavy urban development of the
Houston area. Christmas Bay, a shallow, 4,173-acre embayment adjacent to the Brazoria
National Wildlife Refuge, is relatively unaffected by human activity. Though 15 threatened or
endangered species have been seen in the area, the bay is best known for the mounds of oyster
and clam shells that remain on its shores as evidence of previous occupation by the now extinct
Karankawa Indians.

Exemptions

Development by a Person Other than the Texas Parks and Wildlife Department that
Requires the Use or Taking of any Public Land in a State Park, Wildlife Management
Area, or Preserve. None.

Variances

Development by a Person Other than the Texas Parks and Wildlife Department that
Requires the Use or Taking of any Public Land in a State Park, Wildlife Management
Area, or Preserve. Not applicable.

Monitoring and Enforcement

Development by a Person Other than the Texas Parks and Wildlife Department that
Requires the Use or Taking of any Public Land in a State Park, Wildlife Management
Area, or Preserve. The state auditor reviews contracts for construction and development on
state properties including state parks, wildlife management areas, and preserves.

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Development by a Person Other than the Texas Parks and Wildlife Department that
Requires the Use or Taking of any Public Land in a State Park, Wildlife Management
Area, or Preserve. The department has broad authority to regulate planning for and
development of park projects (31 TAC §59.31).
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POLICY CATEGORY 15: ALTERATION OF COASTAL HISTORIC AREAS

State Agency Action and Managed Uses

THC - Permit for Destruction, Alteration, or Taking of a Coastal Historic Area
(TEX. NAT. RES. CODE ANN. §33.2053(E)(1))

A permit is required for the taking, altering, damaging, destroying, salvaging, or excavating of
state archeological landmarks. Permits are also required for site-assessment-related activities,
such as surveys, testing, excavation, and preservation activities and for specially designated
archeological landmarks on private property, as well as American Indian or aboriginal paintings
(13 TAC §41.20 and §41.2).

THC - Review of a Federal Undertaking Affecting a Coastal Historic Area
(TEX. NAT. RES. CODE ANN. §33.2053(E)(2))

Federal undertakings affecting property listed in the National Register or affecting property
eligible for inclusion in the National Register. Such properties are nationally significant for their
illustration or commemoration of the history or prehistory of the United States (36 CFR Part 800
and 36 CFR Part 60).

Policies

The Texas Historical Commission shall comply with the policies in this category when adopting
rules and issuing permits under the Texas Natural Resources Code, Chapter 191, governing
alteration of coastal historic areas. The THC shall comply with the policies in this category
when issuing reviews under the National Historic Preservation Act, §106 (16 U.S.C.A. §470f),
and the regulations enacted pursuant thereto (36 CFR Chapter 1, Part 63).

1.  Development affecting a coastal historic area shall avoid and otherwise minimize
alteration or disturbance of the site unless the site's excavation will promote historical,
archaeological, educational, or scientific understanding.

Management Authority and Administration

The enabling legislation 6f the Texas Historical Commission directs the agency to protect and
preserve the cultural resources of Texas. Cultural resources include archaeological sites,
historical sites, and shipwrecks on land or underwater. For projects strictly on private property,
the agency offers historic preservation advice. If the project requires a federal permit or involves
federal funding, regardless of the land ownership, THC applies federal guidelines and rules under
§106 of the National Historic Preservation Act (16 U.S.C.A. §470 et seq.). A permit is required
for the taking, altering, or destruction of cultural resources on public land. The Texas Antiquities
Code includes enforcement with misdemeanor criminal penalties (TEX. NAT. RES. CODE
Chapter 191, §171) and injunctive relief (TEX. NAT. RES. CODE Chapter 191, §172).

Members of the public also can file charges under Texas Natural Resources Code, Chapter 191,
§173.
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The THC must comply with the policies in this category when adopting rules and issuing permits
under the Texas Natural Resources Code, Chapter 191, governing alteration of coastal historic
areas. The THC must comply with the policies in this category when issuing reviews under the
National Historic Preservation Act, §106 (16 U.S.C.A. §470f), and the regulations enacted
pursuant thereto (36 CFR Part 800).

The Texas Historical Commission regulates and protects all State Archeological Landmarks
under the Antiquities Code of Texas. The commission issues permits for this purpose. Civil and
criminal penalties are provided for unpermitted destruction, damage, modification, or alteration
of State Archeological Landmarks.

A State Archeological Landmark includes any cultural resource or site located in, on, or under
the surface of any lands belonging to or controlled by the state, including submerged lands, or
owned by any county, city, or other political subdivision of the state, as defined in the Texas
Natural Resources Code, Title 9, Chapter 191, §191.003(4).

Through the consultation process, the federal agency and the state historic preservation officer
(SHPO) consider alternatives to the proposed federal undertaking to avoid or otherwise minimize
adverse impacts on both listed sites and eligible sites.

Exemptions

Permit for Destruction, Alteration, or Taking of a Coeastal Historic Area. All landmarks
require a permit except nonpublic interior spaces of historical structures. The public interior
spaces which are not exempt are those which were originally intended for public use or those
which are of overriding importance to the public because of any significant historical,
architectural, cultural, or ceremonial value (13 TAC §41.22(a)(4)).

Review of a Federal Undertaking Affecting a Coastal Historic Area. The National Historic
Preservation Act (NHPA) calls for federal agencies to take historic properties into account in
their undertakings, and allows state consultation (through the THC) and public involvement in
historic preservation matters. The term "undertaking" takes on a specific and important meaning
in the NHPA, and applies only to federal agencies.

"Undertaking" means any project, activity, or program that can result in changes in the character
or use of historic properties. The project, activity, or program must be under the direct or
indirect jurisdiction of a federal agency or licensed or assisted by a federal agency. Undertakings
include new and continuing projects, activities, or programs and any of their elements not
previously considered under §106 of the NHPA (36 CFR, Part 800).

Thus, if there is no direct or indirect federal involvement in a project, activity, or program, these
are not considered undertakings, and are exempted from regulation under the NHPA.

The Antiquities Code of Texas has jurisdiction over all state-owned or state-controlled lands, as
defined above. Actions, projects, activities or programs taking place on privately owned lands
are thus exempt from regulation under the Code.
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Variances

' Permit for Destruction, Alteration, or Taking of a Coastal Historic Area. No power to
waive the responsibility of obtaining a permit is granted to the commission (TEX. NAT. RES.
CODE ANN. §191.054).

Review of a Federal Undertaking Affecting a Coastal Historic Area. None.
Monitoring and Enforcement

Permit for Destruction, Alteration, or Taking of a Coastal Historic Area. Permits are
usually granted for a period of two years or less (13 TAC §41.17(c)). Any member or agent of
the commission and any officer in charge of land owned by the state may, at any time, visit the
investigation site under permit and examine the permit, records, materials, and specimen being
recovered (13 TAC §41.18).

Failure to comply with the rules of the commission or the terms of a permit may result in the
cancellation of the permit by the commission and the immediate removal of all personnel and
equipment from the site (13 TAC §41.3).

Review of a Federal Undertaking Affecting a Coastal Historic Area. The Commission seeks

to ensure that all federal agencies proposing federal undertakings affecting listed and eligible

sites in Texas comply with the consultation requirements of the NHPA and with any agreed
. alternatives following from such consultations.

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Polic

Permit for Destruction, Alteration, or Taking of a Coastal Historic Area. TEX. REV. CIV.
STAT. ANN. art. 6145-9 authorizes the commission to provide for a system of permits and
contracts for salvage of treasures embedded in the earth and the excavation or study of
archeological and historical sites and objects.

Review of a Federal Undertaking Affecting a Coastal Historic Area. Before approval of a
federal undertaking, the federal agency proposing the action must consult with the SHPO. The
federal agency is not obligated to adopt the alternatives or conditions the SHPO proposes but is
obligated to comply with applicable TCMP policies.
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POLICY CATEGORY 16: TRANSPORTATION

State Agency Action and Managed Uses

TxDot - Transportation Construction Project or Maintenance Program (TEX. NAT. RES.
CODE ANN. §33.2053(d)(2))

Texas Transportation Commission approvals of plans for the location, construction, and
maintenance of the state highway system and public roads and of the location, construction, and
maintenance of individual state highway system projects.

Policies

TxDOT rules and project approvals under Texas Civil Statutes, articles 6663b and 6663c, and
Texas Civil Statutes, article 6674a et seg., governing transportation projects within the coastal
zone, shall comply with the policies in this category.

Transportation construction projects and maintenance programs within the coastal zone shall
comply with the policies in this category.

A. Pollution prevention procedures shall be incorporated into the construction and
maintenance of transportation projects to minimize pollutant loading to coastal waters
from erosion and sedimentation, use of pesticides and herbicides for maintenance of
rights-of-way, and other pollutants from stormwater runoff.

B. Transportation projects shall be located at sites that to the greatest extent practicable
avoid and otherwise minimize the potential for adverse effects from construction and
maintenance of additional roads, bridges, causeways, and other development associated
with the project; and direct release to CNRAs of pollutants from oil or hazardous
substance spills, contaminated sediments or stormwater runoff.

C. Where practicable, transportation projects shall be located in existing rights-of-way or
previously disturbed areas if necessary to avoid or minimize adverse effects.

D. Where practicable, transportation projects shall be located at sites at which future
expansion will not require development in coastal wetlands except where such
construction is determined to be essential for evacuation in the case of a natural disaster.

E. Construction and maintenance of transportation projects shall avoid the impoundment
and draining of coastal wetlands. If impoundment or draining cannot be avoided, adverse
effects to the impounded or drained wetlands shall be mitigated in accordance with the
sequencing requirements of Policy Category 8.

F. Construction of transportation projects shall occur at sites and times selected to have the
least adverse effects practicable on recreational uses of CNRAs and on spawning or
nesting seasons or seasonal migrations of terrestrial or aquatic species.
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G. Beach-quality sand from maintenance of roadways adjacent to Gulf beaches shall be
beneficially used by placement on Gulf beaches where practicable. Where placement on
Gulf beaches is not practicable, the material shall be placed in critical dune areas.

Management Authority and Administration

TxDOT is responsible for statewide transportation plans and activities, including highways,
aviation, mass transportation, railroads, high-speed rail, and water traffic under the authority of
Texas Civil Statutes, articles 6663b and 6663c, and Texas Civil Statutes article 6674a ef seq.
Specific activities include the planning, construction, operation, and maintenance of the state
highway and public road system (including associated bridges, culverts, and rights-of-way) and
coordinating the planning, environmental review, land acquisition, and construction activities for
general aviation non-reliever airports. TXDOT rules and project approvals governing
transportation projects within the coastal zone must comply with the policies in this category.

Title 43, TAC, Chapter 11 sets out rules for highway planning, construction, operation and
maintenance; interagency coordination and public involvement; and procedures for
environmental assessments and environmental impact statements. Mechanisms to manage the
planning and development of highways and roads are included in the Procedures Manual for
Highway Project Planning and Development, which also sets up coordination procedures for all
environmental concerns. Standards specifications include measures for erosion and
sedimentation control, waste disposal, earthwork, and revegetation during construction. Funds
can be withheld if a project does not meet specifications. Procedures for maintenance of
highways are included in the Maintenance and Operations Division Procedures Manual.

Planning, design, construction, and improvement activities of general aviation airports are
reviewed in accordance with NEPA and FAA guidelines, and appropriate environmental permits
must be obtained prior to implementation. All airport construction projects must adhere to

standard FAA construction guidelines and specifications, which also include measures for
erosion and sedimentation control and stormwater runoff prevention.

The Texas Transportation Commission is authorized to locate, construct, maintain, and operate
the state highway system (TEX. REV. CIV. STAT. ANN. art. 6674w-1). This authority includes
the power of eminent domain (TEX. REV. CIV. STAT. ANN. art. 6674w-3).

Exemptions

Transportation Construction Project or Maintenance Program. None.
Variances

Transportation Construction Project or Maintenance Program. None.

Monitoring and Enforcement

Transportation Construction Project or Maintenance Program. Not applicable.
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Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Policy

Transportation Construction Project or Maintenance Program. The Texas Transportation '
Commission is required to conduct environmental reviews of all highway projects not otherwise

subject to the National Environmental Policy Act (42 U.S.C.A. §4321 et seq.). The

environmental review process provides for public comment, the analysis of project alternatives,

the evaluation of direct and indirect effects, and the mitigation of environmental harm (TEX.

REV. CIV. STAT. art. 6673g and 43 TAC §§11.80-11.90).

The Commission is also required to adopt a memorandum of understanding with each state
agency that has responsibilities for the protection of the natural environment so as to coordinate
the review of the environmental impacts of highway projects.
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POLICY CATEGORY 17: EMISSION OF AIR POLLUTANTS

State Agency Action and Managed Uses

TNRCC - Rules governing emissions of air pollutants
(TEX. NAT. RES. CODE ANN. §33.2051(b)(1))

Policies

TNRCC rules under Texas Health and Safety Code, Chapter 382, governing emissions of air
pollutants, shall comply with regulations at Code of Federal Regulations, Title 40, adopted
pursuant to the Clean Air Act, 42 United States Code Annotated, §7401 et seq., to protect and
enhance air quality in the coastal area so as to protect CNRAs and promote the public health,
safety, and welfare.

Management Authority and Administration

Texas Health and Safety Code, Chapter 382, also referred to as the Texas Clean Air Act,
establishes the authority of the TNRCC to adopt any rules necessary to carry out its duties under
the Act, including the establishment of air quality standards and of a permitting program for air
emissions. The TNRCC is also designated as the agency responsible for developing a
comprehensive plan for proper control of air pollution sources.

Regulations in 30 TAC Chapters 111-114 address the control of air pollution from particulate
matter, sulfur compounds, toxic materials, and mobile sources. Title 30, Chapter 115, addresses
the control of air pollution from volatile organic compounds such as petroleum refining and
petrochemical processes, solvent-using processes, and other miscellaneous industrial sources.
Title 30, Chapter 116, sets forth permit requirements for new construction or modification,
including detailed information concerning permit requirements, responsibility for obtaining a
permit or exemption, consideration for granting permits to construct and operate facilities,
special conditions, exempted facilities, and emergency orders for damaged facilities.

Texas Coastal Management Program Final EIS ~ PartIl 4-95 August 1996



POLICY CATEGORY 18: APPROPRIATIONS OF WATER

State Agency Action and Managed Uses

TNRCC - New Permit for an Annual Appropriation of 5,000 or More Acre-Feet of Water
Within the Program Boundary or 10,000 or More Acre-Feet of Water Outside the Program
Boundary but Within 200 Stream Miles of the Coast

(TEX. NAT. RES. CODE ANN. §33.2053(f)(8))

No person may appropriate any state water or begin construction of any work designed for the
storage, taking, or diversion of water without first obtaining a permit from the TNRCC to make
the appropriation (TEX. WATER CODE ANN. §11.121).

TNRCC - Amendment to a Water Permit for an Increase in an Annual Appropriation of
5,000 or More Acre-Feet of Water Within the Program Boundary or 10,000 or More Acre-
Feet of Water Outside the Program Boundary but Within 200 Stream Miles of the Coast
(TEX. NAT. RES. CODE ANN. §33.2053()(9))

All holders of permits must obtain permission to change the use, the place of use, purpose of use,
point of diversion, rate of diversion, acreage to be irrigated, or otherwise alter a water right
(TEX. WATER CODE ANN. §11.122).

TNRCC - Declaration of an Emergency and Request for an Emergency Release of Water
(TEX. NAT. RES. CODE ANN. §33.2053(f)(7))

Upon a determination by the TNRCC that an emergency exists, the Texas Water Development
Board may release unappropriated water and other water of the state stored in any facility
acquired by and under the control of the board to relieve any emergency condition arising from
drought, severe water shortage, or public calamity (TEX. WATER CODE ANN. §16.195).
Facilities from which water may be released that can effectively relieve the emergency
conditions arising from drought, severe water shortage, or public calamity.

Policies

The TNRCC rules and authorizations under Texas Water Code, Chapter 11, governing review
and action on applications for new permits or amendments proposing changes to existing permits
for diversions or impoundments of state water within 200 stream miles of the coast, and TNRCC
rules and approvals governing creation of districts and issuance of district bonds for levee and
flood control projects within the coastal zone, shall comply with the policies in this category.

Impoundments and diversion of state water within 200 stream miles of the coast, to commence
from the mouth of the river thence inland, shall comply with the policies in this category.

" A. The TNRCC shall administer the law so as to promote the judicious use and maximum
conservation and protection of the quality of the environment and the natural resources of
the state. It is the public policy of the state to provide for the conservation and .
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development of the state's natural resources, including:

i. the control, storage, preservation, and distribution of the state's storm and
floodwaters and the waters of its rivers and streams for irrigation, power, and
other useful purposes;

ii. the reclamation and irrigation of the state's arid, semiarid, and other land needing
irrigation;

ili.  the reclamation and drainage of the state's overflowed land and other land needing

drainage;
iv. the conservation and development of its forest, water, and hydroelectric power;
V. the navigation of the state's inland and coastal waters; and
Vi. the maintenance of a proper ecological environment of the bays and estuaries of

Texas and the health of related living marine resources.

In this policy category, "beneficial inflows" means a salinity, nutrient, and sediment
loading regime adequate to maintain an ecologically sound environment in the receiving
bay and estuary system that is necessary for the maintenance of productivity of
economically important and ecologically characteristic sport or commercial fish and
shellfish species and estuarine life upon which such fish and shellfish are dependent.

In its consideration of an application for a permit to store, take, or divert water, the
TNRCC shall assess the effects, if any, of the issuance of the permit on the bays and
estuaries of Texas. For permits issued within an area that is within 200 river miles of the
coast, to commence from the mouth of the river thence inland, the TNRCC shall include
in the permit, to the greatest extent practicable when considering all public interests,
those conditions considered necessary to maintain beneficial inflows to any affected bay

and estuary system.

For the purposes of making a determination under paragraph (C), the TNRCC shall
consider among other factors:

i. the need for periodic freshwater inflows to supply nutrients and modify salinity to
preserve the sound environment of the bay or estuary, using any available
information, including studies and plans specified in and other studies considered
by the TNRCC to be reliable; together with existing circumstances, natural or
otherwise, that might prevent the conditions imposed from producing benefits;

ii. the ecology and productivity of the affected bay and estuary system;
ili.  the expected effects on the public welfare of not including in the permit some or

all of the conditions considered necessary to maintain the beneficial inflows to the
affected bay or estuary;
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iv. the quantity of water requested and the proposed use of water by the applicant, as
well as the needs of those who would be served by the applicant;

V. the expected effects on the public welfare of the failure to issue all or part of the
permit being considered; and

Vi for the purposes of this policy, the declarations as to preferences for competing
uses of water as found in Texas Water Code, §11.024 and §11.033, as well as the
public policy statement in paragraph (A).

E. Inits consideration of an application to store, take, or divert water, the TNRCC shall
consider the effect, if any, of the issuance of the permit on existing instream uses and
water quality of the stream or river to which the application applies. The TNRCC shall
also consider the effect, if any, of the issuance of the permit on fish and wildlife habitats.

F.  Onreceipt of an application for a permit to store, take, or divert water, the TNRCC shall
send a copy of the permit application and any subsequent amendments to the TPWD. In
making a final decision on any application for a permit, the TNRCC, in addition to other
information, evidence, and testimony presented, shall consider all information, evidence,
or testimony presented by the TPWD and the TWDB. '

G. Permit conditions relating to beneficial inflows to affected bays and estuaries and
instream uses may be suspended by the TNRCC if the TNRCC finds that an emergency
exists and cannot practically be resolved in other ways. Before the TNRCC suspends a
permit, it must give written notice to the TPWD of the proposed suspension. The
TNRCC shall give the TPWD an opportunity to submit comments on the proposed
suspension within 72 hours from such time and the TNRCC shall consider those
comments before issuing its order imposing the suspension.

H. Inits consideration of an application for a permit under this policy, the TNRCC shall
assess the effects, if any, of the issuance of the permit on water quality in coastal waters.
In its consideration of an application for a permit to store, take, or divert water in excess
of 5,000 acre-feet per year, the commission shall assess the effects, if any, of the issuance
of the permit on fish and wildlife habitats and may require the applicant to take
reasonable actions to mitigate adverse effects on such habitat. In determining whether to
require an applicant to mitigate adverse effects on a habitat, the TNRCC may consider
any net benefit to habitat produced by the project. The TNRCC shall offset against any
mitigation required by the United States Fish and Wildlife Service pursuant to Code of
Federal Regulations, Title 33, §§320-330, any mitigation authorized by this policy.

I.  Unappropriated water and other water of the state stored in any facility acquired by and
under the control of the TWDB may be released without charge to relieve any emergency
condition arising from drought, severe water shortage, or other calamity, if the TNRCC
first determines the existence of the emergency and requests the TWDB to release the
water.
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J. Five percent of the annual firm yield of water in any reservoir and associated works
constructed with state financial participation within 200 river miles of the coast, to
commence from the mouth of the river thence inland, is appropriated to the TPWD for
use to make releases to bays and estuaries and for instream uses, and the TNRCC shall
issue permits for this water to the TPWD under procedures adopted by the TNRCC. This
applies only to reservoirs and associated works on which construction begins on or after
September 1, 1985. This policy does not limit or repeal any other authority of or law
relating to the TPWD or the TNRCC.

K. The TWDB, in coordination with the TNRCC and TPWD, shall identify ways to assist in
providing flows to meet instream needs, including protection of water quality, protection
of terrestrial or aquatic wildlife habitat, and bay and estuary inflow needs, in the
implementation of the Texas Water Bank, Texas Water Code, Chapter 15, Subchapter K.
This may include, but not be limited to, the purchase by the TPWD and/or the TWDB of
water rights deposited in the Texas Water Bank in order to provide for existing instream
uses and beneficial inflows to bays and estuaries if funds are available and such purchase
is not prohibited by law. The TNRCC shall facilitate the approval of any necessary
permit amendments to achieve this purpose.

L. Anapplicant for a new or amended water right permit shall submit a water conservation
plan in accordance with 30 TAC §295.9 (relating to Conservation Plan). The TNRCC
shall consider the information contained in the conservation plan in determining whether
any feasible alternative to the proposed appropriation exists, whether the proposed
amount to be appropriated as measured at the point of diversion is reasonable and
necessary for the proposed use, the term and other conditions of the water right and to
ensure that reasonable diligence will be used to avoid waste and achieve water
conservation. Based upon its review, the TNRCC may deny or grant, in whole or in part,
the requested appropriation.

Management Authority and Administration

The TNRCC has sole authority for the regulation and management of surface water rights in
Texas, as authorized by Chapter 11 of the Texas Water Code. The TNRCC rules and
authorizations governing review and actions on applications for new permits, or amendments
proposing changes to existing permits for diversion or impoundments of state water within 200
stream miles of the coast, must comply with the policies in 31 TAC §501.14(r). TNRCC rules
and approval governing the creation of districts and issuance of district bonds for levee and flood
control projects within the coastal zone must also comply with these policies.

Title 30, Chapter 288, of the Texas Administrative Code establishes guidelines and minimum
requirements for water conservation plans required by the TNRCC regulatory programs,
including water rights administration. Title 30, Chapter 295, contains content and notice
requirements for a water right application. Title 30, Chapter 299, establishes regulations to
provide for the safe construction, maintenance, repair, and removal of dams. Title 30, Chapter
301, contains procedures for authorizing the construction of a levee or other improvement,
including channel improvements, drainage works, and other projects on, along, or near any
stream in order to control, regulate, or otherwise change the floodwater of the stream.
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Title 30, Chapter 297, sets forth conditions, restrictions, limitations, and/or provisions reasonably
necessary for TNRCC approval or denial of a new or amended water right permit and defines the
limits and responsibilities of all water right holders. For water right applications within 200 O
stream miles of the coast, the TNRCC must include in the water right permit those conditions
necessary to maintain beneficial inflows to any affected bay and estuary system. Onan
application to amend a water right, including an amendment for the sale or transfer of conserved
water, the commission must consider the instream needs for water quality, aquatic and riparian
habitat, bays and estuaries, and other public purposes. The TNRCC may reserve from
appropriation water necessary to protect these instream uses by placing limitations and
conditions on the amended water right. These may include stream flow restrictions to protect
existing water right holders, water quality, aquatic fish and wildlife habitat, inflows for bays and
estuaries, and recreational uses; habitat mitigation measures; and water conservation measures.

The commission regulates all waters of the state, including every bay or arm of the Gulf of
Mexico and including any water imported from any source outside the boundaries of the state for
use in the state and which is transported through the beds and banks of any navigable stream
within the state or by utilizing any facilities owned or operated by the state (TEX. WATER
CODE ANN. §11.021).

Exemptions

New Permit for an Annual Appropriation of Water and Amendment to a Water Permit. A
person who is drilling and producing petroleum and conducting operations associated with
drilling and producing petroleum may take a certain amount of state water from the Gulf of
Mexico and adjacent bays and arms of the Gulf of Mexico without a permit (TEX. WATER
CODE ANN. §11.142). Without obtaining a permit a person engaged in mariculture on land
may take a certain amount of state water from the Gulf of Mexico and adjacent bays and arms of
the Gulf of Mexico (TEX. WATER CODE ANN. §11.1421).

Declaration of an Emergency and Request for an Emergency Release of Water. None.
Variances

New Permit for an Annual Appropriation of Water and Amendment to a Water Permit.
None.

- Declaration of an Emergency and Request for an Emergency Release of Water. None.

Monitoring and Enforcement

New Permit for an Annual Appropriation of Water and Amendment to a Water Permit.
Permit conditions may be suspended by the commission if an emergency exists and cannot
practically be solved in other ways (TEX. WATER CODE §11.148). Persons unlawfully using
state water may be subject to civil penalties of $1,000 per day (TEX. WATER CODE ANN.
§11.082).
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Declaration of an Emergency and Request for an Emergency Release of Water. The Texas
Parks and Wildlife Commission and other resource agencies of the state may monitor for
emergency conditions and may petition the commission for an emergency determination where
circumstances warrant.

Agency's Authority to Regulate or Condition Listed Action to Satisfy TCMP Polic

New Permit for an Annual Appropriation of Water and Amendment to a Water Permit.
The TNRCC may require amendment of the application, maps, or other materials to achieve
necessary compliance (TEX. WATER CODE ANN. §11.129).

Declaration of an Emergency and Request for an Emergency Release of Water. Where
emergency conditions are adversely affecting an estuary or other coastal natural resource area, an
emergency determination may be issued to address such adverse effects.
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POLICY CATEGORY 19: LEVEE AND FLOOD CONTROL PROJECTS

State Agency Action and Managed Uses

TNRCC - Levee Improvement or Flood Control Projects
(TEX. NAT. RES. CODE ANN. §33.2053(f)(5))

The TNRCC must approve construction, attempted construction, or maintenance of any levee or
other such improvement on, along, or near any stream of this state that is subject to floods,
freshets, or overflows so as to control, regulate, or otherwise change the floodwater of the stream
(TEX. WATER CODE ANN. §16.233). The TNRCC must approve levee improvement district
proposed plans of reclamation, which include the application filed by a levee improvement
district. The application is composed of the U.S. Army Corps of Engineers district engineer's
reclamation report, which shall include economic data, maps, profiles, and results of land
surveys, and the preliminary plan for levees or other improvements (30 TAC §301.4).

Policies

TNRCC rules and approvals for the levee construction, modification, drainage, reclamation,
channelization, or flood- or floodwater-control projects, pursuant to the Texas Water Code,
§16.236, shall comply with the policies in this category.

1. Drainage, reclamation, channelization, levee construction or modification, or flood- or
floodwater-control infrastructure projects shall be designed, constructed, and maintained
to avoid the impoundment and draining of coastal wetlands to the greatest extent
practicable. If impoundment or draining of coastal wetlands cannot be avoided, adverse
effects to the wetlands shall be mitigated in accordance with the sequencing requirements
found in the critical areas policy.

Management Authority and Administration

TNRCC rules and approvals for levee construction or modification, drainage, reclamation,
channelization, or flood or floodwater control projects, pursuant to Texas Water Code §16.236,
must comply with the policies in this category. Texas Water Code §16.236 requires that the
TNRCC approve plans before anyone can construct or maintain a levee or other such
improvement on, along, or near any state stream that is subject to floods, freshets, or overflows in
order to control, regulate, or otherwise change the floodwater of the stream. 30 TAC Chapter
301 establishes rules for TNRCC review and approval of levee district reclamation plans and
plans for levees and other improvements, such as channel improvements and drainage works.
The TNRCC may approve, approve with modifications, or disapprove the following specific
plans.

1. Preliminary Engineering Plans for Levees or Other Improvements Pursuant to Texas
Water Code Chapter 16. These plans should clearly reflect the design concept and indicate
how the design was developed, including the location and extent of the proposed works; the
location and ownership of similar existing works such as levees, channels, reservoirs, and dams;
ownership of properties that are within or adjacent to, or that may be affected by, the project; and
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certain flood data. The purpose of the review of these plans is to determine whether a project
appears safe and is compatible with existing hydraulic conditions in the area. 30 TAC §301.34
establishes criteria for approval of preliminary engineering plans. These include structural
integrity; compatibility with existing hydraulic conditions; consideration of possible deleterious
effects; safety to ensure that the project will not increase flooding or divert waters in such a way
that any person's life or property will be endangered or subjected to significantly increased
flooding or will create a public hazard; protection of third parties' rights; and consideration of
topographic and hydrographic conditions.

2. Final Engineering Plans and Specifications for Levees or Other Improvements Pursuant
to Texas Water Code §16.236. Title 30, Texas Administrative Code, §301.38 establishes
specific requirements for final channel excavation plans and final levee and dike construction
plans.

3. As-Built Plans. These are the engineering plans and specifications for levees or other
improvements that reflect the structures as actually built and for which preliminary plans were
approved.

4. Proposed Plans of Reclamation. A proposed plan of reclamation is an application filed by a
levee improvement district and composed of the district engineer's reclamation report. Upon
approval, a proposed plan becomes a plan of reclamation.

Projects must be inspected during construction and receive final certification by the TNRCC that
they are in compliance with approved plans. Failure to comply with approved plans and
specifications during construction, enlargement, repair, or alteration may result in revocation of
the approval and/or civil penalties. The TNRCC may order the structure removed to eliminate a
safety hazard to life and property.

Exemptions

Levee Improvement or Flood Control Projects. No commission approval is required for dams
constructed by a person on his/her own property which impounds or contains 200 acre-feet of
water or less, certain levees within the corporate limits of a city or town or within a political
subdivision which has qualified for the National Flood Insurance Program as authorized by the
National Flood Service, or projects implementing soil and water conservation practices approved
by a soil and water conservation district (TEX. WATER CODE ANN. §16.236).

Texas Water Code §16.236 exempts the following projects.

1. Dams permitted by the TNRCC, recognized as valid by final decree in a proceeding
under Subchapter G, Chapter 11 of the Texas Water Code or authorized by Texas Water
Code §11.142.

2.  Levees or other improvements within the corporate limits of a city or town, provided (a)
plans of construction and/or maintenance are approved by the city or town, and (b) the
city or town requires that plans be in substantial compliance with rules and standards
adopted by the TNRCC.
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3. Levees or improvements within the boundaries of any political subdivision which has
qualified for the National Flood Insurance Program, provided (a) plans for the
construction and/or maintenance are approved by the political subdivision, and (b) the
political subdivision requires that such plans be in substantial compliance with rules and
standards adopted by the TNRCC.

4. Projects implementing soil and water conservation practices in an approved conservation
plan, provided that the governing board of a soil and water conservation district finds that
the practices do not significantly affect stream flooding conditions on, along, or near a
state stream.

The TNRCC should be notified about these projects but is not required to approve the plans.
Exempt projects located within the corporate limits of a city or town or within the boundaries of
a political subdivision can be appealed by potentially affected parties to the TNRCC. If the
appeal is accepted by the TNRCC for a hearing, the project is reviewed according to the TNRCC
procedural rules (30 TAC Chapter 301). The commission regulates all activities specified in
paragraph 1 within the state.

Variances

Levee Improvement or Flood Control Projects. Any person seeking a variance is required to
file a petition with the commission. A person must have demonstrated continuous and substantial
progress toward compliance before the date of petition (30 TAC §101.15).

Monitoring and Enforcement

Levee Improvement or Flood Control Projects. Representatives of the executive director of
the commission may enter any land or go on any water with appropriate equipment for the
purpose of surveillance and inspection with reference to the proposed location of levees or other
improvements (30 TAC §301.2). Persons in violation of an approval requirement are subject to
civil penalties of $100 per day (TEX. WATER CODE ANN. §16.236).

Agency's Authority to Regulate or Condition Listed Action to Satisfv TCMP Policy

Levee Improvement or Flood Control Projects. The executive director may request any
additional pertinent information from the applicant which he deems necessary to evaluate the
effects of a proposed project before the submission of the application to the commission (30
TAC §301.35).
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POLICY CATEGORY 20: POLICY FOR MAJOR ACTIONS

L.

For purposes of these policy categories, "major action" means an individual agency or
subdivision action listed in §505.11 of this title (relating to Actions and Rules Subject to
the Coastal Management Program), §506.12 of this title (relating to Federal Actions
Subject to the Coastal Management Program), or §505.60 of this title (relating to Local
Government Actions Subject to the Coastal Management Program), relating to an activity
for which a federal environmental impact statement under the National Environmental
Policy Act, 42 United States Code Annotated, §4321 et seq. is required.

Prior to taking a major action, the agencies and subdivisions having jurisdiction over the
activity shall meet and coordinate their major actions relating to the activity. The
agencies and subdivisions shall, to the greatest extent practicable, consider the cumulative
and secondary adverse effects, as described in the federal environmental impact
assessment process, of each major action relating to the activity.

No agency or subdivision shall take a major action that is inconsistent with the goals and
policies of this chapter. In addition, an agency or subdivision shall avoid and otherwise
minimize the cumulative adverse effects to CNRAs of each of its major actions relating to
the activity.

Texas Coastal Management Program Final EIS ~ PartIT 4-105 August 1996



POLICY CATEGORY 21: ADMINISTRATIVE POLICIES

1.  Agency and subdivision rules and ordinances subject to the TCMP goals and policies, as .
provided in 31 TAC §501.10 (relating to Compliance with Goals and Policies), shall:

A. require applicants to provide information necessary for an agency or subdivision
to make an informed decision on a proposed action listed in 31 TAC §5035.11
(relating to Actions and Rules Subject to the Coastal Management Program) or 31
TAC §505.60 (relating to Local Government Actions Subject to the Coastal
Management Program);

B. identify the monitoring established to ensure activities authorized by actions listed
in 31 TAC §505.11 (relating to Actions and Rules Subject to the Coastal
Management Program) or 31 TAC §505.60 (relating to Local Government
Actions Subject to the Coastal Management Program) comply with all applicable
requirements;

C. identify circumstances in which agencies and subdivisions have the authority to
issue variances from standards or requirements for the protection of CNRAs,
including the grounds for granting variances; and

D. take into account the national interest as defined in the Texas Submission
Document, Chapter Nine.

2. A threshold for referral adopted by an agency under the provisions of 31 TAC Chapter
505 (relating to Council procedures for consistency reviews) of this title shall be set at a
level that is reasonably calculated to ensure that actions that may have unique and
significant adverse effects on CNRAs are above the threshold for referral.
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E. Advisory Policies

The TCMP recommends that the following policies be observed within the TCMP boundary.

Planning

P-1  Local governments are encouraged to protect CNRAs and guide development to areas
where the necessary infrastructure already exists.

P-2  Local governments are encouraged to develop comprehensive plans or regional master
plans that set appropriate density limits in specified coastal areas and allow for adequate
open space.

P-3  Local governments are encouraged to develop comprehensive plans, economic
development plans, or master plans that address the appropriate location and design of
tourist attractions.

P-4  Local governments are encouraged to develop comprehensive plans, master plans, or
other appropriate means to discourage development in designated coastal hazard areas
and other areas specifically protected under the TCMP. ‘

P-5  The appropriate state agencies are encouraged to pursue or provide funding for studying
the feasibility of transporting sediment impounded behind watershed dams to the
estuaries and the Gulf of Mexico.

P-6  Local and regional governments are encouraged to develop outdoor recreation plans or
master plans that allow for the orderly and environmentally sustainable development of
outdoor recreation opportunities necessary for coastal citizens and tourists.

P-7  State-designated regional planning agencies are encouraged to develop planning guides or
regional plans that address the overall growth of the coastal zone, area-wide problems,
and issues of common concern.

Acquisition

A-1  State agencies, local governments, federal agencies, and private nonprofit entities are
strongly encouraged to acquire coastal lands (including coastal wetlands) to conserve
CNRAs.

Conservation/Preservation

CP-1 Local governments are encouraged to develop plans or other mechanisms that designate
areas for preservation of CNRAs and for educational and scientific research on CNRAs
where commercial development will be limited to activities supporting these management
functions (e.g., ecotourism).
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CP-2 Local governments and state agencies are encouraged to work cooperatively with
landowners to further the goals and policies of the TCMP, including considering the use
of economic incentives whenever possible.

CP-3 Local governments are strongly encouraged to establish water conservation programs.

CP-4 Consideration should be given to the reuse of dredged material disposal sites for such
purposes as the development of public parks, recreation areas, bird sanctuaries, or other
wildlife habitat.

Restoration

R-1  Restoration of previously degraded or destroyed coastal wetlands is strongly encouraged.

R-2  Restoration and stabilization of eroding shorelines with vegetation is encouraged.

R-3  Restoration of urban waterfront areas is encouraged.

Research/Education

RE-1 Research and education about living and other natural resources of the coast, including
terrestrial and aquatic wildlife habitat and coastal processes, is encouraged as long as it

does not adversely affect CNRAs.

RE-2 Research on coastal management issues (e.g., cumulative and secondary adverse effects
of resource uses) and conflicts between competing uses is strongly encouraged.

Pollution Prevention/Recycling
PP-1 Source reduction, recycling, and pollution prevention are strongly encouraged.

PP-2 Waterfront facility operators are encouraged to establish recycling programs and to provide
recycling containers on the premises.

Coastal Hazard Areas

CH-1 Designated coastal hazard areas should be used passively, such as for parks or open
space, rather than for intensive development.

CH-2 Floodplain and watershed management and other nonstructural solutions to flooding
should receive preference over the erection of dams or flood control structures.

CH-3 Environmentally compatible restoration of eroded coastal shorelines is encouraged.
CH-4 Where effective, sediment bypassing is encouraged in the construction and retrofitting of

dams on rivers that flow into the coastal zone, and at new and existing jetties, groins, and
other structures that interrupt sediment transport to the coastal sand budget.
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CH-5 Removal of existing erosion response structures having a negative impact on natural
coastal processes is encouraged.

CH-6 Activities that accelerate the natural coastal erosion process or increase coastal flood
hazards should be avoided.

CH-7 The placement of sand on Gulf beaches (e.g., from the maintenance of roadways or public
rights-of-way) where it can benefit the coastal sand budget is encouraged.

CH-8 Local governments and state and federal agencies, in issuing approvals for or undertaking
coastal and shore protection projects, are encouraged to require a monitoring program to

study the effects of the projects on CNRAs and natural coastal processes.

CH-9 Local governments are encouraged to develop long-range plans for financing and
executing beach nourishment projects.

CH-10 The use of setbacks by local governments for new construction in eroding coastal shore
areas is encouraged.

CH-11 The relocation of structures threatened by coastal shoreline erosion is encouraged.

CH-12 Local governments and state agencies are encouraged to avoid investing in infrastructure
or facilities that support development in critical erosion areas.

CH-13 In areas of subsidence, local governments and state agencies are encouraged to ensure
that critical areas and coastal shore areas are maintained by appropriate management of
groundwater resources.

CH-14 Construction in washover areas is discouraged.
CH-15 The minimizing of boat wakes to reduce coastal shoreline erosion is encouraged.
Coastal Barriers

CB-1 Construction on coastal barriers should avoid adverse effects on critical areas, Gulf
beaches, critical dune areas, coastal hazard areas, and washover areas.

CB-2 Construction on coastal barriers should be sited to avoid or minimize the potential for
adverse effects on critical areas, Gulf beaches, critical dune areas, coastal hazard areas, or
washover areas.

CB-3 Local governments and state agencies are encouraged to restrict the expenditure of state
and local funds for infrastructure on undeveloped coastal barriers not within the Coastal
Barrier Resources System or otherwise protected areas.
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Coastal Shore Areas

CSA-1 Local governments are encouraged to protect coastal shore areas that provide
habitat protection, protect uplands from erosion and coastal flooding, prevent
degradation of coastal water quality from stormwater runoff, and protect public
access.

CSA-2 Local governments are encouraged to permit construction only in shore areas
where it will not adversely affect critical areas, Gulf beaches, critical dune areas,
coastal hazard areas, or washover areas.

CSA-3 Runoff from construction located within coastal shore areas should be controlled
to avoid adverse effects on critical areas, Gulf beaches, critical dune areas, coastal
hazard areas, and washover areas.

CSA-4 Local governments are encouraged to promote the use of vegetated buffers
between construction within coastal shore areas and critical areas, Gulf beaches,
critical dune areas, coastal hazard areas, or washover areas.

CSA-5 Construction within coastal shore areas should be sited to avoid or minimize the
potential for adverse effects on critical areas, Gulf beaches, critical dune areas,
coastal hazard areas, or washover areas.

CSA-6 Local governments are encouraged to consider sea level rise (projected for 50
years) in designing and constructing new development.

Water Quality

WQ-1 Persons engaged in agriculture are encouraged to employ best management practices to
prevent nonpoint-source pollution.

WQ-2 Local governments are encouraged to use best management practices to avoid or
minimize nonpoint-source pollution from urban areas.

WQ-3 Reduced use of pesticides and fertilizers for agriculture and in residential and
commercial areas is encouraged to reduce contamination of surface waters.

Public Access/Recreation

PA-1 The recreational and conservation potential of surplus federal lands near CNRAs should
be given priority when a decision on the disposition of the land is being made.

PA-2 Local governments are encouraged to improve public access to bay shores.

PA-3 Safe public access for fishing in coastal waters from bridge ramps is encouraged.
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PA-4 Boaters are encouraged to avoid adversely affecting submerged aquatic vegetation and
coastal wetlands (e.g., propwashing and scarring).

PA-5 The use of personal motorized craft in a manner that will adversely affect critical areas is
discouraged.

Visual/Scenic Access

V-1 Provisions for scenic buffer areas around active industrial sites in or near CNRAs are
encouraged.

V-2 Visual compatibility of new facilities/activities in or near CNRAs with surrounding
natural resources and development is encouraged (e.g., scale, height, materials, color,
texture, and geometry of building and site design).

V-3  Scenic vistas of the Gulf, beaches, wetlands, and other CNRAs should be preserved.

V-4  Structures which are visually compatible with natural surroundings should be utilized in
recreational areas (e.g., building and grounds design, materials, and color) in or near
CNRAs.

V-5 Removal of abandoned structures from CNRAs is encouraged.

Fisheries Management

F-1  Designation of artificial reef development zones is encouraged.

Construction/Development

CD-1 Drainage plans and construction measures for industrial, commercial, and residential
development in or near CNRAs should provide for the lessening or elimination of

erosion, water quality degradation, and other negative impacts on adjacent CNRAs.

CD-2 Design and construction options which promote dune creation, dune vegetation, or
revegetation of coastal wetlands are encouraged.

CD-3 The use of marsh buggies in critical areas is discouraged.

CD-4 Locating new nuclear energy facilities and nuclear fuel processing facilities outside the
TCMP boundary is encouraged because proximity to coastal waters increases exposure to
hurricanes, tidal surges, and other coastal hazards that could damage such facilities and
create the risk of contamination of CNRAs.

Texas Coastal Management Program Final EIS ~ PartII 4-111 August 1996



CD-5 In siting residential development, developers and builders are encouraged to locate
structures away from designated coastal hazard areas and to provide a buffer between
development and coastal shore areas.

CD-6 Persons engaged in industrial, commercial, and residential development and associated
activities in the coastal zone are encouraged to locate such development and activities in
areas where adequate human resources and infrastructure already exist.

CD-7 The provision of buffer areas around CNRAs to protect the resource and enhance the
visual compatibility of development is encouraged.

CD-8 Persons engaged in development and construction in the coastal zone are encouraged to
reduce the discharge of total suspended solids (TSS) during construction by the use of
erosion and sediment control best management practices (BMPs) which are approved
under the EPA NPDES stormwater control program.

CD-9 Persons engaged in development and construction in the coastal zone are encouraged to
avoid activities that contribute to erosion and sediment loss.

CD-10 Persons engaged in development or construction in the coastal zone are encouraged to
preserve areas that provide important water quality benefits or that are necessary to
maintain riparian areas and aquatic life.

CD-11 Persons, local governments, and state and federal agencies engaged in development or
construction in the coastal zone are encouraged to protect the integrity of water bodies
and natural drainage systems.

CD-12 Persons, local governments, and state and federal agencies engaged in development and
construction in the coastal zone are encouraged to reduce erosion and retain sediment on-
site during and after construction.

CD-13 Local governments and state and federal agencies charged with regulating construction
and other development are encouraged to conduct a cost/benefit analysis comparing the
economic benefits of the development with its economic costs, including the
environmental costs resulting from any adverse effects of the development on CNRAs.

Silviculture/Agriculture

SA-1 Persons engaged in agriculture in the coastal zone are encouraged to implement the range
and pasture components of a Conservation Management System as defined in the Field
Office Technical Guide of the USDA Natural Resources Conservation Service by
applying the progressive planning approach to reduce soil erosion.

SA-2 Persons engaged in silviculture are encouraged to plan and operate normal ongoing
forestry activities (including harvesting, road design and construction, site preparation
and regeneration, and chemical management) to adequately protect aquatic functions of
forested coastal wetlands.
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SA-3 Persons engaged in silviculture and agriculture are encouraged to use best management
practices developed by the Texas Agricultural Extension Service, Texas Agricultural
Experiment Station, Texas Forest Service, State Soil and Water Conservation Board, and
USDA Natural Resources Conservation Service to avoid and minimize adverse effects on
CNRA:s.
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CHAPTER FIVE.
ENSURING COMPLIANCE WITH PROGRAM POLICIES

A. Introduction

The TCMP is implemented through agencies' and subdivisions' existing legal authorities.
Each agency or subdivision which exercises a networked authority is legally bound to comply
with the goals and policies of the TCMP. This obligation is set out in §33.205(a) of the Act:

“An agency or subdivision that takes an agency or subdivision action listed in
§33.2051 or §33.2053 that may adversely affect a coastal natural resource area
shall comply with the goals and policies of the coastal management program.”

The Act and Council rules identify the agencies and their authorities that are networked
into the TCMP. This enhances enforceability of the TCMP by clearly delineating the scope of
the TCMP. Section 33.2051 of the Act lists the permits and other individual authorizations that
are subject to this requirement. Adoption and amendment of rules governing these
authorizations, as well as certain other rules, are listed in §33.2053 and also constitute actions
subject to this requirement. Chapter 501 includes citations for the statutes under which these
authorizations are issued and these rules are adopted.

Consistency of Agency Rules: the Council's Primary Tool

The Council has the authority and ability to review proposed permits and other individual
agency actions listed in §33.2051 for compliance with the TCMP. However, the Council's
primary means of enforcing the goals and policies of the TCMP will be review and certification
of the agency rules listed in §33.2053. The Council will certify agency rules that "incorporate or
otherwise require compliance with" the goals and policies. Because an agency must comply with
its own rules, incorporating the goals and policies into agency rules ensures that the agency will
exercise its networked authorities consistent with the TCMP. Simply put, if an agency's rules are
consistent, then its actions should be consistent.

To encourage agencies to seek certification of rules, the Act provides incentives in the
form of more restrictive procedural prerequisites for Council review of agency actions. If an
agency obligates itself in its rules to comply with the TCMP, the Council can comfortably limit
its authority to review that agency's actions. The incentives are integral to the TCMP's design
because they allow the Council's finite time and resources to be focused on formulation of
policy. As designed, the Council should be directly involved in implementation of policy only
when an individual agency action involves potentially large or serious impacts or an agency
displays a pattern of failing to comply with the TCMP.

1. Incentives for Rule Certification; Thresholds

Once an agency's rules are certified, the agency can adopt "consistency review
thresholds," which are quantitative or qualitative measures of the potential impacts an action may
have on coastal resources. Thresholds limit the council's authority to review an agency's actions.
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Thresholds must be reasonably calculated to describe actions with "unique and significant”
effects. The Council can:review an action below thresholds only if it is the subject of a formal
adjudicative hearing under the Administrative Procedure Act (APA) (TEX. GOV. CODE ANN.
Chapter 2001) and may directly and adversely affect a critical area, critical dune area, coastal
preserve, or gulf beach.

2. Rule Certification Procedures

An agency follows the same procedures to receive Council approval of thresholds that it
follows to obtain Council certification of rules or rule amendments under Chapter 505 of the
Council's rules. This chapter allows for certification of existing rules, new rules, and rule
amendments. While the procedures are somewhat different, the result of certification is the same
for all of these.

Whether or not an agency intends to seek certification of a proposed new rule or rule
amendment, the Act and Council rules requires the rule or amendment to comply with the TCMP
goals and policies. Section 505.22 also requires the agency to notify the council of the proposed
rule or amendment. Before a rule or amendment is adopted, the public and Council members
will submit to the agency any comments on the consistency of the rule or amendment.

The agency may request "pre-certification review" of a proposed new rule or amendment.
The purpose of pre-certification review is to maximize opportunities to coordinate agency rules,
to facilitate effective and efficient implementation of the TCMP, and to identify and correct
possible inconsistencies in the draft rule or draft rule amendment prior to its proposal and
publication in the Texas Register.

Upon adoption of the new rule or rule amendment, the agency may submit it to the
Council for certification of consistency with the TCMP goals and policies. Under 31 TAC
§505.23(c), an agency may seck expedited certification of a rule or rule amendment if the agency
provides appropriate notice in advance that it will seek expedited review and if it has submitted
the draft rule or rule amendment to the Council for pre-certification review.

If the Council finds that the rule incorporates or otherwise requires the agency to comply
with the applicable TCMP goals and policies, the Council issues a written certification of the
rule. Ifthe rule is not consistent with the TCMP goals and policies, the Council issues a written
statement denying certification of the rule with recommended changes that would result in rule
certification.

The Council may deny certification based only on the consistency issues raised in
comments to the agency from: (1) the Council and the public during the pre-certification review
period; (2) the public during the public comment period for the proposed rule; or (3) the
Executive Committee during expedited review. Additionally, the Council may also deny
certification if, upon adoption, substantial changes are made to the proposed rule or rule
amendment that raise new consistency issues.

The Council's denial must be written and must include recommendations to make the rule .
or amendment consistent, as specified under 31 TAC §505.23(b). It is anticipated that the

Texas Coastal Management Program Final EIS Part1l 5-2 August 1996



Council and the agency will work to correct any deficiency during the period after the agency has
decided to adopt the amendment but before the amendment takes legal effect. By law, this
period is at least 20 days after the adopted rule is published in the Texas Register.

3. Ensuring Compliance: Decertification

The Council's main administrative compliance mechanism is issuance of a "Notice of
Program Deficiency." The Council may issue the notice either if an agency fails to take
corrective action after the Council has denied certification of a rule or amendment, or if the
Council finds that an agency has implemented certified rules in a manner that is inconsistent with
the goals and policies of the TCMP. The Council may make the latter finding either in response
to an agency rulemaking action or on its own initiative.

In accordance with 31 TAC §505.25, the notice must set forth the alleged deficiency, the
basis for alleging the deficiency, and any recommended steps the agency should take to correct
the deficiency within a specified time period. The time allowed to correct the deficiency will be
determined on a case-by-case basis, taking into account the scope of the program or rule and the
nature of the deficiencies. The adequacy of an agency's corrective response will be similarly
judged. To be adequate, the response must satisfactorily explain why the alleged deficiency does
not exist, implement the Council's recommendations, or propose other ways to correct the
deficiency.

If the Council finds the alleged deficiencies have not been corrected or adequately
explained, it can then vote to revoke the agency's rule certification with respect to those parts of
the agency's rules affected by the amendment. Once the Council revokes certification, the
agency does not receive the benefits of thresholds specified under 31 TAC §505.21 and many of
the procedural prerequisites for referral of actions to the Council under 31 TAC §505.32 do not

apply.

Decertification results in invalidation of the agency's thresholds, resulting in a greater
likelihood that the Council may review individual agency actions. Consequently, decertification
is a powerful administrative tool to ensure that agencies comply with the TCMP on an ongoing
basis. It constitutes the Council's determination that closer Council scrutiny of the agency's
future actions is needed to ensure the agency properly implements the TCMP.

It is not the Council's sole remedy, however. Therefore, Council rules do not make
revocation of certification mandatory. This allows the Council to pursue other remedies. For
example, the Council may seck an attorney general's opinion on the validity of the agency rule or
enter into alternative dispute resolution with the agency.

The Council or an affected party may also challenge the consistency of an agency rule or
rule amendment judicially under the APA. The Coastal Coordination Act requires certain agency
rules to be consistent with the goals and policies of the TCMP. Section 2001.038 of the APA
authorizes actions for declaratory judgments challenging the validity of agency rules. Whether
or not it has requested certification, the agency must affirm that it has taken into account the
goals and policies of the TCMP by issuing a reasoned determination that the rule or rule
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amendment is consistent with the TCMP goals and policies. This provides the basis for a
challenge under the APA.

Agencies seeking certification of rules have entered into memoranda of agreement or
passed resolutions committing to seek Council certification of the consistency of any future
amendments to their rules. The agreements and resolutions are contained in Appendix E.

While an important component of TCMP implementation, enforcement of the TCMP is
not dependent upon certification of agency rules. An action subject to the program must be
consistent with the goals and policies of the TCMP, regardless of whether or not the agency rules
governing that action have been certified.

C. Consistency of Permits and Other Individual Actions

Section 33.205(b) of the Coastal Coordination Act requires that agencies and
subdivisions proposing an action subject to the program affirm that the action is consistent with
the goals and policies of the TCMP. This determination must be in writing in the order, permit,
or other document approving or authorizing the action. Therefore, rules, orders, permits, or
authorizations must contain the conditions, restrictions or limitations necessary to justify the
determination of consistency.

There is only one exception to the requirement that an action be consistent with the goals
and policies of the TCMP. Under 31 TAC §501.30, consistency is not required if an agency
determines that adverse effects from an action will be neither direct nor significant. A finding of
no direct and significant adverse effect is a form of the consistency determination under
§33.205(b) of the Act and is therefore subject to administrative and judicial challenges in the
same manner as an agency consistency determination.

The finding of no direct and significant adverse effect on coastal natural resource areas
under (CNRAs) 31 TAC §505.30(c) is very specific to the facts and circumstances of each
proposed action. By definition, the term "direct" pertains simply to causation and the term
"significant" relates simply to whether an impact is measurable. Therefore, an action has a direct
and significant adverse effect if detectable or observable impacts on CNRAs can be causally
linked to the activity authorized by the action.

There will be few circumstances in which actions above thresholds will qualify for the 31
TAC §505.30(c) exception. By definition, these actions are anticipated to have appreciable
impacts. Under 31 TAC §501.13(b), actions above thresholds are those that "may have
significant impacts." The only situation in which findings of no significant adverse effects
should be made for actions above thresholds are those cases in which an agency adopts a zero
threshold. Overall, large numbers of findings under 31 TAC §505.30(c) are not anticipated.

1. Means of Ensuring Consistency of Individual Actions

There are three independent and effective means of enforcing the goals and policies of the
TCMP, each based on the consistency determination required by §33.205(b) of the Act.
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1.  The networked agencies and subdivisions can take administrative action against private
parties to enforce the existing authorities that are linked together into the TCMP. For
example, permit conditions necessary to achieve TCMP consistency can be enforced
through all means available to networked agencies. These existing enforcement powers
typically include assessment of administrative penalties and fines or revocation of the
agency authorization or approval. If administrative action does not achieve compliance,
the agency or subdivision can pursue civil or criminal litigation through referral of the
matter to the attorney general.

2.  The Council can administratively review agency and subdivision consistency
determinations. If the Council disagrees with an agency's or subdivision's determination
and the agency or subdivision does not correct the problem, the Council can pursue
litigation through referral of the matter to the attorney general.

3.  Third parties (citizens, agencies, or local governments) who would be affected by an
agency consistency determination can administratively challenge it. For example, an
affected party can challenge agency consistency determinations in a formal adjudicative
hearing or contested case hearing before an agency. Affected parties can also pursue
litigation to challenge the result of the hearing.

These three enforcement techniques are described in more detail below.

2. Action by a Networked Agency or Subdivision

Networked agencies and subdivisions bear primary responsibility for implementing the
TCMP. They ensure that land and water uses affecting the coastal zone comply with the TCMP
goals and policies. The duty of each line agency to enforce the TCMP is clear in the Act.
Section 33.208(a) of the Act mandates that the agency or subdivision with jurisdiction over a
proposed action "shall enforce" the provisions of the TCMP applicable to that action.

Existing law authorizes each networked agency to undertake administrative enforcement
actions for violation of the terms or conditions of a permit issued under authorities networked in
the TCMP. (See, for example, Chapter 361, Texas Health and Safety Code (Texas Solid Waste
Disposal Act); Chapter 382, Texas Health and Safety Code (Texas Clean Air Act); and Chapter
26, Texas Water Code (Texas Water Quality Act).) In 1991, the Texas Legislature adopted far-
reaching amendments to the statutes cited above providing for strong criminal sanctions for
violations of these statutes.

Each agency exercising a networked authority is bound by the Act and Chapter 505 to
conformance with the relevant enforceable policies in the TCMP. Listed permits or
authorizations must contain the conditions, restrictions or limitations necessary to ensure they are
consistent with the TCMP goals and policies, as affirmed by the consistency determination the
Act requires to be included in the permit or authorization. These conditions, restrictions, or
limitations can serve as the basis for administrative enforcement actions by networked agencies
as required by §33.208(a) of the Act.
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If administrative remedies are not successful, the agency can refer the matter to the
attorney general to seek judicial sanctions under these statutes. While the Council has no direct
authority to review enforcement decisions by agencies and subdivisions, a pattern of failure to
enforce can constitute inconsistent implementation of the TCMP goals and policies and result in
issuance of a Notice of Program Deficiency by the Council.

3. Action by a Non-Networked Agency or Subdivision

The TCMP is designed to ensure that all state agencies and subdivisions will adhere to
the TCMP goals and policies, even those that are not directly networked into the program. Any
action or authorization which may adversely affect a CNRA--whether undertaken by a networked
or non-networked agency or subdivision--must be consistent with the TCMP. All actions which
may adversely affect a CNRA are specifically listed in the enabling legislation and the TCMP
rules. These actions must be consistent with the TCMP, regardless of whether the entity seeking
approval for the action is a person, corporation, or a networked or non-networked agency or
subdivision.

The list of state and subdivision actions subject to the TCMP is comprehensive. For
example, TxDOT transportation projects may adversely affect CNRAs and are thus specifically
listed in the statute and TCMP rules. In addition, the Chairman of the Texas Transportation
Commission sits on the Council, ensuring effective coordination of transportation projects.
Construction of wastewater treatment projects is also subject to the TCMP, even though the
allocation of State Revolving Fund monies by the Texas Water Development Board is not an
action subject to the TCMP. Operation of a wastewater treatment plant requires at least one
permit subject to the TCMP--a wastewater discharge permit. As in this example, actions by non-
networked agencies which affect CNRAs are thus effectively managed through the TCMP.

4. Council Review of Individual Actions

The Act grants the Council authority to review agency and subdivision consistency
determinations regarding proposed permits and other individual actions. The Council reviews
ensure that these authorizations contain the conditions and restrictions necessary for consistency
with the TCMP goals and policies. Pursuant to the Coastal Coordination Act Section 33.205(3),
agency denial of an action is not subject to review by the Council. However, applicants whose
permit is denied may still appeal the agency decision under existing state procedures inlcuding
the Texas Administrative Procedures Act.

The function of the Council, however, is not simply to second-guess agencies and
subdivisions. Rather, it is to resolve potentially time-consuming, costly conflicts among
agencies, subdivisions, affected parties, permit applicants, and others. Consequently, the
existence of a significant unresolved dispute over a proposed action's consistency with the goals
and policies of the TCMP is a substantive prerequisite for Council review. If all parties agree
that an action complies with the goals and policies, there is no need for the Council to take
action.

The consistency determination required by §33.205(b) serves as the basis for Council
review. The agency's determination and the conditions, restrictions, or limitations necessary to
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support it, must be developed and integrated into the agency's process for evaluating and
informing the public of the proposed action. This ensures that consistency issues are not set
aside until the last moment or only raised on Council review. It also creates an avenue for
affected parties, including the public, to comment on an agency's implementation of the state's
uniform coastal policies. It is the means of calling to the Council's attention any unresolved
conflicts over the proposed action.

The Act and Council rules include a "preliminary review" process which gives agencies,
subdivisions, and applicants the opportunity to request recommendations with respect to the
consistency of a proposed action. The preliminary review process is expected to resolve disputes
over the consistency of proposed actions and therefore reduce the number of proposed actions
referred to the Council for resolution. Either an agency proposing a permit or other individual
action or the permit applicant may request a preliminary finding that the permit or action "is
likely to be found consistent" with the goals and policies of the TCMP.

The Act also provides for the Council to establish a process by which an "individual or
small business" may request and receive assistance in filing applications for permits or other
proposed actions. An individual or small business can also obtain a preliminary finding of
consistency. The preliminary review and permitting assistance processes allow the Council
members to interact with and obtain information from the agency or subdivision with jurisdiction
over the proposed action regarding the approvability of the proposed action.

The EC can issue a preliminary consistency finding only after accepting and considering
public comment, and if sufficient information is available to evaluate the consistency of the
action. For the EC to issue an unqualified finding, an administratively complete application must
be filed and the permitting agency must have had the opportunity to fully and accurately describe
both the proposed activity and its impacts on CNRAs, consider the public comments, and
produce a draft permit or provide some other document containing all applicable conditions or
limitations to be placed on the activity. To the extent this information is not available to the EC,
the EC must place the appropriate qualifications on any findings it issues.

The term "likely to be found consistent" means that the proposed permit or action would
be found consistent if reviewed by the Council. If the EC issues a preliminary finding of
consistency, the Council may review the proposed action only if the agency or subdivision has
substantially changed the permit or action subsequent to the issuance of the preliminary finding.

The Act and Council rules also establish the procedures by which a proposed action may
come before the Council for formal review. These procedural requirements ensure that
consistency issues are raised early and are clearly and unambiguously articulated so that the
networked agency or subdivision can resolve them. They also ensure that disputes elevated to
the Council are significant. The agency or subdivision, not the Council, has the first obligation
to resolve the consistency dispute in this networked program. Unless there are clear and
substantial questions about that determination, the Council will defer to the agency or
subdivision.
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The Council may review proposed actions if the following three conditions are met:

®  The consistency determination for the proposed action is contested by: (1) a Council
member or an agency that was a party in a formal hearing under the APA, or in an
alternative dispute resolution process; or (2) a Council member or other person by the

filing of written comments with the agency before the action was proposed, if the
proposed action is one for which a formal hearing under the APA is not available.

® A person described in the paragraph above files a request for referral within ten days after
the agency has proposed the action for which consistency review is sought alleging a
significant unresolved dispute regarding the proposed action's consistency with the goals
and policies of the TCMP.

®  Any three regular members of the Council agree, within 13 days after the agency has
proposed the action for which referral has been requested, that there is a significant
unresolved dispute regarding the consistency of the proposed action with the goals and
policies of the TCMP and the matter is placed on the agenda for a Council meeting.

The decision of the Council to review a proposed action is purely discretionary; therefore,
no one has a right to have the Council review a proposed action except the Council members
themselves.

Once an agency's rules have been certified and consistency review thresholds are in
effect, additional conditions must be met before the Council may review a proposed action below
the threshold:

®  The action must directly and adversely affect a critical area, critical dune area, coastal
preserve, or gulf beach and if a state agency has contested the consistency determination
under the APA. The Council may not review an action below a threshold if it is the type
of action to which the remedies under the APA do not apply.

The Council must consider and act on a matter referred as described above before the
26th day after the date the agency or subdivision proposed the action. An action subject to the
contested case provisions of the APA is proposed when notice of a decision or order is issued.
The proposed action is deemed consistent and approved by the Council unless the Council
determines the action to be inconsistent with the TCMP by an affirmative vote of at least two-
thirds of the members of the Council (eight votes).

If, after review, the Council finds that an action is inconsistent with TCMP goals and
policies, the Council reports its findings to the agency or subdivision. The findings must specify
how the action is inconsistent and recommend how it can be modified to comply. Section
33.206(b) requires the agency or subdivision to review and act on the findings, which carry great
legal weight. An agency or subdivision may elect to cure the inconsistency in a manner other
than that specifically recommended by the Council. However, the agency or subdivision must
notify the Council of its decision within 20 days of the date the agency or subdivision received
the Council's findings.
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The Council retains the authority to review an action again following the agency's or
subdivision's consideration of its findings. If the Council again finds the action inconsistent, the
Council is authorized to pursue remedies through the attorney general. Section 33.206(c) directs
the Council to refer the matter to the attorney general. As is the attorney general's prerogative as
the state's chief legal officer, the attorney general then determines whether to file suit. The Act
requires the decision to be publicly justified. Section 33.206(c) requires this decision to be made
in the form of an official opinion. The attorney general must issue an opinion before the 26th
day after the date the Council requested the opinion. If the attorney general finds the action
inconsistent, under §33.208(b) the agency or subdivision must then implement the Council's
recommendations or the matter is litigated. The attorney general can sue only agencies and
subdivisions on the Council's behalf, not private parties.

At any time, the Council and, if a suit is filed, the attorney general, may enter into a
settlement agreement with the agency or subdivision. If such an agreement is reached, the
Council may rescind its request for an opinion from the attorney general or, if a suit has been
filed, the attorney general may drop the suit.

The Act contemplates that the process for Council review is complete before the permit
or other agency or subdivision action in question is final and vests the applicant with the legal
right to conduct activities. Additionally, §33.206(c) states that the agency or subdivision is
stayed from taking the proposed until the attorney general issues the opinion. Accordingly, 31
TAC §505.37 provides that pending Council review of an action, no person may conduct
activities authorized by the agency action that would irreparably alter or damage a coastal natural
resource area identified in the applicable policy.

5. Third Party Action

The APA and other state authorities provide another basis for enforcement of the TCMP
goals and policies. They provide the basis for aggrieved parties to challenge an agency
consistency determination in both administrative and judicial forums. The APA provides that:

“A decision that may become final under §2001.144 must include findings of fact
and conclusions of law, separately stated. Findings of fact may be based only on
the evidence and on matters that are officially noticed. Findings of fact, if set
forth in statutory language, must be accompanied by a concise and explicit
statement of the underlying facts supporting the findings. If a party submits under
a state agency rule proposed findings of fact, the decision shall include a ruling on
each proposed finding” (§2001.141).

The determination that an action or authorization is consistent with the TCMP under 31
TAC §505.30 is a conclusion of law that must be supported by the facts and law in the agency
record. Therefore, it can be challenged by an affected party in a contested case before either the
agency or the State Office of Administrative Hearings, and ultimately in state court. The APA
specifically grants affected parties the right to judicially challenge an agency's final decision as
follows:

“A person who has exhausted all administrative remedies available within the
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agency and who is aggrieved by a final decision in a contested case is entitled to
judicial review under this chapter” (§2001.171).

To meet the requirements of the APA and other laws enacted to guarantee the citizens of
Texas input into government decision making, agencies have adopted rules giving potentially
aggrieved third parties various procedural rights with respect to proposed permits and other
actions. The particular requirements of these rules vary between agencies and permits.
Generally, they require various forms of public notice of proposed actions, require agencies to
provide opportunities for public comment, and specify how a contested case hearing is triggered.

The public has notice, comment, and hearing opportunities and the right to a contested
case hearing under the APA with regard to the following actions that are subject to the TCMP:
PUC certificate of convenience and necessity; THC permit for alteration of state archaeological
landmark; TNRCC wastewater discharge permits, water rights permits, solid/hazardous waste
disposal permits, creation of special districts, and approval of levee and flood control projects;
RRC wastewater discharge permits and waste disposal permits; and TPWD oyster leases and
marl/sand/shell/gravel permits. The APA allows an affected party to appeal an agency decision
based on a contested case hearing to district court.

Under common law, all agencies and subdivisions are subject to an action for injunctive
relief based on the allegation that they are not complying with applicable rules or statutes, such
as the Act or the goals and policies of the TCMP. Moreover, certain agencies' authorizing
statutes go farther and specifically authorize a person or entity aggrieved by an act of the agency
to seek judicial relief. The School Land Board is subject to suit under §33.173, Texas Natural
Resources Code, and the TNRCC is subject to suit under §5.531, Texas Water Code. In addition,
§26.124, Texas Water Code, grants local governments and TPWD the broad authority to sue to
seek injunctive relief or civil penalties in cases where there is a violation or a threat of a violation
of either a rule, permit, or order of the TNRCC or the general statutory prohibition against
impairing water quality. This provision provides the legal basis for TNRCC's issuance of
certifications for federal dredge or fill permits. A local government may sue when the violation
occurs or would occur within its geographic jurisdiction. TPWD may sue when the violation
would affect aquatic life or wildlife. '

Agency rules and statutes provide the public with other public notice and comment
opportunities. With regard to TNRCC and RRC certification of federal permits for the discharge
of dredged or fill material, both agencies' rules require public notice of proposed certifications to
be issued and afford the public the right to comment to the agency. Both agencies' rules also
include the opportunity for a nonadjudicative public hearing on proposed certifications.
Similarly, TxDOT rules require it to pursue a public scoping and planning process for its
highway projects that is very similar to the process required under the National Environmental
Policy Act.

Council rules also contain provisions specifically designed to facilitate public review and
comment on agency consistency determinations. For actions above thresholds for referral, 31
TAC §505.30(c) requires agencies to provide comprehensive information justifying their
consistency determinations. Section 505.30(d) requires public notices to contain a specific
statement that the proposed action is subject to the TCMP.
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All governing boards and commissions of state agencies and subdivisions are subject to
the Open Meetings Act (Chapter 551, TEX. GOV. CODE ANN.). Under this Act, the board or
commission can take an action subject to the TCMP only in a public meeting. The board or
commission must give at least seven days advanced notice of the meeting. Generally, agencies
include in the notice the location and type of activity to be authorized to apprise those potentially
affected by the decision of its impacts. Actions of the SLB and TTC that are subject to the
TCMP must be authorized in public meetings that are subject to the Act. In addition, the actions
of the Council must be taken in a public meeting that is subject to the Act.

GLO issuance of miscellaneous easements, surface leases, and geophysical and
geochemical permits, and approval of mitigation banks are not subject to any public notice and
comment requirements. However, it is the practice of the GLO to solicit public input into these
actions, as well as to coordinate these actions with other resource agencies. Because the activity
to be authorized frequently requires approval by an agency that issues some form of public notice
(for example, the Corps), the GLO typically receives public comment through the other agency's
process. Under the Open Beaches Act, the GLO certifies local government dune protection and
beach access plans by amendment to the GLO beach/dune rules. Therefore, the public is
afforded the notice and comment opportunities provided by the APA for agency rulemaking
actions.

D. City and County Management of the Beach/Dune System

The rules governing the Council's review of local government actions basically follow the
structure of the rules governing the Council's review of agency actions described above. Several
differences are noteworthy. First, the exclusive list of actions in §33.2053 includes only two
local government actions, the issuance of dune protection permits and the issuance of beachfront
construction certificates for large projects in the beach and dune area. Second, because the goals
and policies of the TCMP reflect the GLO's rules governing the management of the beach/dune
system (31 TEX. ADMIN. CODE Chapter 15), the consistency determination required of local
governments by §33.204(b) is the same as the findings required by the GLO's beach/dune system
rules.

Under 31 TAC §505.68, once the GLO has certified a local government's dune protection
and beach access plan, the Council rules presume that the local government's consistency
determination is valid. This presumption places the burden on the person challenging the
consistency determination to show an inconsistency. Under both the Open Beaches Act and the
Dune Protection Act, the attorney general, the GLO, or the county or district attorney are
authorized to sue to enforce either act and can therefore ensure compliance with the goals and
policies, whether a local government plan has been certified.

E. Federal Consistency Review

1. Introduction

The Coastal Zone Management Act requires federal agencies to act consistently with
federally approved state coastal management programs. Federal consistency review is the
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process by which the state can review an action undertaken, licensed, permitted, or funded by a
federal agency to ensure the consistency of the action with the enforceable policies of its

program. If the state finds a given action to be inconsistent with the enforceable policies, with
few exceptions, the action cannot be undertaken.

The federal regulations in 15 CFR Part 930, based on §307 of the Coastal Zone
Management Act, set specific procedures states must follow when conducting federal
consistency reviews. The federal regulations include procedures for consistency reviews of: (1)
activities undertaken by the federal government, including development projects; (2) federally
licensed or permitted activities; (3) Outer Continental Shelf (OCS) exploration, development,
and production activities; and (4) federal assistance to state and local governments (fig. 2).

In addition, the federal regulations delineate a process for mediation of disputes between
the state and federal agencies or applicants to federal agencies. These regulations also establish
procedures for review of the state's consistency determinations by the U.S. Department of
Commerce.

To promote efficiency and to streamline the process, the Texas federal consistency review
process will be tailored to the state's through the use of memoranda of agreement, general
consistency agreements, interagency coordination groups (ICGs), and general concurrences.

2. Federal Decisions Covered by the TCMP (15 CFR §§930.33. 930.34, 930.53, 930.74, and
930.95)

The Coastal Coordination Act requires the Council to adopt procedural rules for the
review of federal actions, activities, and OCS plans that incorporate the federal requirements for
consistency review. State law defines the federal decisions subject to Council review as: (1)
"federal agency activities;" (2) "federal agency actions” and (3) "Outer Continental Shelf (OCS)
plans." By definition, these terms cover the four types of federal activities listed under the
federal regulations.

State Term Federal Term
Federal agency activity Federal activity, including development
projects
Federal assistance “
! Federal agency action Federal license or permit
Outer Continental Shelf Plan Outer Continental Shelf Plan

The Act defines "federal agency action” to mean a license or permit that a federal agency
may issue that represents the proposed federal authorization, approval, or certification needed by
an applicant to begin an activity.
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The Act defines "federal agency activity" to mean a function performed by or for a
federal agency in the exercise of its statutory responsibility, including financial assistance, the
planning, construction, modification, or removal of a public work, facility, or any other structure;
and the acquisition, use, or disposal of land or water resources, but not the issuance of a federal
license or permit. Federal financial assistance is further defined in the consistency review rule to
be "limited to federal programmatic requirements for project level funding.”

The Act defines "outer continental shelf plan" as a plan for the exploration or
development of, or production from, an area leased under the Outer Continental Shelf Lands Act
and the rules adopted under that Act that is submitted to the Secretary of the Interior after federal
approval of the coastal management program.

Federal regulations (15 CFR §930.34(a)) require federal agencies to provide the state
with a consistency determination for all federal activities that may affect coastal natural resource
areas, even if the Council does not review the activity. The state has listed federal actions and
activities subject to review by the Council. This list is intended to provide notice to federal
agencies and applicants for federal permits and licenses and federal financial assistance. The list
may be amended through rulemaking after the Council consults with the affected federal agency
and receives approval from the Assistant Administrator of the National Oceanic and Atmospheric
Administration. In addition to publishing the list as part of its regulations, the Council will
provide copies of the list, and any amendments, to federal agencies and units of state or local
government affected by the list.

Unlike the list of state agency and subdivision actions subject to Council review, the
federal list is not exclusive. The federal regulations encourage the state to monitor unlisted
federal actions and activities affecting the coastal zone. The Council may choose to review an
unlisted federal agency action or federal assistance. If the Council so chooses, it must determine
whether it wishes to review that type of action or assistance in the future. To preserve its ability
to review, the Council must amend its rules to list the action or assistance. If the action or
assistance is not added to the rule, the Council may not review that type of action or assistance
again (31 TAC §506.12(f)).

The list includes actions, activities, and OCS plans both inside and outside the coastal
zone. The geographic scope of review of federal actions outside the boundaries is limited to
Outer Continental Shelf waters for actions seaward of the coastal boundary. The list of federal
actions, activities, and OCS plans subject to federal consistency review is in 31 TAC §506.12
(part of Appendix C, Rules for State, Local, and Federal Consistency Review) (fig. 2).

The Council rules include a provision for a one-time determination of consistency for a
federal agency action or federal assistance. Under this provision, an action taken by a state
agency or subdivision or federal agency to implement an activity described in an application for
federal assistance or for a federal license or permit that the Council has determined to be
consistent will not be subject to review by the Council if the action is described in sufficient
detail in the application.
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3. General Process for Federal Consistency Review

Federal agencies and applicants for federal permits must provide to the Council a
consistency determination or consistency certification for all actions inside or outside the coastal
zone that will affect any land or water use or natural resource of the coastal zone. The Coastal
Coordination Act requires the Council to issue the final decision on whether the state concurs
with the applicant's consistency certification or the federal agency's consistency determination.
The Act directs the GLO to assist the Council in carrying out its duties. For federal consistency
review matters, the GLO will provide administrative support to the Council.

The Council's public notice and comment procedures are essentially the same for federal
agency activities, federal agency actions, and Outer Continental Shelf plans. All consistency
certifications and determinations will be received by the Council secretary. Immediately upon
receipt, the secretary will publish public notice in the Texas Register. The notice will request
public comments on consistency within 30 days of the notice. The chairman or three members of
the Council may extend the public comment period and schedule a public hearing on a
consistency matter. In certain instances, the Council may issue public notice jointly with the
federal agency having the authority to permit or license the activity.

Concurrently with publication of the notice, the Council secretary will route the
certification or determination to the Council members and their staff. The GLO staff will begin
reviewing the certification or determination for consistency with all the TCMP goals and
policies. The GLO staff will also review all public comments as they are received. If it appears
that a proposed federal action or activity could present new, unique, or significant problems with
regard to consistency with the TCMP or could otherwise be controversial, the GLO will begin to
coordinate with other Council members or their staffs at the earliest opportunity. This
coordination could involve meetings of the EC, PAG, or other interagency meetings.

After evaluating the consistency determination or certification, reviewing public
comment, and coordinating with other Council members or their staffs, the GLO staff will
develop a summary of public comments and a recommendation for approval by the Council
chairman. The chairman will recommend that the Council concur with the certification or agree
with the determination, unless a significant unresolved consistency dispute has been found. In
that case, the chairman will recommend that the Council object to the certification or
determination and place the matter on the Council agenda for formal review.

The Council secretary will send the chairman's recommendation and the public comment
summary to all Council members. The Council members will then decide whether to formally
review the matter. At least three Council members must agree to place the matter on the agenda,
otherwise the action is deemed consistent. For example, the Council would formally review the
matter if the chairman recommended agreeing with a federal agency consistency determination,
but three members disagreed and requested that the secretary place the matter on the agenda of a
Council meeting.

If the Council does not refer the matter for review, consistency is conclusively presumed
after the deadline has lapsed (see fig. 2 for deadlines). If the matter is referred, the secretary will
place it on the agenda of the next regular meeting of the Council. If the next regular meeting is
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scheduled after the time period for the Council decision ends, the chairman or any three regular
members will call a special meeting of the Council, to be held before the end of the time period.
The secretary will notify the Council members, applicant, federal agency, and other affected

parties of the Council's decision concerning referral immediately upon issuance of the decision.

The Council's public meetings will serve as the public hearings for those actions which
the Council chooses to review. Council meetings are held quarterly on the first Thursday of
February, May, August, and November. In addition, the chairman or any three members may
convene special meetings. Public notice of the Council meeting must be posted at the office of
the Secretary of State no later than eight days before the meeting. The public notice will include
the meeting agenda.

At the Council meeting, the Council will review the consistency certification or
determination, the public comment, the chairman's recommendation, and the responses or
recommendations of other Council members. The Council will also solicit further public
comment at the meeting. The Council will then make its finding regarding consistency. A two-
thirds vote of the Council is required to object to or disagree with a consistency certification or
determination. The governor, with the assistance of the chair of the Council, may seek mediation
of disagreements between the state and the applicant or federal agency over the consistency of a
federal agency action, activity, or OCS plan.

GLO staff will provide technical assistance to applicants for federal actions and any
person submitting an OCS plan to ensure that the proposed activities will be conducted in a
manner consistent with the TCMP. This assistance will be available both before and during .
TCMP consistency review. The assistance includes making the TCMP document available to the
public.

4. Federal Activities and Development Projects (15 CFR §§930.35(c) and §930.40)

Federal agencies considering the approval of a federal agency activity or development
project listed in 31 TAC §506.12 must provide to the Council secretary a consistency
determination at least 90 days before final approval.

Federal activities are required to be "consistent to the maximum extent practicable" with
the goals and policies of the TCMP. For purposes of federal consistency review, "consistent to
the maximum extent practicable" means that federal activities and development projects must be
fully consistent with the federally approved TCMP unless compliance is prohibited by
requirements of existing law applicable to the federal agency's operations. If a federal agency
asserts that compliance with the TCMP is prohibited by law, it must clearly describe in its
negative determination the statutory provisions, legislative history, or other legal authority which
limits the federal agency’s discretion to comply with the provisions of the TCMP.

When more than one federal agency is involved in conducting or supporting a federal
activity or its associated facilities or is involved in a group of federal activities related to each
other because of their geographic proximity, the agencies are encouraged to prepare the
consistency determination jointly. In such situations, the consistency determination must be
transmitted to the Council secretary at least 90 days before final decisions are taken by any of the
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participating agencies.

The federal agency's consistency determination must include: (1) a brief statement
indicating whether the proposed activity or development project will be undertaken in a manner
consistent to the maximum extent practicable with the TCMP; (2) a detailed description of the
activity or development project, its associated facilities, and their effects on coastal natural
resource areas; and (3) comprehensive data and information sufficient to support the federal
agency's consistency determination. The statement must be based upon an evaluation of the
relevant provisions of the TCMP. The amount of detail in the evaluation statement, activity
description, and supporting information must be commensurate with the expected effects of the
activity CNRAs.

Where a joint consistency determination is prepared, the determination must indicate
whether each of the proposed activities is consistent to the maximum extent practicable with the
TCMP and must include information on each proposed activity sufficient to support the
consistency determination.

The consistency determination must be based on the following: (1) the activity (e.g.,
project siting and construction); (2) its direct effects (e.g., air, water, waste discharges); (3)
associated facilities (e.g., proposed siting and construction of access roads, connecting pipelines,
support buildings); and (4) the direct effects of the associated facilities (e.g., erosion, wetlands,
and beach access impacts). While nonassociated facilities (e.g., recreational housing which is
induced by, but not necessarily related to, a federal harbor dredging project) must be included
within the consistency determination's description of the direct effects of the activity, federal
agencies are not responsible for evaluating the consistency of such facilities.

Under federal law, federal agencies should adequately consider advisory policies;
however, the Council cannot base its finding of consistency on these policies. If federal
standards for an activity are stricter than the standards set in the TCMP, the federal agency will
apply its stricter standards.

a. Federal Activities: Negative Determinations (15 CFR §930.35(d))

A federal agency must notify the Council secretary if it intends to file a negative
determination, at least 90 days before final approval of the activity. A negative determination is
required if a federal agency finds that a consistency determination is not required for a federal
activity that is the same as or similar to activities for which consistency determinations have been
prepared in the past or for which the federal agency undertook a thorough consistency
assessment and developed initial findings on the effects of the activity.

b. Federal Activities: General Consistency Determinations (15 CFR §930.37(b))

Federal agencies are allowed to develop a general consistency determination for repeated
activities other than development projects (e.g., ongoing maintenance or waste disposal) that
cumulatively may have a direct effect on coastal natural resource areas. This allows federal
agencies to avoid issuing separate consistency determinations for each incremental action. The
incremental actions must be repetitive or periodic, must be substantially similar in nature, and
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must not directly affect CNRAs when performed separately. If a general consistency

determination is issued, then the federal agency must periodically consult with the Council to
discuss the manner in which the incremental actions are being undertaken.

Under section 506.28, the Council may issue a general consistency agreement in response
to a general consistency determination. These agreements may be issued only for a repeated
activity other than a development project that cumulatively has a direct effect upon the coastal
zone.

c. Consistencv Determinations for Proposed Development Projects (15 CFR §930.37(c))

A federal agency may provide one consistency determination when it has sufficient
information to determine the consistency of a proposed development project from planning to
completion. If the decisions for a proposed project are to be made in phases based on developing
information, with each subsequent phase subject to federal agency discretion to implement
alternative decisions based on the information, a consistency determination will be required for
each major decision. It is the responsibility of the federal agency to ensure that the development
project continues to be consistent with the TCMP to the maximum extent practicable throughout
the project's various phases.

TCMP (15 CFR §930 38)

A consistency determination is required for ongoing federal activities (other than
development projects initiated prior to federal approval of the TCMP) that can be reassessed and
modified by the federal agency. In such cases, the federal agency must provide the secretary of
the Council with a consistency determination no later than 120 days after TCMP. approval.

Additionally, federal agencies must provide a consistency determination to the secretary
of the Council for major, phased federal development project decisions which are made
following TCMP approval that are related to development projects initiated prior to approval.
Federal agencies are required to consider the effects on CNRAs not fully evaluated at the outset
of the project. This provision does not apply to phased federal decisions which were specifically
described, considered, and approved prior to TCMP approval (e.g., in a final environmental
impact statement issued pursuant to NEPA).

e. Federal Activities: Council Referral and Review Procedures (15 CFR §§930.41 and 930.42)

Upon receipt of a consistency determination, the Council has 45 days within which to
notify the federal agency of its agreement or disagreement with the determination (see fig. 2).
The Council will review a consistency determination if any three members of the Council agree
the determination presents a significant unresolved issue regarding consistency with the goals
and policies of the TCMP and place the matter on the agenda of a meeting of the Council for
review. If the Council does not place the federal agency activity on the agenda of a Council
meeting for review within the 45-day period, the Council chair must inform the federal agency of
the status of the matter and the basis for further delay and request an extension of time to review
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the matter.

The federal agency is required to approve the first 15-day extension. However, the
federal agency may agree to an extension exceeding 15 days or to an additional extension period
based on the complexity and magnitude of the information contained in the consistency
determination (see "General Consistency Determinations"). The federal agency cannot take final
action sooner than 90 days from the issuance of the consistency determination to the Council
unless both the federal agency and the state agency agree to an alternative period.

If the Council votes to disagree with the consistency determination, it must include in its
response to the federal agency its reasons for the disagreement and supporting information. The
Council response must explain how the proposed activity will be inconsistent with the specific
elements of the TCMP and describe alternative measures (if they exist) which, if adopted by the
federal agency, would allow the activity to proceed in a manner consistent to the maximum
extent practicable with the TCMP.

If the Council's disagreement is based on the federal agency's failure to supply sufficient
information, the Council's response must describe the nature of the information requested and the
necessity of having such information to determine the consistency of the federal activity with the
TCMP. The Council is required to send the Assistant Administrator a copy of the responses
which describe disagreements with the federal agency consistency determination.

f. Special Consistency Review Process for Development Projects for which an Interagency
Coordination Group is Formed

The Council's consistency review rules establish a special consistency review procedure
for federal development projects. It is modelled after the successful interagency coordination
process employed by the Port of Houston Authority and the Galveston District of the U.S. Army
Corps of Engineers in planning the deepening and widening of the Houston-Galveston
Navigation Channels in Galveston Bay. This project is one of the most significant federal
agency undertakings ever planned for Texas' coastal zone.

After years of sometimes contentious planning, in 1990 the Galveston District created the
Interagency Coordination Team (ICT) in conjunction with the nonfederal sponsor of the
Houston-Galveston Navigation Channels. Made up of state and federal resource agencies, the
ICT was formed to assist the Port and the Corps in project design, and drafting environmental
documentation to fully address all environmental concerns. The ICT was integrally involved in
assessing the project's impacts and developing plans to protect and restore Galveston Bay.
Because it was based on consensus decision-making, the ICT process resulted in a proposed
project that enjoys broad support among the public and state and federal resource agencies.

To encourage other federal agencies to pursue this type of consensus-based process, the
Council adopted 31 TAC §506.28(b). This provision is intended to fold the consistency review
process into the overall project assessment and design process. A federal agency must establish
an "interagency coordination group (ICG)," like the ICT established for the Houston-Galveston
Navigation Channels project. Basically, 31 TAC §506.28(b) offers federal agencies a quid pro
quo. If the federal agency agrees to make its project assessment and design decisions
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collaboratively through a public process, the Council agrees to make its consistency decision
through that same process.

To take advantage of 31 TAC §506.28(b), a federal agency must ensure that the following
prerequisites are met:

@  The ICG's purview must extend to the overall impacts and design of the federal
development project, not solely to the consistency determination. (See 31 TAC §506.11,
definition of "Interagency Coordination Group").

®  Voting members of the ICG must include the nonfederal project sponsor and all state and
federal resource agencies with jurisdiction over the project. (See 31 TAC §506.11,
definition of "Interagency Coordination Group"). This must include at least three
Council member agencies. (See 31 TAC §506.28.)

®  The ICG process must contain opportunities for participation by citizens and local
governments. (See 31 TAC §506.11, definition of "Interagency Coordination Group").

®  The majority of Council agency representatives on the ICG must find the project
consistent with the goals and policies of the TCMP. In addition, the ICG must find the
project consistent. (See 31 TAC §506.28.)

®  The federal agency must adopt the ICG's consistency finding and submit it to the
Council. (See 31 TAC §506.28.)

The ICG process includes opportunities for participation by citizens and local
governments. First, 31 TAC §505.11 anticipates that the federal agency will include
representatives of the public and affected interest groups in the early "scoping" phase of the
project, when alternatives are evaluated and designed and the federal agency chooses a preferred
alternative. Second, public participation will take place through the public notice and comment
opportunities provided by the National Environmental Policy Act (INEPA). The federal agency's
NEPA environmental assessment (EA) or environmental impact statement (EIS) for the project
must address the CZMA consistency requirement. Since the public will be able to review and
comment on the EA or EIS, the public can review and comment on the consistency of the
project. The full Council will seek public comment on the consistency of the project in
coordination with the NEPA process. In addition, the Council representatives serving on the
ICG will report to the full Council at its quarterly public meetings.

Another provision, 31 TAC §506.28(c), also relates to the proposed plan for deepening
and widening of the Houston-Galveston Navigation Channels. Essentially, it recognizes that the
Houston-Galveston Navigation Channels Project constitutes the Port's and the Galveston
District's comprehensive long-term plan to make all dredging related to these channels consistent
with the goals and policies of the TCMP.

To keep the channels at their proper depths until this comprehensive plan is implemented,
however, it is likely that there will be a need for periodic maintenance dredging. An October
1994 memorandum of agreement (MOA) between the Council and the Galveston District
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establishes a process for consistency review of federal maintenance dredging over the next five
years. The products of the reviews under the MOA are long-term plans for the maintenance
dredging of each commercial waterway project in the coastal zone.

The Houston-Galveston Navigation Channels Project already provides such a plan that is
consistent with the goals and policies of the TCMP. Therefore, the TCMP calls for a special
process for obtaining a consistency agreement for maintenance dredging of the channel in the
interim between federal approval of the TCMP and implementation of the plan. Under 31 TAC
§506.28(c), interim maintenance dredging associated with the Houston-Galveston Navigation
Channels Project is presumed to be consistent with 31 TAC §501.14(j)(1) and the associated
provisions of the TCMP's dredging and dredged material placement policy, including the
beneficial use provisions. This provision creates a substantive presumption of consistency, not a
procedural exception. Therefore, it requires the interim maintenance dredging of the Houston
Galveston Navigation Channels Project to undergo a consistency review under the MOA referred
to in 31 TAC §506.24(c) to determine if it meets the conditions in 31 TAC §506.28(c) for a
presumption of consistency.

Thereafter, if the interim maintenance dredging takes place in a manner that is
substantially consistent with the current environmental assessment or environmental impact
statement for the project, and the project is not modified, then the maintenance dredging project
shall be presumed substantively consistent with all provisions of the dredging and dredged
material placement policy.

5. Federal Agency Actions (15 CFR §§930.50, 930.57, and 930.58)

Applicants for federal actions listed in 31 TAC §506.12 must conduct the proposed
federal action in a manner that is consistent with the goals and policies of the TCMP. Applicants
must submit a consistency certification to the Council secretary upon filing the application with
the federal agency. The consistency certification must read as follows:

“The proposed federal agency action is consistent with the TCMP goals and
policies and will be conducted in a manner consistent with such program.”

In addition to the consistency certification, the applicant for a federal action must furnish
the state with: (1) a detailed description of the proposed action and its associated facilities
adequate to permit an assessment of their probable effects on coastal natural resources; (2) a list
identifying all federal, state, and local permits or authorizations subject to the TCMP and
required for the proposed action and its associated facilities; (3) a brief assessment relating the
probable effects of the proposed action and its associated facilities on CNRAs to the relevant
elements of the TCMP; and (4) a brief set of findings, derived from the assessment, indicating
that the proposed activity, its associated facilities, and their effects are all consistent with the
goals and policies of the TCMP. A copy of the federal application and all supporting material
provided to the federal agency may be submitted to meet the requirements of (1) above if the
materials contain the required information.

Maps, diagrams, technical data, and other relevant material must be submitted when a
written description will not adequately describe the proposed activity. The applicant must give
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appropriate weight to the goals and policies of the TCMP. The proposed activity must be
consistent with the enforceable policies. Federal regulations require the applicant to adequately
consider "encouragement" or advisory policies of the TCMP; however, the Council cannot base
its finding of consistency on these policies.

At the request of the applicant, the state will provide assistance for developing the
assessment and findings required in (2) and (3) above.

Upon receipt of an administratively complete consistency certification, the Council will
conduct a consistency review of the activity. If the activity is found to be consistent, the Council
will issue a consistency concurrence. A federal agency may, if allowed under federal law or
regulation, continue its permitting or authorization process and issue the permit if the application
meets federal requirements upon the issuance of a concurrence or a conclusive presumption of
concurrence.

To avoid delays, applicants for federal licenses and permits must, to the extent
practicable, consolidate related federal and state license and permit activities subject to
consistency review. Council objection to one or more of the federal license or permit activities
submitted for consolidated review does not prevent the applicant from receiving federal agency
approval for those federal license and permit activities found to be consistent.

To avoid duplication and delays in consistency reviews of equivalent state and federal
permits, a provision of the federal consistency review rule allows the Council to direct that one
or the other of the permits be reviewed for consistency, but not both. Equivalent state and
federal permits are those that authorize the same activities because they have as their legal
foundation the same or very similar statutory origins. For example, a U.S. Environmental
Protection Agency NPDES permit would be equivalent to a state TNRCC or RRC wastewater
discharge permit. These permits cover the same activities--discharge of pollutants into waters of
the United States--and are related legally. Both TNRCC and RRC are using their statutory
wastewater discharge authorities to obtain authorization from EPA to operate the NPDES
program in Texas in lieu of EPA. A second example is federal U.S. Army Corps of Engineers
permits for the discharge of dredged or fill material and state TNRCC and RRC certifications of
compliance with water quality standards. They cover the same activities and are both based on
requirements of the federal Clean Water Act.

If an equivalent state permit falls below the threshold for referral established under the
state consistency review rule (Chapter 505, Subchapter B), the Council may only determine the
agency or subdivision action's consistency by using the process provided in 31 TAC Chapter
505 (relating to Council Procedure for State Consistency with Coastal Management Goals and
Policies). If an equivalent state permit is for a proposed action above the threshold for referral
established under the state consistency review rule (Chapter 505, Subchapter B), the Council
may determine the consistency of the agency or subdivision action or of the federal license or
permit, but not both.

The chairman or three members of the Council must notify the applicant if additional
information is required to review the consistency certification. If the chairman or three members
of the Council have not notified the applicant of the need for more information within 15 days of
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receipt of the certification, the certification will be considered complete for purposes of
commencement of Council review.

a. Federal Agency Actions: Council Referral and Review Procedures (15 CFR §§930.60,
930.63, and 930.64 and 31 TAC §§506.33 and 506.34)

Federal regulations limit the time within which the states can issue consistency
concurrences or objections to six months from receipt of the consistency certification. The
Council will review any consistency certification for a federal action that any three members
agree presents a significant unresolved dispute regarding consistency with the goals and policies
of the TCMP. The consistency certification must be referred within 45 days of receipt of an
administratively complete consistency certification. If a consistency certification has not been
referred within 45 days, the action is conclusively presumed to be consistent. Although federal
regulations allow the Council to take 90 days to refer the consistency certification and 180 days
to concur with or object to the certification, the Council compressed the time schedule to
conform procedures for review of federal actions to the procedures for review of state and
subdivision actions.

If a decision has not been issued within 45 days following receipt of an administratively
complete consistency certification, the applicant and the federal agency must be notified in
writing of the status of the matter and the basis for further delay.

If three members of the Council refer the matter to the Council for review, the Council
must review and make a finding regarding the consistency of the proposed action with the TCMP
within 90 days following receipt of the administratively complete consistency certification. If
the activity described in the consistency certification is found to be inconsistent with the TCMP
goals and policies, the Council will issue a consistency objection.

The only basis on which the Council may object to a consistency certification is: (1) the
proposed activity is inconsistent with the goals and policies of the TCMP, or (2) the applicant
failed to provide the required information and data listed in this chapter after receiving a written
request from the state.

Council objections will describe: (1) how the proposed activity is inconsistent with the
specific elements of the TCMP; (2) alternative measures (if they exist) which, if adopted by the
applicant, would permit the proposed activity to be conducted in a manner consistent with the
TCMP; (3) the nature of the information requested and the necessity of having such information
to determine the consistency of the proposed activity if the objection is on the grounds of
insufficient information; and (4) a statement informing the applicant of a right of appeal to the
Secretary of the U.S. Department of Commerce if the proposed activity is inconsistent with the
TCMP but consistent with the objectives or purposes of the CZMA or is necessary in the interest
of national security.

Following receipt of a consistency objection, the federal agency shall not proceed with
the federal action except under special circumstances described later in this chapter. If the
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federal agency determines that an application will not be approved while the state is conducting
its consistency review, the federal agency must immediately notify the applicant and the
chairman.

The Council will work with the applicant and the federal a